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FihQrair ules USDA without
author iybshutdo wn Texas pac king
patf a salmonella  contamination

In midDecember 2001, the Fith Circuit Court of Appesls held thet the United
States Department of Agriculiure (USDAY) exceeded its authority when it shut
doan a Supreme Beef Processars plart in Dallas after the processor faled three
iounosdiessior Salmonella  coniamination. SypremeBecfProcessars inc.v.Det
dAgiare ,2001U.S. App. Lexis 26206 (5th Cr2000) Thistuingissyicant
in thet i cals inip quesion the enforceabdlly of ceain micbil perfomance
standards set for meat and pouiy plants in USDA's new system of food safety
inspectionknownastheHazard Analysisand Criical Contral Point( HACCP ) ue.

The pupose ditis aride s o gve abriefoverview ofthe HACCP ue and the:
controversy semming from s adopiion, 1 detal the courts analysis, and ©
desaroe readion o the dedision from various inerests.

Background on the HACCP rule

Deemed a “Sate-ofhe-art approach 1o food safety,” HACCP s a food safety
programthatwas developed by private industy overforty years agotoproduce food
forthe space program. Tradiionally, industry andreguistorshave used spotched<s
of manufaduring condiions and sampling of final produdss for contarmination
ensureasaiefoodsupply. HACCPisafood processcontrolsystiemiayeredoverthat
regme tet 5 designed 10 miigae 11k in food saley by instiLiing spedied
procedures at aitical points in the producion process. As such, the HACCP
approach is prevenive rather than readive because it preverts probems fom
happennginthefistplace instead of detecting problems afierthey have ooourred,

During the 1980s, there was widespread adoption of HACCP by industry due to
concems over highyrafle outbreaks of deadly pathogens such as Lsea
monocytogenes .AlsonBears,PauiShriead, HAACP Under Siege: Legal Challenges,
Enforcement Consequences ,p.7,Food AndChemical News (Mar. 2000).1n 1985, the
National Academy of Scences issued a report recommending thet the federal
govemnment adopt HACCP for reguiation of meat, poulry, seafood, and ather food
producs. /d However, this recommendation took over a decade to implement.

Continued on page 2

For um selection ¢ lause in Monsanto
Ec hnolog yag reementr uedenf orceable

In an appeal involving several damages actions brought by Alabama farmers who
had purchased and planted transgenic Monsanto cottonseed, the Alabama Supreme
Court has held that the forum selection dause in the Monsarnio technology agree-
ment sgned by the fammers wes enforcesble. See Ex parte Monsarto Co ,N®
1001766, 1001916, 1001917 & 10011767, 2002 WL 64734, at*1 (Ala. Jan. 18, 2002)
(notyetreleasedforpublication). Thefamershad commencedtheirdamage acions
against Monsanio and other defendarnts in Alabama. The forum selection dause,
however, redied that the parties o the techndlogy agreement had consented to the
edusve uisddon o the federd and saie couts n St Lous, Missou,
Monsanio's pindpel place of business. Over Monsanio's ajedtion, the trial cout
refused o enforce the forum seledion dause onthe grounds that itwes unfairand
unreasonable and therefore unenforceable. On appeal, the Alabama Supreme Court
overumed the triel courts deasion, holding thet the triel court hed abused is
Continued on page 6
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SALMONELLKONTINUED FROM PAGE 1

the outbresk of foochome iness caused
by E o 0157H7 n JaddrheBox
hamburgersthatfocusedtheattentionof
the public, Congress, and USDA on the
shortoomings of tradiional methods of
ingpedion for meet produds.
and poultryinspectionshasedonorgano-
lepic evaluaion alone dd nat address
microscopic pathogens like E o
0157:H7, which are the major cause of
foodbome iness. Beyord the Jaddnt
the-Box inadent, modemization of the
meat and poultry inspection systemwas
alsopromptedbythedevelopmentofnew
and highly consolidated meat and pou-
try production methods, widespread
transportation, soeniic advances, mu-
tation and emergence of new pathogens,
research, and newways of detectingand
tadngfoodbome bhesses. Food Safety
Control Point (HACCP) Systems
wwwisis.usdagovioahaccp.

In1996 afferiniormainaticeandcom-
ment rulemaking, the Food Safety and

Id Meat
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Inspedion Senice (FSIS), the agency

within USDA responsible for food safety

ing al meat and poulry processors ©

adopt a HACCP system. Pathogen Re-
Control Point (HACCP) Systems ;Fd
Ruke, 61 Fed Reg. 38306 (JUly 25,1996).

In order to erforoe HACCP, FSIS estab-

lished pathogen reduction performance
Sandadsfor Salmonela  thetsaughier
estabishments and establishments pro-

ducing raw ground products must meet.

/d  Under that regime, raw meat proc-
udsmaynotiesposivefor Salmonelia
at a rae that exceeds a perfomance
siandard, or ‘passing mark” which is
determined based on FSIS “calcuiation
ditneraionalprevalenceof
ontheindcaiedrawprodut’9CFR.§
31025(0)1). Fanesebishmenttals o
meetthe Sandard onatleastthree con-
seouive series o ess, FSIS wl dery
npedon  savoss D e ey
8§ 310250)3). Spedicaly, te eg b

fors povce et the tid Blue D

meet the performance standard “const-
tuesfalre b mainiain saniary cond
tionsandfaiLretomaintainanadequate
HACCP plan..for thet product, and wil
cause FSIS o deny inspedion sevioes”

Salmonelia

9CFR

al meat products must pass USDA in-
pedn n ader © be ey sd ©
consumers.

In implementing the Salmonela
formance standard, FSIS explained the
pupose ofthe Siandard and is reftion
0 HACCP as folows: “The lkelhood of
product contamination by Salmonela s
afleded by fados in addion © te
inadence or degree of fecd conamine:
fion,indudingthe condion dfincoming
animals and cross contamination among
duing the saughier process
and further processing. Under HACCP,
esisbishmenswlbeexpedediesial-
Ehoonoswherever pradicabe bad
dress and reduce the risk of contamine-
tion wih harmiul becteria. The patho-
gen reduction performance standards
FSIS s esbishing for Salmonela ae
animportant step toward enabling FSIS
and the establishment o verify the ag-
gregate effectiveness of an estab-
lishments HACCP controls in reducing
hamiul badiera” 61 Fed. Reg. 38846.

Industry wes vocaly opposed o the
Salmonella  testingstandardswhenthey
appeared in the final HACCP rue. 61
Fed Reg. 38351 Acenirapantafoppo-
sion ceneed onte quesion o whether
FSiShasthelegal auihaiytowihhod
the mark of inspecion or to suspend
ingpedion piMieges for falure b met
established standards of performance.

o}

Notwithstanding this uncertainty, the

HACCP rue held together during the

i years dfis implemeniation. Sev

erd fadors may acoount for hs sk

ty. st FSIS reedly put suspensons

n abeyance, whch medepans ks kely
o chelenge the legality of the HACCP
ruie.BeersandShreadat11. Second,the

agency sought enforcement actions ur-

der the HACCP system only against

plants wih egregous problems. Id 1f
sucha partwere o igke the agency o

cout to fight enforcement under any

aspect of HACCP, the entity could en-
duresubsianialnegaive pubiaty. Fur-

ther, Fthe condions were paricuiady
reprehensbie, the coutwould be relc-
artoaowiokespapeaing Id

Enforcement against Supreme
Beef processors
DuringthetwoyearsfolomngUSDA's
implementation of the HACCP regula-
ion, seved pars fBed te

el performance standard one and two
times. Beers and Shread at 17. But, no
pentiedatreesamesassoasio

4]

inOdoberlQ%SupermBeefProo&-
sas, inc. (St_perm Beef), ameet po-

cessorandginder,
pHtetidstdess 200 US
App. Lexis 26205 at 7. When FSIS de-
aded o suspend inspection of Supreme
Beefs plarnt, Supreme Beef brought suit
aganstUSDAalegngthetFSIS, incre-
ainghe Salmonella  sandard hedover-
Seppedtheauthaiy gveniboitby Con-
gressinthe Federal Meat inspection Act
(FMIA). H In addion o the com
plaint, Supreme Beefmovedforatempo-
rary restraining order to prevent USDA
fromwihdrawingisinspedors.

A te daiit cout g e US
Drstrict Court for the Narthem Distict
of Texas granted Supreme Beefs motion
as wel as a request for a peimnaty
nundn H .Onaossmationsforsum-
mary judgment, the court ruied in favor
ofSupremeBesf indngthetthe
el performance standard exceeded
USDAS datutory — authority. Id The cout
then entered a permanent inuncion
sop enfocement  of thet sandad  against
Supreme. Id

On apped, the Fith Crouit afmed
e dditaout hreecing s e
son, te ocout begen 5 adlyss by eun
catingtheSupremeCoutsiuen Chev-

Salmo-

Id &8

Salmo-

on USA, Inc. v. Natural Resouroes
Deense Coud I, H . a 14 Ude

thet approach, the courts inguiy cone
sssofinosesRsthecoutodsd
the plan language of the saie ad
determineswhethertheagencyconstruc-
narisswinteet b Saodf
the agpo/s nepeain s atin
rect aoniit with the plain brguege o

Cont. onp.3
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the SiatLie, he cout gves deferenoe ©
the ageroy. 4 . Hee te daiit cout
heldthat USDAhadexceededitsauthor-
tyndavepigthe Salmonella  patr
mance siandard under the fist step o
Chevron . O .

On reviewy, the gopekie cout fist
eamnad the ¢t of the Satuie tet
USDA refed on for s authoiy o im-
posethe sandards. 4 .al5Underte
FVIA, the Seaeary of Agicuire is
commanded to: “‘where the sanitary cor+
diions of any such estabishment are
suchthatthemeatormeatfood products
are rerdered adieraied. else D &+

i’quededardmssed 21USC.8608.
The AVIIAcontains several definiions of
‘eduieraied” Sedion60LMY4)of Tie

21 dassiies ameat produdt as aduler-
ated 't hes been prepared, peded, or

held under unsanitary conditions
whereby it may have become contami-
natedwihfith, orwhereby tmay have
been rendered inuious o heath" This
definiion is broader then thet found in

21 USC. § 601(m)1), which defines a
meatproductas aduleraied i ‘thears
Orooniains ary posonoLS o deleierious
substance whichmay render itinurious
pheaihtbuincasethesuosanoeisnat

an added substanoe, such aride shal
nothe considered adutterated underthis
dause ifthe quanily of such substance
naonsuchaide doesnatadrary
rencerinuios bhedh”

Indefendngthe Salmonella  sandard,
USDA dted 8§ 601(m)4) as its aLthority
forthe reguaion. 2001 US. Ap. Lexs
26206 at 15. Afler reviewing this prov
son hecoutconduded hethe use of
theword ‘fendered” in the Statuie ik
cates that a deleterious change must
oocour whie the meat product is being
‘prepered, peded or hed”

Thereiore, a charadiersic of the raw
meiede Salmonella  tetedshe

Id a2

not be regulated by USDA under §
6014 id

In response, USDA countered that the
Salmonella  performance sandard at is-
senthscasesavesasapayiorte
presencear. controks.
dat2l Assuchahghievdd Salmo-
nela  indicates adulteraion under §
60UM)d). H . The cout repced ts
agument, honever, on the basss that
Supreme Beef has maintained through-
attsigantettBdomest
the performance standard notbecause of
ayaodn o b fdy, bu became t
puchased beef timmings that had higher
besd Salmonella  ten dher aus of
mest b . a 23. When USDA faled to

depuie s assarion, the cout hed

that the performance standard wes in-
veld because it reguites the prooure-
ment of raw materials, nat the imple-
meniaion of pathogen contros in the
|t Id
Notwithstanding this holding, USDA
and its amicus supporters argued that
there 5 N0 meaningil disindion be-
tweencontaminationthat amvesinraw
matetials and contamination that arises
from ather condiions in the parnt be-
causeSaimonelacanbetransferrediom
infected meat to nonHnfected meat
through the grinding process.
Butthecoutnaiedtrette
standard does not measure the differen+
tial between incoming and outcoming
meatproductsintermsofthe Saimonela
rednice b .a27.Raherimesr
sures the fnal meat product for
e rEin b . Because there s o
comesponding determination of the i+
coming Salmonella  hesdne thepafor
mance standard cannct serve as a proxy
for aoss-conamination. .
Interestingly, USDA never asserted
adaty fr te Salmonela peformance
siandard under § 601(m)(1). However,
the cout saied thet the presence of
Salmonella  would not render a meat
product ‘iurious o heal” under this
fices for mest and poulty destoy the
ogansm. b al6hicthedneoed
wih  Salmonella  sroungyBoed
spected and passed’ by USDA inspectors
adskgdbsebtecrsume. .

d a%
Salmonelia

Salmo-

Reaction to the
decision

Pir b te Ah Cuois deE,  te
Supreme Beef situation had gamered
subsiantal aention fiom a varigly of
nieress Thsmaybeduenpatiothe
factthat Supreme Beefwass alarge sup-
pder o goud bef for te meiod  sdod
unch progam. See Beef Pat That Faied
Test Chalenges Screening System ,The
DalasMomingNews,Dec.10,1999(Be-
fore losing the conradts, Supreme Beef
hedsuppled 14 milonafthe Q0miion
pounds of ground beef purchased since
Juy 1forthe netiondl schoounchpo-
gram, according ipthegovemmernt”). In
additon, Supreme Beef wes the first
partbfed the tue impect ofthe new
Salmonella  sandards.
the debate continues. On December 18,
2001, Secretary of Agriculture Veneman
released the folowing statement on be-
half of the Adminstraiion: “This uing

Supreme Beef

doesnatimparouralyiodoseplris
thatdonotmeetthe Statutory and regu-
oy requirements of the law for po-
cessing meat and poulry. We can and
wil shut down planis that do not meet
thet responsiity. Wewd inaease our

vigiance in meat planis to ensure com:

planceandthesaietyaiourioodsuply:

USDA to Continue Testing for Salmo-
nelanMeatPars ,US DexdfAgi
cuiture, News Release No. 0267.01 (Dec.
18 2000)

To cany aut this plan, Veneman indk
catedthat USDAWI coninue otestior
Salmonella  n gindng plrs  veily
thet the plant's food salely sysems ae
meeting required spediications.
plant fals two sample sets, USDA wl
immediately conduct an in-depth review
o the parts food salely sysems ad
teniy coredive adiors © be den
4 . Falure by the plant o addess any
defoendes wil reskin Suspersn o
wihdranal of inspedion.
the ageny Wl ke the floning ac
fons: (1) conduct a comprehersive re-
veNdaJrertmdmyregm

H.lfa

4 . Fute,

essarytostrengthenthe HACCP system,
(2 expedte the placement of 75 new
consumer saiety oficers wih the pri-

mary responsbity of conduding in-
depth reviews of plant HACCP plans
throughouit the country, with particiar
emphess onfediiss et asecod
sample set or do not meet HACCP re-
dures for USDA plant inspectors and
enhance HACCP training to ensure in-

shies n e wale of e aout dea

son, and (@) condut a seies of pubic

meelings 0 gain input fom interesied

parties about how o strengthen food
programs. .

On Capitdl Hil, several members of
Congress have expressed their concem
about the courts dedsion and therr in-
ertoinoduebgsbionbeqddy
empower USDA 1o dose down fadiities
that repeatedly fal to meet minimum
food quialty Seandards. Inarecert Dear
Colleague” communication, Senators
Harkin, Durbin,and Schumeralongwith
Congresswomen Eshoo, Delauro, and
Loneywoe: Webelevethatthecouts
ruiing was ermoneous and dangerous o
pubic heath” In making the case for
legishaion 1o therr peers, the membears
dted a recent New Yok Times ediorial
where the press Saiedt “The dedision's
practical impact was to gut the

AThreatioMeatinspec-

og] 'ITleNewYaanm(DeQZG 2001).
Fomtheatherside,theNationalMeat

Assodation, an inevenor at the appet

bebd pasadtecutsitingha

news release dated December 11, 2001,

Cont.on p.7
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Supr eme Cour tholds utilly patents ma ybebssuedf or plants
By Anne Hazlett
On December 10th, the Supreme Court More importantly, however, Fam Ad- reevantdsindionwasnotbetneeniv-
issued along-awaiied opnion in JEM. vantageenteredacounterdaimofpatent ing and inanimate things, but between
Ag Sy inc.v. PoneerHBrediner- invaldyinwhichiarguedthetpeients produdsoinaiurewhetherivingomat,
raiod e ., 2001 US. Lexis 10949, thetpupatioconerproiedionforoom and human-made inventions.” o oo
This case addressed the question of plants are invald because sexualy re- g Chakrabarty ,447USa313)
maybeissuedior producng planisare notpatentable sub- Withthisprecedentinmind, the Court
plantsunder 35 US.C. § 101 orwhether pamaterwihntesoopedf35USC. tumedtothe question ofwhether ether
te Pat Vaey Poedon Ad, 7 USC §101. Farm Advantage maintained that plantspediicstiute, the PPAor PVPA,
8231 et seq, and the Pant Paent Act the PlantPatentActof1930(PPA)and foredoses ity petent coverage for
of 1930, 36 USC. §8 161-164, are te the Pant Vaiely Poedon Ad (PVPA) plants by providing the exdusive means
exdusive means of oblaining a federa aetheexdusivesaiuoymeansiorthe o proieding new varigies of pars.
rightivexdudechersfiomr©eprodudng, proiedion of part e because these 2001US.Lexis 109494t 14. Inconsider-
sshgausgpansapbnvaisies provisions are more spediic then 8 101 ing the PPA, which confers patent pro-
Ina62dedson amgaity ofthe Cout d. tedion 10 asexualy reproduced pars,
heldthatuilly peienisissuedunder35 A ditit cout in the Nathemn Ds- the Coutheldthatnahingineiherthe
USC.8§101toPioneer HiBred Intema- trictof lowa granted summary judgment agrel 1990 et o te Sale o fs
tional (Pioneer’) for the manuiadure, navordPones:. b allhsodog 1952 amendment indicates thet its pro-
e sk adderssedisan i refed on the Supreme Courts broed fedonwesnendedbbeedsie. o.
plansandcomseedprodudswerevald. constucion of § 101 in Diamond v. at15. The 1930 Actamendedthe general
Chakrabarty , 447 US. 303 (1980, . uily petert provison © povice po-
Background Futher, hedstictcourtreesonedthet tedion only to the asexudl reprodudion
Pursuantto35U.S.C.8101,theUnieed inenacting the PPAand the PVPA. Con+ d apgat B .And the1952amendment,
States Patentand Trademark Office has gess nether expressly nor impldly which moved plart patents into a sepa-
issued over 1,800 uiity petents for removed planis fom the coverage of § raedapierdfTie 35eniied Patens
perts, plart pats, and seack. d.at7 0.  H Spedicalyhecoutnoediet for Plants,"was merely a“‘housekeeping
Pioneerhdds sevenieenofthese patents Congressadnotrepeal§ 101 byimpica- measure’ that did not change the sub-
forisinbredandhybxidcomplanisand tion when t passed the more Spediic sanive 1ighis or requiremens for do-
oon seed poduds. H . Such paters cover PVPA because there was no imeconck anngapantpaient 4 al6Adt
the manuiadure, use, sake, and dfferfor able oonfict between the tho SatLies. patent issued under 35 USC. § 161 as
sake dfthe company's producs. Id 4 . The United States Court of Appeals dsinguishediioma8 101 utilypetert,
Wih respect © is paienied hybid for te Feded CGuout  dimed ts g oconinued 1o provide only the exdusive
seetkPonearhesalimiedebdioense, ment and reasoning. . fightto asexualy reproduce a proieced
whch poddes ‘License 5 ganed  Soey Aftergraning certiorari, the Supreme: O a7 Futher, part peens
popoduceganandarioage” d.at9. Cout afirmed. Justice Thomas delv- requied aless stingert desapion re-
Thelcense"toesnotexendiotheusedt ered the opinion of the Cout in which qurementthen§ 101 utity petents. Id.
seed fom such aop o te pogeny  thereof Chief Justice Rehnquist and Justices Afer determinng  that the pant  patent
for propeggaion or seed mulipication.” Scalia, Kennedy, Souter and Ginsburg proiecion chapier siates nowhere that
4 henprahiais theusedfsuchseed ned Jusice Scala fied a conauning plantpetenisarethe exdusive means of
arthe progeny thereofforpropagationor gonon JusiceBreyeriedadissening graning ineledul property protecion
seed mulipication or for produdion or gpnon inwhich Justice Sevensjoned. foplanis, the Coutreeded treeagur
devetpmertdakybd or dfierentve JusticeOConnarddnatiake partinthe mentswhythe PPAshouldpreciudeissu-
tighycfeead’ dedandtecae ing ully peers orpars o a1
PeurnerJ.EM.Agsmy,m,d} Frst, Fam Advantage amgued tat plants
ing business as Faim Advantage, Inc. Analysis were not covered by the general uilly
(‘FamAdvantage”), purchasedpatented Mgjoriy gpinion petert Saue prior © 1930 because
hybnid seeds from Pioneer. I d Although Inapproachingthe question presented theywere coveredthentherewouid have
Farm Advantage is nat a lcensed sales ntscase heCoutisnoedtet been no reason for Congress to have
represeniaiive of Poneey, tresod begs has already interpreted the languege of passedthe1930PPA B. n egos te
o s seed beaing the loense agee- 3BU.SC.8101asheingextremelybroad. Cout sated that Congress' adions in
ment desabed  above. O . Poreer  brought H .a12 Theexto§ 101 reeds Who- enacing the 1930 PPAmerely llustrate
a patent infingement acion against ever invents or discovers any new and that Congress may have beleved thet
Fam Advantage aswel as several dfits useful process, machine, manufaciure, plantswerenotpatentableunder§101—
distiouiors and cusiomers. o . Theg oroomypasiionofmatter, orarynewand nat thet they adualy were nat petert
Pioneer alleged that Farm Advantage usefulimprovement thereof, may obtain dk d. a 19 Cogess mayhae thought
wesihiingngoneormoredis paents apeent thereiore, subiedt o the condk that plants were not pateniable because
by'meling using seingordiering for forsandrequiemenisdtsie” o. theywereMngthingsandbecausethey
sae’ con seed ofthe protecied hybrics. In Diamond v. Chakrabarty AMrUSsa ooud natmeet the stingent desarption
b &0 308, the Cout held thet in using such requiementconiainedin§ 101 b Bt
Farm Advantage answeredwithagen- expansive terms as ‘manufacture” and these shortcomings were disproved over
erd derid of patert nfingement . “composiion of matter,” Congress con- e O .Infagpanshaveanayshed
templated that patent laws would be the poentd o &l wihin the generd
Ame Hazett 5 an attomey wih the gven wide soope. Thus, the Court cone Sugect metier of § 101, which s a dy-
United States House of Represeriaties dod et Mg tings  goedicay mar namic provision designed to accommo-
Agricuture Commitze. made microorganisms, were patentable date new types of invertions that are
under § 101 U . teqbred tet ‘te ofien unioreseesbe. b a0
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Second, Farm Advantage contended

thet the PPAS imiaiion © asexualy
reproduced plants would make no sense

if Congress intended § 101 1o authorize

peles  on pat  vaeies et wee sexr
aly reproduced. . a2l The Cout
dsagead, saing thet s imiaion

meeyreleasthereslyoijertiresd
ing in 1930 when the PPA was enacted.
4 . Atthet ime, the pimary means of
reproducing plants true-totype was
through asexual reproduction.
ther, at the ime Congress passed the
PPA, there was no signficart need o
protectseedbreedingbecausemostianm-
ers were receiving seed from the
govemments free seed program. o .at
22. In addiion, seed companies laded
the soentfic knonkedge © engage n
formal breeding that would increase ag-
ricuiual procLcivy. b a3
Third, Farm Advantage maintained
that Congress would not have moved
persautofte iy peentpovson
andinpaseparate plant petentchapier
N1 fthedinended § 101 balow
for poedin of s b.aAh
redng s conenion, te Cout soed
thetthisnegaiveinferencedoesnatsup-
portcaving out subyect matter fromthe
expansive language of § 101 because §
101 poedsdiierertatibuesandhes
more stingent reguirements than the
plart petent chepter. b
Looking at the PVPA, which provides
plart varigly proedion for sewely re-
procuced plants, the Courtfound noevi
dence of Congressiond inert o deny §
101 protection to plants. The PVPA cor-
fains no seement of exdusivy. d.at
30. Further, at the time the PVPA was
enacted, the PTO had already issued
numerousuiitypetertisfortybridpant
processessoasoafimthetsuchmaie-
relweswihinthesooped§ 101 u.
In addiion, the Coutreeded an ar-
gumentthatthe PVPAalteredthe cover-
age o § 101 by implication on the bess
thet the Sailies are natirecondebe.
4 . a 3L Thee ae diereoss n e
requiremenisior,andooveragedi iy
peiensand penhvarigly caricaies s
sued under the PVPA. bt .hadro
abiain a ulity petent, a breeder must
show that the plart is new;, useful and
NON-OVOUS. d . a 3 Fute, the
breeder must descrbe the plant with
Uit oedidy b endle dhes ©
make and use the invertion once the
petentermexpies. 4 .Thisdesaipion
requiement ndudes a depost of bio-
Iogcd meterdl such as seeds tat 5
aessikepteptlc d .Byaried,
a breeder can recelve a pant vaely
Jprotecion certiicate wihout a shoning

o .Rr

dussfunessomonovousness.

saie requies oy thetthe variely be

new,dsingt, uniom, andsiabe. H.In

addiion, heP\VPArecuIresiessdesaip-

fonand dsdosure then § 101 o.
hightafthesediierences heCout

condudedithethadersofautiypeient

recehve gegier ights of exduson then

haodarscofapantvariely poedioncer-

e H . a 33 There ae no exenp-

fions uncer a utity peiert forresearch

o saig seed H . Moeower, a part

\vaigly poedion ceticaie does nat

gart the Ul range of poedion af

foded by a uily peiert b . Forex

Ine poecs tet e as wel s ay
hybridsproducedby crossingthatinored
o anoher part e 4 . Under the
PVPA, however, a breeder can use a
partthetisproiededby apantvarigty
Jpraiedion caticaie © ‘develog’anew
rbedine o.

Finally, the Court noted thet the PTO

o Tre

hesassgnedulitypaierisiopanisior

atleast sieenyearswihnoindcation

from Congress or any relevant agendes
thet such coverage s inconsisient wih

the PPA or the PVPA. b axhid
Congress has even recognized the aval-
eilydullypeersioprs

37.Ina1999 amendmentto 35US.C. 8§
119 whichconcamsthe right of priory
forpetentights Congressprovidedithet
gpplcatons for pant breeder's righis
fledinaWord TradeOrganizationmen
bercountyshalhavethesameefiedtior

the pupcse o te it of piody es
gppcaiorsiopeets o Trebotet
this amendment was part of the general
povisons o Tike 35 raher then the

plentspedicdapersuggesisarecog -
mwwg&mmaepaem
abeunder § 101

Concurring opinion

Justioe Scalawraieaconcutingopn:
ioninwhichhemainiainedthatthe only
ambiguity in § 101 that could have been
dariiedbythe PPAswhetherthetem

PPA, as a newly enacted provision for
plris, cartanly invied the condusion
thet this am dd nat indude Mg
tigs b aRdTheemimate dfer
d,sscmamasmednasemelhat

PPAshouldbedeemedtoamend not

dady 8101 {tsohaveanyeldon
the auicome. .

Dissenting opinion

Sevens, wioie a dssening opnion n

which he argued thet the Courts dec-

ann Chakrabarty  shoud nat conird
theauomeditiscase. H a41Beer
disputed the majority's reliance on
Chakrabarty  because thet dedson sad
nothing about the spedic issue before
teCoutntiscase d .hoorstking
the soope of the Uity petert Saiies

language ‘manufacture, or composition
dma; Chakrabarty  asked whether
as baderia—not plants which are the

e ba®

Puting the Courts holding in
Chakrabarty — asde, the dissert then
stated thatthewords ‘manufacture”and
“oomposiion of matier” in § 101 do nat
cover plants. That is because Congress
iniended the two mare spediic siatUtes,
the PPA and PVPA, to exclude patent
Jpraiedion under the ullly petent sk
uie for the plants o which the more
gedesaLesdedyet: b a0
To read the PPA as compatibe with the
damthettheulity peientsaiLieaso
covarspanswould vitualy nulifythe
PPA's primary requirement that the
breederhavereproducedthenewcharac-
eschochagat o .a/ Mxe
od, g te uiy peiet sae  woud
forbid reproducion by seed, suchahad
ing would reed aut of the saue the
PPAs moeimed B o edee gk
H . Smiady,wih respedtio the PVPA,
nohingnthe hisiory, lenguege, orpur-
pose of the 1970 Satie suggests an
rento rentroduce parns, he subect
matter that the PPA removed, into the
soopeofthegeneralwords manufaciLie,
or composiion of matier” To the aon
trary, any such reintroduction would

makethe PVPA'sexceptionsfor planting
and research meaningless. b a2

Conclusion
TheCoufstedsonn JEM.AgSup-
A/ bingsashapfocusbanimporant
Jpoicy debaie in produdion agricuiure.
Onone hand, companies such as Pioneer
who engage in costly seed development
argue that they deserve paternt proiec-
fon thet Wl ensue et they recelve
compensationforuptotwentyyearsonce
therr seeds are used. Without patent
foghis, ndustywibeureteopoiect
new developments from copycats. And,
Continuedonp. 6
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PATENTSLCont. fromp. 5
nes simply Wl nat invest in aedling

aste JEM.Ag Supply deasoniaiss

Fey, tee 5 coen ta te Couts

new technology. addiional concem wih respect  re- ning coud futher acoderae an &

On the ather hand, however, issLing search. Some aiics contend thet the readly rapidly consolidaiing agrousiness
utiity patents on seed may have serious nng wl  pepaee asysem tat Sons industry. To the extent thet smal seed
consequences for famers and future re- the pace and dversity of research. companies are now prevented from find-
search. Most naiahly, the Courts uing MelindaFulmer, PatentRulingAidsSeed ing new breeding material because of
afims the ablly of seed companies o BotechFrms  LATmesDec 11,2001 petent proiedion, the seed market wi
sue those who try 0 save or reuse pro- Pubic research instivions Wl be en become even more concentrated
feded seed nviokion ofapeiert The ocouragediopetentmoreditherresearch Notwihsiandng ths dificut polcy
dedsion may also increase seed aosis as: efiorts. They may asoreciectthe foous debete heCoufsdecsonin JEM.Ag
companies pess the costs of obtaining aftherworkiromtheneedsandwantsof Supply sends a stog sgrdl et the
petentproeciontroughiotherfamer famersandconsumerstowardshighbusi- high cout s taking a tough stance on
asiomess. Inthis ight, the ruing may nesswhoswingiohuwy e igiso inisledLal property rights. Should seed
be viewed as punishing fammers by driv- petens or ahetwise suppart pubic re- companies respond o this dedsion wih
ing up the aosts o produdion. B, ik search proeds. See David Dechart, inaeasediigationaganstamersjook
dustry can also counier thet by proiec: neer v. JEM. Ag Supply May Sprout for the farm communiy 1o seek refef
ingthepoisdfagtusressims he Rude Awakening hi/ from Congressinadertokeepparnisin
ruing ensures thet new, more eficent www.cropchoice.com. In addiion, the the pubdic hands.
varietes of plaris Wl keep coming © deasioncoudimpadtpubcplarntireed-
market. nghtetheewlbeesssaingof

Beyond the economic impact on famm- information and gemmplasm.

MonsantoCont. from page 1

dsaein by reileng b enoe e o- forceable under the drcumstances be- npaosyeas Seed .

rum selecion dause in the technology cause the fammers had shown that the Characterizing the farmers’ argument
ageement  Seed a7 foum seleciion dause wes urfar and asanimpidinisiontodsregadie

Farmers who purchase Monsanto unreasonable. Sed .Ongypedte dausebeca sediherd i
fansgenc  cofonseed, such as Bolgad™, Alabama Supreme Court through poner, the cout dedned o do 0. I
are required o pay a loenaing fee and Monsanito's petiion for wit of manda: Sead hecoutroiedisearierdedan
signa‘“Technology Agreement” b.al mws, the sole issue wes the propriely of inanother case where it had rued thet
Thetechndogy agreementsefsforthoer- tsig dgmaiies in the sz o the capaae
tain condiions and resticions regard- Because the Alabama Supreme Court partiesto such aconradual dause and
ingthe use dfthe tansgenic cotionseed. had never reviewed a case ilvoving a the inebdlly of are party 1 negoieie
talsondudesafoumseediondause. dismissal based on a forum selection dengeshecontadsnotsulicert,
Thisdause, whichappearsinthe agree- dbuse, the cout st hed o determine Sanding alone, o esiabish “overvween:
meart eriely n i Hiers, redies the proper sendard ofreview. Seed ing bargaining poner” U .o
that the 'erms and condiions of the *2 Isardlyss ofthis issLe begenwih and quating Ex parte DM. Whie Corr
agreement are govemned by federal and the observation thet there was no con- suanCo ,N0.1000199 (Al dune 15,
Missoui law and thet the parties con- sesusdthesandaddireviewingm 2000).
stbteedee pddn dte br cses in aher uidiors. Sed . Thecourtthenconsideredoatonfarmm-
fded ad sae ocuts haing  geogapht Some oourts applied an abuse of discre- ers ‘basc agument’ tat £ would be
cd juddion over S Lous Courty, tionsiandardwhieohercourtsusedthe inconvenient for them and the defen-
Missoui Seel a2 Monsarohesis de novo sandard Seed .&23Tre dants ather than Monsanio o have the
headguarters n St Lous, Missoui courtconduded thatthe betier reasoned ilin St Lous, Missoui Thefamers

Nowithstanding the foum selection e, the one loned by the mejoriy of argued thet they are fukime famers
dause, the Alabama ootton famers in- Siate appekaie couts, wes the abuse of and needtobe presentonther Alabama
voved n Ex Parte Monsanto brought disoretion sendard See idd3 farms\iualyeveryday!” b.a*s Te
therrespecive damagesacionsagainst Having accepted this sandard as gow courtdismissed this argument by noing
Monsantoandthe Alabamaselersofthe enng the degpuie a sae, the cout thethefamersddnatdaimtheneces-
Monsanio cotionseed inthe State drouit tumed to Monsanio's daim thet the fo- dy of being on therr respedive fams
Aabama. They resisted Monsanto's at- norunreasoneble. Asothe famers ar- which revedled that there Wil be days
ternpt to dismiss therr adions based on gumerts b the conraty, the cout frst whenthey coud be n St Lous for the
the forum selection dause on three considered the cotion famers' conten- trid. Seed .
grounds, only one of which was reached tion that the dause wes unertforoeable The proper question, according o the
by eiher the il cout or the Alsbama because they had no dhoice but to pur- courtwasnotwhetherthefammerswouid
Supreme Cout. More spediiicaly, the chase Monsanio's technology and there- be inconvenienced. Instead, the proper
fimes  ooenios tet ther ot dans forehednatiedyeneredinothetech question was whether the chosen forum
were nat covered by the terms of the nology agreement Seed . a 5 Monsand wesconverntiothetielofheadions
technology agreement and thet the fo- countered this argument by pointing out noved | d. Fndng thet the famers
um selection dause was an enforceable thettdidnatoonird 100%/6ofheaation- damages actions were based upon their
atermpt o imit the jurisdidion of A seed market; there were conventional alegations that Monsanio's techndlogy
bamacourtswereletunresolved. Seeid . ootonseed varetes avalsbe for pur- hed resuled in ther aop bosses, e
a4, Inseed thetil coutuied et dese ad, nfag, some ofthe farmers oout ponied aut thet most of the Wi

the forum selection dause was unerr

had purchased conventional cottonseed
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Salmonella/Cont. from p.3
NMA wroe; “This deason wil sene
food safety by focusing USDA onregule:
oy ades e ae at b A
fonashelvequies The Salmonelia
siandard wes hoth arbirary enforced
andunscentiic. itrealy medenosense
a all.” Appeal Court Afirms Supreme
Aww.nmaonline.org. Further, NMA ex-
peined‘Despietefdtthettissan
dard wes faialy fawed fom the begin+
ning, NMA believes that microbial stan-
dards do have a place in HACCP. The
appropriate ‘next step’ for USDA wouid
be o iniete uemeking b develop so-
amﬁcaysaml microbial performance
o.

Sniarty the American Meat Inst-

tute, which helped fund the appead,

praised the nuing. In a December 12,
2001 news release, AMI wote: “We are
gratfied— but not surprised—that the
oourt hes afimed thet the Salmonelia
pafomance  sandad & Scertiicaly ut
supportable as a measure of plant sarnk
taion. It 5 our hope that USDA wi
withdrawthe standardandrelyuponthe
advice of its National Advisory Commit-
feeforMioohoogca QieraforFoods
in developing a new, meaningiul, scen
Csathd’ Appeals Court Upholds
Lower Court Ruling that USDA Salmo-
nela Performance Standard s Invald
American Meat Institute, — http://
www.meatami.com.

Amidst this dialogue, the National
Research Coundl of the National Acad-
emes of Saences 5 compketing a four-

teensmonth study thet wil review the

e bess for aiei forfood ad
foodingedents Aspartaftissiudy,an
oversghtocommiteewddeinetherelr
tionshipbetweenpubicheathobiedives

and a HACCP-based approach to food

theoorumqsrea:hedlnmeNASstudy

andiscomespondngreportto Congress

wil remove this importart food safety
—Anne Hazlett, Washington, D.C.

MonsantoCont. from page 1
nesses and documerts refening o the
transgenic technology are located in
Monsanio's headguarters in St Lous.
Thus, when measured by convenience to
thetidlofthedamegesadions StLous
was notinconvenient Seed .

The cout also addressed the famers
ocoenion et te foum seedion dause
shoud not be enforced  because ther  busk
nesses do not deal on equal terms with
Monsanip and ther level of sophisica:
merqudbl\/b’sarﬁs H.a%6

eqd bes

the cout, the evidence conrediced the

famers’ argument that they were unso-

phstcaied h ts regad te ocout noed
that some of the farmers were coporate

entiies engaged in commerdal agricuk

fure, wih operations in muliple coun+

ties, and ane had been in the faming

busness for 75 yeas o . Tre aid
question, acoodingothe court, wasnat

the bl el of sophsicaon be-

Fraly, thecoutoconsderedthefam:

es agument that Monsanto's use of
Alabamacourtswasinconsistentbecause
Monsanto brought sits in Alabama to
odect delis, yet wes seddg enfoe
mentofthe forum selecion dause here.

4 . Threcoutioudiewetints
argument, obsening thet there was a
vest difierence between dett ooledion
cases and the tot daims being made

underthetechnologyagreementhere. o.

In granting Monsanto's petiion for
mandamus and thus permitting enforce-
ment of the foum seledion dause, the
Alabama Supreme Court uttimately con-
cluded that Monsanio's technology was
atissuenthefamers damagesadions.

This, in tum, meant that Monsanto would

needtorelyonwinessesand documents

locaied atis headquariesn S Lauks,

Missoui. StLous thereforewasnotan

ureesonebe  foum n s case the fam-

ers hed faled © cany ther burden of

showing thet the forum selection dause

wesuniaroruneasonable;andthetrial

oouthedabusadis dsaeioniniuing

thet the farmers had met their burden.

o a67.

—Beth Crocker, NCALRI Graduate

Fellow

Thsmatenalisbasedonwork supported

by the US. Department of Agriculire

underAgreementNo. 59-8201-9-115.Any

mendaions exaressed n ik arice are

thosedfteauthorandobnanecessaiy

relectheviewditeUS Departmentof
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Announcement
Law: Proessor, Agicutural
Law (rank open), Department of
Agricultural and Consumer Eco-
nomics, Unvedly of linos a
Urbana-Champaign. Business or-
ganizations,commerciallaw; taxa:
fon and tax poicy, returd re-

D, am‘orlawsdmdreoord
excellent research and witing
ks, gl reseath exparience,
and enthusiasm for educating a-
tomeys and the pubic on legdl
agibs

nesses, and ual  communites. The
ful announcement is at
wwww.ace.uiuc.edu.
AA-EOE.

UIUC is an




