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Legal issues in developing a national plan for
animal identification
The recent discovery of bovine spongiform encephalopathy, commonly referred to as
mad cow disease, in the United States has accelerated efforts to implement a national
identification program for animals. This is no easy task, as funding, logistical, and legal
concerns need to be resolved. This article briefly reviews the efforts to develop a
nationwide animal identification program and frames the legal issues raised by some
producers to such a program.1

Background
Development of National Animal Identification Plan

In 2002, the National Institute for Animal Agriculture organized a task force composed
of approximately 70 representatives from more than 30 stakeholder groups to produce
a National Identification Work Plan.2 The plan was seen as imperative to ensuring the
health of the nation’s animal herd,3 improving the ability to respond to biosecurity
threats,4 adding value to meat products,5 and competing with international trading
partners.6 The work plan was drafted and accepted by the United States Animal Health
Association, which also passed a resolution requesting USDA’s Animal and Plant Health
Inspection Service (APHIS) to establish a national animal identification development
team.7 The resolution requested further that the development team establish a national
plan using the work plan as a guide.8 Accordingly, in the spring of 2003, the development
team completed the United States Animal Identification Plan (USAIP).9

Description of USAIP
USAIP’s objective is to develop a traceback system that can identify all animals and

premises potentially exposed to a diseased animal within 48 hours after discovery.10  The
animal species included in the plan are domestic cattle, bison, swine, sheep, goats,
cervids (deer and elk), equine, poultry, game birds, aquaculture, camelids (llamas,
alpacas, etc.), and ratites (ostriches, emus, etc.).11 USAIP envisions that APHIS will
administer the program, but recommends governance as a joint federal-state responsi-
bility with industry input.12

Implementation of USAIP is scheduled to take place in three phases. Phase I involves
premises identification and is currently set to begin by July 2004. This phase would
require establishment of standardized premises identification numbers for all produc-
tion operations, markets, assembly points, exhibitions, and processing plants. Phase II
would enable individual or group/lot identification for interstate and intrastate com-
merce. Phase III involves retrofitting remaining processing plants and markets and other
industry segments with appropriate technology to enhance traceability of animals
throughout the livestock marketing system.13

Mad cow disease and prioritizing implementation of a National Animal Identification Plan
On December 9, 2003, a non-ambulatory dairy cow arrived at Verns Moses Lake Meats,

a slaughter plant in Moses Lake, Washington.  Consistent with USDA’s standard testing
protocols for bovine spongiform encephalopathy (BSE), samples were taken from the
animal for testing.  After the samples tested positive for BSE, USDA Secretary Ann
Venemen announced a “presumptive positive” case for BSE. Following this announce-
ment, the United Kingdom world reference laboratory confirmed USDA’s diagnosis of
BSE.14 Attempts to trace the origins of the infected Holstein and the 80 cows that entered
the United States with it15  have been delayed, subjecting agricultural officials to
criticism.16 Hampering investigators has been the lack of a modern tracking and
identification system.17

In response to these delays and criticism, USDA began to promote implementation of
a national animal identification program as a major policy priority for mad cow disease
prevention.18 At a December 30, 2003, news conference, Secretary Veneman stated:

USDA has worked with partners at the federal and state levels and in industry for the

Cont. on p.  2
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Editor’s note: Apologies to Neil E.
Harl for omitting his name as
author of the article entitled
“Income Tax Consequences of Loss
of Personal Property to Creditors”
in the  December issue of the
Agricultural Law Update and to the
Agricultural Law Digest for failing to
acknowledge their permission to
reprint the article from the October
3, 2003 issue of the Agricultural Law
Digest, Vol. 14, No. 19.

past year and a half on the adoption of
standards for a verifiable nationwide ani-
mal identification system to help enhance
the speed and accuracy of our response
to disease outbreaks across many differ-
ent animal species.... I have asked USDA’s
Chief Information Officer to expedite the
development of the technology architec-
ture to implement this system.”19

Legal issues
Two legal issues complicate the imple-

mentation of a nationwide animal identifi-
cation program: first, the confidentiality of
the information collected and stored; and,
second, the exposure of producers to liabil-
ity.20 The following is not intended to de-
velop an exhaustive analysis of these two
issues; rather, it is limited to the framing of
these issues for further examination.

Confidentiality of stored information
Producer concerns for confidentiality

Some producers object to a national ani-
mal identification plan because of confi-
dentiality concerns.  At least three concerns
have surfaced: first, that establishing a cen-

tral database may allow their rivals to know
detailed information about their opera-
tions;21 second, government agencies such
as the Internal Revenue Service or the Envi-
ronmental Protection Agency may access
the data;22 and, third, animal rights extrem-
ists might gain information to find and
damage animal facilities.23

USAIP’s treatment of confidentiality
USAIP does not resolve these producer

concerns. Two specific issues revolve
around the general issue of confidentiality:
first, what type of data will be kept; and,
second, who will have access to the data.
APHIS’s response to the first question is
that “[o]nly essential information will be
reported to the central database.”24 This
essential information is defined as follows:

In the case of individual animals, this is:
1) an U.S. AIN (U.S. Animal Identifica-
tion Number), 2) the premises ID that the
U.S. AIN was seen at or allocated to, and
3) the date it was seen or allocated. Ad-
ditional information that can be impor-
tant in a disease trace-back such as spe-
cies, breed, sex, age or date of birth can
also be reported if available. In the case of
group or lot movements, the key data are
the groups’ Lot ID number, the premises
ID the Lot number was seen at, and the
date it was seen. If  species is available,
this can also be provided to the central
database.25

APHIS’s response to the second specific
question is that “[o]nly state and federal
officials will have access to the premises
animal ID information when performing
their duties to maintain the health of the
national herd. Proper safeguards are being
researched and will be put in place to en-
sure that the data is protected from public
disclosure.”26 Neither USAIP nor APHIS
disclose how the program will restrict ac-
cess to certain federal and state officials or
identify the safeguards necessary to pro-
tect the data from public disclosure.

Freedom of Information Act considerations
Critical to the analysis of confidentiality

is one of the more contentious issues in
developing the national animal identifica-
tion plan: whether the plan is voluntary or
mandatory.27 A voluntary plan would be
industry-driven and implemented without
government involvement,28 while a manda-
tory plan would be implemented with gov-
ernment involvement. Whether a plan is
voluntary or mandatory may determine
whether information submitted by plan
participants is obtainable by the general
public through the Freedom of Information
Act (FOIA).29

FOIA applies to “agency records” main-
tained by “agencies” within the executive
branch of the federal government, includ-
ing government corporations, government
controlled corporations, and independent

regulatory agencies.30  FOIA generally does
not apply to entities that “‘are neither char-
tered by the federal government [n]or con-
trolled by it.’”31 Although the FOIA does
not define “agency records,” in United States
Dep’t of Justice v. Tax Analysts, 492 U.S. 136,
the Supreme Court set forth a two-part test
to determine what constitutes “agency
records” pursuant to FOIA: (1) records that
are either created or maintained by an
agency, and (2) under agency control at the
time the FOIA request is made.32

It is unlikely that FOIA would be appli-
cable for those who might seek access to
information and data gathered pursuant to
a voluntary animal identification program
since such a voluntary program would pre-
sumably involve the collecting and main-
taining of information by entities other than
federal executive agencies or entities that
are chartered or controlled by the federal
government. In other words, the informa-
tion would not be created or maintained by
an agency, or be under agency control at the
time a request for access to that informa-
tion was made.  FOIA would most likely be
applicable if an animal identification plan
was mandatory because a federal executive
agency, presumably APHIS, would have at
least some level of involvement in imple-
menting the plan.

Even if FOIA were applicable, however,
it does not necessarily mean that informa-
tion gathered under the animal identifica-
tion plan would be available to the public.
FOIA generally provides that any person
can request access to information held by a
federal executive agency and that the agency
is required to disclose that information
unless it can be withheld pursuant to one of
the nine exemptions or three exclusions set
forth in the FOIA.33 In particular, FOIA
exempts certain types of commercial or
financial information, business information
such as trade secrets, and confidential ma-
terial the disclosure of which might cause
harm to that individual.34 Thus, it is pos-
sible that the information could be exempted
from public disclosure.

Court subpoena power considerations
FOIA may not be the only method of

obtaining access to information provided
by animal identification plan requirements.

Cont. on p.6



JANUARY 2004 AGRICULTURAL LAW UPDATE 3

Agribusiness corporations
Copeland, The Tyson Story: An Update, 6 Drake J.

Agric. L. 257-260 (2001).

Bankruptcy
Processors, elevators, warehouses
Comment-Addendum, When a Food Processor Files

Bankruptcy: What Every California Grower Should Know
Before Contracting to Sell Crops, 13 San Joaquin Agric.
L. Rev. 223 (2003).

Energy issues
McEowen, Wind Energy Production – Legal Issues

and Related Concerns for Landowners, 20 Agric. L.
Update 4-6 (Nov. 2003).

Environmental issues
Comment, Pronsolino v. Nastri and TMDLs for

Nonpoint Sources  (Pronsolino v. Nastri, 291 F.3d 1123,
9th Cir. 2002), 17 J. Nat. Resources & Envtl. L. 175-185
(2002).

Comment, Title V of the Clean Air Act: The Effects of
California’s Agricultural Exemption on the San Joaquin
Valley, 13 San Joaquin Agric. L. Rev. 151-172 (2003).

Comment, Valley Environmentalists Hold Their Breath
While the EPA Rethinks the Agricultural Exemption for
Farmers and Their Diesel Irrigation Pumps, 13 San
Joaquin Agric. L. Rev. 133-150 (2003).

Fitzgerald, Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers: Isolated Wa-
ters, Migratory Birds, Statutory and Constitutional Inter-
pretation, 43 Nat.  Resources J. 11-76 (2003).

Note, Are TMDLs For Nonpoint Sources the Key to
Controlling the “Unregulated” Half of Water Pollution?
(Pronsolino v. Nastri, 291 F.3d 1123, 9th Cir. 2002), 33
Envtl. L. 807-840 (2003).

Recent development, The Clean Water Act Permits
EPA Regulation of Point and Non-point Pollution Sources
in State Waters (Pronsolino v. Nastri, 291 F.3d 1123, 9th
Cir. 2002), 10 U. Baltimore J. Envtl. L. 197-199 (2003).

Vergura & Jones, The TMDL Program: Land Use and
Other Implications, 6 Drake J. Agric. L. 317-331 (2001).

Farm labor
Aliens
Martin, Does the U.S. Need a New Bracero Program?

9 U.C. Davis J. Int’l L. & Pol’y 127-141 (2003).
Villarejo, Are Migration and Free Trade Appropriate

Forms of Economic Development?  The Case of Mexico
and U.S. Agriculture,  9 U.C. Davis J. Int’l L. & Pol’y 175-
207 (2003).

Child labor
Comment, Barriers to Education for Children of Mi-

grant Farm Workers, 13 San Joaquin Agric. L. Rev. 49-
66 (2003).

General & social welfare
Ontiveros, Lessons From the Fields: Female

Farmworkers and the Law,  55 Me. L. Rev. 157-189
(2003).

Farm policy and legislative analysis
Domestic
Wallmeyer, Filled Milk, Footnote Four & the First

Amendment: an Analysis of the Preferred Position of
Speech After the Carolene Products Decision, 13

Fordham Int’l Prop. Medica & Ent. L. J. 1019-1052
(2003).

Food and drug law
Aberbach-Marolda, The Law and Transmissible

Spongiform Encephalopathies: the Case for Precau-
tionary Measures, 15 Pace Int’l L. Rev. 1-53 (2003).

Bratspies, Myths of Voluntary Compliance: Lessons
From the StarLink Corn Fiasco, 27 Wm. & Mary  Envtl.
L. & Pol’y Rev. 593-649 (2003).

Comment, Health Risks of Genetically Modified Food:
A Need for Unbiased Research into the Potential Health
Risks of Genetically Engineered Crop Products, 13 San
Joaquin Agric. L. Rev. 203-222 (2003).

Isaac & Hobbs, GM Food Regulations: Canadian
Debates, 3 ISUMA 105-113 (Fall 2002) available at
www.isuma.net.

Miller, The Academy Chokes on Food Biotech, Pub-
lic Policy Suffocates, 20 Richmond  J. L. & Tech.  — (Fall
2003).

Note, Genetically Modified Foods: More Reasons to
Label Than Note, 6 Drake J. Agric. L. 351-368 (2001).

International trade
Aoki, Weeds, Seeds & Deeds: Recent Skirmishes in

the Seed Wars, 11 Cardozo J. Int’l & Comp. L. 247-331
(2003).

Mansour & Key, The EU’s Traceability and Labeling
and Food and Feed Proposals for Products of Transgenic
Origin, 20 Agric. L. Update 4-7 (Oct. 2003).

Roberts, The Unique Role of State Trading Enter-
prises in World Agricultural Trade: Sifting Through Rheto-
ric, 6 Drake J. Agric. L. 287-316 (2001).

Rose, International Law of Sustainable Agriculture in
the 21st Century: the International Treaty on Plant Ge-
netic Resources for Food and Agriculture, 15 Georgetown
Int’l Envtl. L. Rev. 583-632 (2003).

Sealing,  Indigenous Peoples, Indigenous Farmers:
NAFTA’s Threat to Mexican Teosinte Farmers and
What Can be Done About It, 18 Am. U. Int’l L. Rev. 1383-
1398 (2003).

Land reform
Note, Land Reform in Zimbabwe, 15 Fl. J. Int’l  L. 615-

644 (2003).
Sabates-Wheeler, Legal Transfer and the Legitima-

tion of Law: Implications of Farm Family Property Provi-
sions to Albanian Legislation, 9 J. E. Eur. L. 69-102
(2002).

Land use regulation
Land use planning and farmland preservation

techniques
Coulthard, The Changing Landscape of America’s

Farmland: A Comparative Look at Policies Which Help
Determine the Portrait of Our Land – Are There Lessons
We Can Learn from the EU?, 6 Drake J. Agric. L. 261-
286 (2001).

Leases, landlord-tenant
Sellars, Treasonous Tenant Farmers and Seditious

Sharecroppers:  the 1917 Green Corn Rebellion Trials,
27 Okla. City U. L. Rev. 1097-1141 (2002).

Patents, trademarks & trade secrets
Boyd, Kerr & Perdikis, Agricultural Biotechnology

Innovations Versus Intellectual Property Rights: Are
Developing Countries at the Mercy of Multinationals?, 6

J. World Intell. Prop. 211-232 (2003).
Kowalski, Agricultural Biotechnology in China – An

Unreachable Goal?, 6 J. World Intell. Prop. 655-663
(2003).

McCabe, The January 1999 Review of Article 27 of
the TRIPS Agreement: Diverging Views of Developed
and Developing Countries Toward the Patentability of
Biotechnology, 6 J. Intell. Prop. L. 41-67 (1998).

Note, The Protection for New Plant Varieties of Ameri-
can Businesses in China After China Enters the WTO,
6 Drake J. Agric. L. 333-350 (2001).

Pesticides
Comment, FIFRA’s Puzzling Failure-to-warn Pre-

emption: Pesticide Use and the Right-to-Know, 13 San
Joaquin Agric. L. Rev. 173-202 (2003).

Rural development
Comment, After the Bust: Landowner’s Liability When

the Property is Used for the Manufacture of Metham-
phetamine, 13 San Joaquin Agric. L. Rev. 109-132
(2003).

Comment, The Argument for the Legalization of In-
dustrial Hemp, 13 San Joaquin Agric. L. Rev. 85-108
(2003).

Crawford, Necessity Makes the Frog Jump: Land-
use Planning and Urban Agriculture in Cuba, 16 Tulane
Envtl. L.J. 733-781 (2003).

Sustainable & organic farming
Gonzalez, Seasons of Resistance: Sustainable Agri-

culture and Food Security in Cuba, 16 Tulane Envtl. L.J.
685-732 (2003).

Torts
Student article,  Another Tragedy of the Commons:

Placing Cost Where it Belongs By Banning Hazardous
Substances in Fertilizer Through State Legislation: a
Real Life Story:  Quincy, Washington’s Exposure to
Toxic Fertilizer, 18 J. Envtl. L. & Litig. 51-128 (2003).

Uniform Commercial Code
Article Seven
Kershen, Article 7: Documents of Title—2002 Devel-

opments, 58 Bus. Law. 1613-1624 (2003).

Water rights:  agriculturally related
Comment, The Struggle for Water: How One Irriga-

tion District Seeks Water Supplies, 13 San Joaquin
Agric. L. Rev. 67-84 (2003).

Comment, Texas Groundwater Law in the Twenty-
first Century: a Compendium of Historical Approaches,
Current Problems, and Future Solutions Focusing on
the High Plains Aquifer and the Panhandle, 4 Tex. Tech.
J. Tex. Admin. L. 173-225 (2003).

Stokes, The Transfer of Agricultural Water to Munici-
pal and Industrial Use in Southern New Mexico, 11 U.S.-
Mex. L.J. 89-92 (2003).

If you desire a copy of any article or further
information, please contact the Law School Library
nearest your office.  The AALA website < http://
www.aglaw-assn.org > has a very extensive Agricul-
tural Law Bibliography.  If you are looking for agri-
cultural law articles, please consult this bibliographic
resource on the AALA website.

— Drew L. Kershen, Professor of Law, The
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Barclay Rogers, a staff attorney at the Sierra
Club, represents the Sierra Club in this case,
along with John Harbison and Phillip Shep-
herd.

By Barclay Rogers

In a decision with far-reaching consequences
for production contracting, a federal dis-
trict court in Kentucky held Tyson Chicken,
Inc., a subsidiary of Tyson Foods, Inc.,
liable for pollution resulting from its chicken
production operations. Citing Tyson
Chicken’s control over the production op-
erations, the court found that the corpora-
tion was responsible for reporting hazard-
ous emissions from poultry operations
owned by growers who raise chickens for
the company under contract.  Sierra Club v.
Tyson Foods, Inc., ___F.Supp.2d__, 2003 WL
22595989 (W.D. Ky. November 7, 2003).1

This article discusses this decision insofar
as it addressed the fundamental question
of who is responsible if pollution require-
ments are not met.

Production contracting
Tyson Foods, Inc., and its subsidiaries

including Tyson Chicken, Inc., produce
chicken through a system of production
contracting, a form of agriculture that is
becoming increasingly common. Under a
typical production contracting arrange-
ment, Tyson Foods  and other “integrators”
provide products (animals, crops, etc.) to
“growers” who raise and return them to the
integrators for processing. Production con-
tracting appears in virtually every agricul-
tural sector; however, it is used primarily in
livestock production.  In 2001, over 36% of
all agricultural production occurred under
contract, with 90% of poultry and eggs,
61% of hogs, 53% of dairy, and 11% of cattle
produced under contract.  USDA, Economic
Research Service, Farm Structure: Questions
and Answers, http://www.ers.usda.gov/
briefing/FarmStructure/Questions/Qa.htm.
The poultry and egg sectors have been the
leaders in production contracting since the
1960s, and roughly 25,000 poultry and egg
farms currently operate under contract. Id.

Tyson Foods boasts of its success as the
industry leader in poultry production,
proudly claiming that its “vertical integra-
tion” model “allows us to oversee every
aspect of production.” Tyson Foods, Our
Chicken Process, http://
www.tysonfoodsinc.com/corporate/pro-
cesses/chicken.asp. Tyson Foods and Tyson
Chicken, its subsidiary doing business in
Kentucky, exercise strict control over the
production process, and contract with grow-
ers to raise the chickens “according to
[Tyson] standards and under the supervi-
sion of [Tyson] technical service person-

nel.”  Tyson Foods, Investor Fact Book, http:/
/www.tysonfoodsinc.com/IR/publications/
factbook/factbook01/p6.pdf. For its Ken-
tucky operations, Tyson Chicken supplies
the chickens, feed, and medicine, and re-
tains ownership of these products while
they are at the growers’ operations; the
growers provide the housing and labor
necessary to raise the animals to market
weight. Tyson Chicken also provides the
growers with a growing guide that sets
forth management practices and equipment
specifications, and Tyson Chicken employ-
ees regularly visit the operations to pro-
vide detailed instructions to the growers.
After the chickens reach market weight,
Tyson Chicken picks them up for process-
ing.  See Sierra Club v. Tyson Foods, Inc., 2003
WL 22595989, * 2.

Under a Tyson Chicken production con-
tract, the grower “agrees to cooperate with
[Tyson Chicken] in adopting and/or install-
ing recommended management practices
and equipment.” Tyson Chicken Broiler
Contract ¶ 2.B., on file with U.S. District
Court for the Western District of Kentucky.
If a grower deviates from Tyson Chicken’s
specifications or growing instructions,
Tyson Chicken may take control of the
grower’s operation or refuse to deliver
chickens in the future. Id. at ¶ 15. The
contract, however, provides that the grower
“is an independent contractor and is not a
partner, agent, or employee of [Tyson
Chicken].”  Id. at ¶ 6.

Tyson Chicken is “person in charge”
and “operator”

The Sierra Club sued Tyson Chicken for
failing to report ammonia gas emissions
from several poultry operations in Ken-
tucky as required by Comprehensive Envi-
ronmental Response, Compensation and
Liability Act (“CERCLA”), 42 U.S.C. §§
9601-9675, and the Emergency Planning
and Community Right-to-Know Act
(“EPCRA”), 42 U.S.C. §§ 11001-11050. The
Sierra Club argued that, because of its sub-
stantial control over the operations in ques-
tion, Tyson Chicken was liable for unre-
ported emissions from these facilities.
Tyson Chicken countered, arguing that the
growers were independent contractors and
that its involvement in these operations
was not sufficient to warrant liability.

Section 103(a) of CERCLA provides that:
Any person in charge of…an onshore fa-
cility shall, as soon as he has knowledge
of any release (other than a federally
permitted release) of a hazardous sub-
stance from such…facility in quantities
equal to or greater than those determined
pursuant to section § 9602 of this title,

immediately notify the National Re-
sponse Center.

42 U.S.C. § 9603(a) (emphasis added).  Simi-
larly, section 304(a) of EPCRA provides
that an “owner or operator” of a facility
must notify state and local officials of a
release that must be reported to the Na-
tional Response Center under CERCLA
section 103(a).  42 U.S.C. § 11004(a).  There-
fore, the legal questions before the court
were whether Tyson Chicken was a “per-
son in charge” and/or an “owner or opera-
tor” of its growers’ operations.

Finding “person in charge” undefined in
the statute, the court reviewed the case law
and concluded that “the proper inquiry in
determining whether the Defendant quali-
fies as a ‘person in charge’ should be whether
the Defendants ‘occupy positions of re-
sponsibility and power’ and whether they
are in a position to ‘make timely discovery
of a release, direct the activities that result
in the pollution, and have the capacity to
prevent and abate the environmental dam-
age.’” Sierra Club v. Tyson Foods, Inc., 2003
WL 22595989, *13 citing United States v.
Carr, 880 F.2d 1550 (2d Cir. 1989). In ad-
dressing the scope of “operator” liability,
which is only tautologically defined in the
statute, the court relied upon United States
v. Bestfoods, 524 U.S. 51 (1998).  In Bestfoods,
the Supreme Court held that:

an operator is simply someone who di-
rects the workings of, manages, or con-
ducts the affairs of a facility.  To sharpen
the definition for purposes of CERCLA’s
concern with environmental contamina-
tion, an operator must manage, direct, or
conduct operations specifically related
to pollution, that is, operations having to
do with the leakage or disposal of haz-
ardous waste, or decisions about compli-
ance with environmental regulations.

Id. at 66-67.

Applying these standards, the court held
that “no reasonable juror could differ on the
issue of whether Tyson Chicken is a person
in charge of [its growers’ operations].  Tyson
Chicken is clearly in a position of responsi-
bility and power with respect to each facil-
ity and is in a position to make a timely
discovery of a release, direct the activities
that result in the ammonia releases, and has
the capacity to prevent and abate the al-
leged environmental damage.”  Sierra Club
v. Tyson Foods, Inc., 2003 WL 22595989, *16.
The court observed that Tyson Chicken was
involved in designing and equipping the
production operations, remarking that
“Tyson Chicken directs growers how to
build and orient the houses, how to heat,
cool, ventilate the buildings, and how to

Production contracting called into question: poultry integrator held to be
operator of contract grower facility
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illuminate the house to ensure optimum
chicken growth.” Id. The court further
pointed out that “Tyson Chicken owns the
chickens throughout the production
process…[and] provides…the feed, tech-
nical support, medicine, and veterinary care
for the chicks.” Id.

The most important factor influencing
the court’s decision was the role of the
Tyson  technical advisors, the employees
who visited the operations on a weekly
basis to advise the growers on proper man-
agement practices. Tyson Chicken had ar-
gued that these advisors did not have suf-
ficient involvement with the farms neces-
sary for Tyson Chicken to be considered a
person in charge and that they were not in
the best position to detect a hazardous
release. The court disagreed, ruling that
Tyson need not be in the best position to
detect a release. All that was necessary was
that Tyson be in a position to detect the
release.  Id. The court noted that Tyson
technical advisors test ammonia levels in-
side the houses and direct growers to ex-
haust the ammonia into the environment.
Citing the advisors’ written instructions to
discharge ammonia, the court concluded
that “Tyson Chicken technical advisors are
present at the facility on a weekly basis and
are in a position to make a timely discovery
of some of the releases, Tyson Chicken
directs the discharge of ammonia from the
chicken production facility through the
Broiler Growing Guide and individual in-
structions from the technical advisors, and
Tyson Chicken has the capacity to prevent
and abate the alleged environmental dam-
age.” Id. at 17.

Having concluded that Tyson Chicken
was a person in charge for CERCLA pur-
poses, the court considered its status as an
operator under EPCRA. The court found
that Tyson Chicken met the operator liabil-
ity standard set forth in Bestfoods and held
that “for the reasons set forth in the Court’s
discussion of ‘person in charge,’ the Court
concludes that these facts clearly demon-
strate that Tyson Chicken is an operator of
the chicken production facilities owned by”
the growers. Id.

Major development in integrator
liability

The decision raises serious questions
about the ability of integrators to insulate
themselves from liability arising from con-
tract grower operations. At the heart of
production contracting is the integrator’s
desire to obtain a stable supply of quality
products without assuming additional li-
abilities. Integrators ensure quality prod-
ucts through controlled genetics and care-
ful oversight of the production process.
Wary of additional burdens, the integra-
tors disclaim environmental liability re-
sulting from the production operations.  For
instance, roughly 90% of livestock produc-
tion contracts assign responsibility for
manure management, the key source of

pollution problems, to the contract grow-
ers. USDA, Economic Research Service,
Farm Structure:  Questions and Answers,
http: / /www.ers .usda.gov/brief ing/
FarmStructure/Questions/Qa.htm. The
Tyson Chicken contract discussed above
specifically provides that the grower “shall
be responsible for the removal of all dead
birds and litter and shall dispose of dead
birds and litter in accordance with the law.”
Tyson Chicken Broiler Contract ¶2.G., on
file with U.S. District Court for the Western
District of Kentucky.  This attempted liabil-
ity transfer is, no doubt, partially in re-
sponse to increasing public and govern-
mental scrutiny of large livestock opera-
tions. See Farmers’ Legal Action Group,
Assessing the Impact of Integrator Practices
on Contract Poultry Growers, p. 3-29, http://
w w w . f l a g i n c . o r g / p u b s / p o u l t r y /
poultrypt3.pdf (poultry production con-
tracts either expressly or implicitly assign
manure manage responsibility to growers
because of liability concerns).

 Since the mid- to late-1990s, the integra-
tor-grower relationship has been the sub-
ject of increasing attention from both gov-
ernment regulators and the public. Under
the federal rules governing large livestock
operations proposed by the Clinton admin-
istration, integrators were responsible for
water pollution stemming from the pro-
duction operations; these provisions, how-
ever, were subsequently discarded by the
Bush administration. Similarly, in 2000 and
2001, Kentucky and Maryland proposed
administrative co-permitting rules that
would have required integrators to assume
responsibility for pollution from grower
operations.  But these rules never went into
effect:  the Kentucky rules were blocked by
the state legislature, and the Maryland rules
were abandoned by a subsequent adminis-
tration.

The outcry has been equally loud on both
sides of the issue, with the environmental-
ists arguing that “the companies need to
take responsibility for this waste product
and not leave the small farmers and grow-
ers out there on their own,” and the indus-
try representatives claiming that co-per-
mitting in agriculture would lead to
“[s]ervice stations [being held] responsible
for what oil companies do at their refiner-
ies.” Anita Huslin, Maryland Governor
Ehrlich Eases Liability for Big Chicken Firms,
Wash. Post, June 14, 2003 (quoting Theresa
Pierno, Maryland director for the Chesa-
peake Bay Foundation, and William
Satterfield, executive director of Delmarva
Poultry Industry, Inc.).

The Sierra Club v. Tyson Foods decision,
together with another decision involving
Tyson Foods, moves the debate beyond
administrative rules and policies to ques-
tions of statutory and common law liabil-
ity.  In Tyson Foods, Inc. v. Stevens, 783 So. 2d
804 (Ala. 2000), the Alabama Supreme Court
upheld a lower court decision that sus-
tained a jury verdict against Tyson Foods.

The jury in that case found an agency rela-
tionship between Tyson Foods and one of
its growers. Like the court in Sierra Club v.
Tyson Foods, the Alabama Supreme Court
focused on the degree of control exerted by
Tyson Foods to hold that the “evidence
presented was sufficient to create a jury
question as to the existence of an agency.”
Tyson Foods, Inc. v. Stevens, 783 So. 2d at
809.  The court observed that Tyson Foods
supplied the animals (hogs in this case),
feed, veterinary supplies and care in addi-
tion to inspecting the operation and recom-
mending solutions for waste-management
problems. The court reduced the punitive
damages award issued by the jury but let
stand a $25,000 award jointly enforceable
against Tyson Foods and its grower.

These cases open the door for integrators
to be held liable under both statutory and
common law theories for pollution occur-
ring at grower operations. The jury in the
Tyson Foods, Inc. v. Stevens case found an
agency relationship between Tyson Foods
and one of its growers so that Tyson Foods,
as a principal, was liable in tort. Under this
holding, integrators may be liable for nui-
sance, trespass, and other pollution-related
torts if their control is sufficient to create an
agency relationship.  Similarly, as set forth
in Sierra Club v. Tyson Foods, integrators
may be considered persons in charge and
operators under federal environmental
laws, depending on their degree of control.
While that case was limited to CERCLA
and EPCRA, the decision may have bearing
on the scope of liability under other envi-
ronmental statutes, including the Clean
Water Act, 33 U.S.C. §§ 1251-1387, Clean
Air Act, 42 U.S.C. §§ 7401-7671p, and the
Resource Conservation and Recovery Act,
42 U.S.C. §§ 6901-6992k.

Together, these cases cast into doubt the
ability of integrators to retain control over
the production process without assuming
liability for pollution occurring at grower
operations. Both courts focused on the fact
that integrators provided the animals, feed,
medicine, and veterinary care–all key ele-
ments of quality control. The courts also
cited the integrators’ involvement in de-
signing and equipping the confinement
buildings. Clearly the most important fac-
tor, at least in the Sierra Club v. Tyson Foods
case, was degree of control evidenced by
Tyson’s advisors’ instructions to the grow-
ers.

Integrator oversight of the production
process is the crucial factor in determining
liability. When the integrator’s control
reaches a certain level so that they “occupy
positions of responsibility and power,”
courts will not hesitate in imposing liability
on the integrators. Sierra Club v. Tyson Foods,
Inc., 2003 WL 22595989, *16.  In both the
Sierra Club and Stevens cases, the parties
had labeled theirs an independent contrac-
tor relationship. However, both courts
quickly dispensed with the parties’ charac-
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terization, explaining that “whether an
agency exists is determined from the facts,
not by how the parties choose to character-
ize their relationship.” Tyson Foods, Inc. v.
Stevens, 783 So. 2d at 808 citing Curry v.
Welborn Transport, 678 So. 2d 158, 161 (Ala.
Civ. App. 1996).  See also Sierra Club v.
Tyson Foods, Inc., 2003 WL 22595989, *16
(“Whether Tyson Chicken is a person in
charge is determined by examining the re-
lationship between it and the facility and
not by how the parties choose to character-
ize their relationship.”).  Therefore, the ques-
tion is not the label attached by the parties
but the control exercised over the produc-
tion operation:  if the integrators exert sub-
stantial control, the courts will hold them
jointly liable for pollution, no matter how
the parties choose to define their relation-
ship.

Conclusion
Production contracting is becoming in-

creasingly common in agriculture. To con-
trol its supply line, integrators frequently
retain ownership over the products and
often exercise substantial control over the
production process. The ability of integra-
tors to avoid liability, while maintaining
oversight of the production process, has
been a hotly debated issue for several years.
The recent decision in Sierra Club v. Tyson
Foods, Inc., ___ F. Supp. 2d___, 2003 WL
22595989 (W.D.  Ky. 2003), and another
case with similar facts, Tyson Foods, Inc. v.
Stevens, 783 So. 2d 804 (Ala. 2000), have
materially advanced this debate. Under
these decisions, integrators may be held
liable under common law and environmen-
tal statutes for pollution occurring at grow-
ers’ operations, depending on their degree
of control.  These decisions appear to present
integrators with something of a Hobson’s
choice:  either relinquish control over pro-
duction or assume liability for pollution.

1 Several affiliated companies were
named as defendants in the suit including
Tyson Foods, Inc., Tyson Chicken, Inc.,
Tyson Children Partnership, Adams
Chicken Farms, Stirman Adams, Buchanan
Livestock, Buchanan Farms, and Roland
Buchanan. The liability of Tyson Foods, Inc.
and Tyson Children Partnership is still in
question. This article focuses on the liabil-
ity of Tyson Chicken, Inc., and uses “Tyson”
as shorthand for this company. Additional
plaintiffs included Mary B. Edwards,
Norma Caine, and Leesa Webster– all neigh-
boring landowners to the chicken produc-
tion facilities in question. For simplicity,
the plaintiffs are collectively referred to as
the “Sierra Club.” The decision granted the
plaintiffs partial summary judgment on the
scope of liability, specifically on the ques-
tion of whether Tyson could be considered
a person in charge or an operator. Final
liability will depend on whether the opera-
tions in question have violated the law by
releasing ammonia gas without reporting it
to the appropriate authorities.

Private parties in the course of litigation
pursuant to a court’s subpoena power could
seek certain documents and information.35

The obtaining of information through a sub-
poena differs from obtaining information
through FOIA because it involves parties to
litigation, whereas FOIA involves a ques-
tion of whether the general public can have
access to the information. The FOIA ex-
emption does not automatically, however,
constitute a “privilege” within the meaning
of the Federal Rules of Civil Procedure.36

Information exempt under FOIA may be
obtained through discovery if the party’s
need for information exceeds the
government’s need for confidentiality.37

Producer liability
Producer concerns of liability

Having been for the most part immu-
nized from liability once their product is
sold, producers are concerned that a na-
tional animal identification plan will in-
crease their liability. Some producers fear
that the information they provide pursuant
to a plan would create a paper trail to their
operations, potentially exposing them to
liability.38 Such concerns give rise to impor-
tant questions for producers: for example,
will the cow-calf producer be held partially
responsible for an E-coli outbreak, even
though the contamination had to have oc-
curred at or after slaughter? Who is liable
for drug residues when there were several
owners of the animal?

USAIP’s treatment of producer liability
APHIS responds to concerns of liability

for producers by stating that:
[p]roducers are, and have always been
responsible for the livestock they pro-
duce. If practices are employed that

would endanger consumers at any level
the producer responsible for creating that
threat could have increased liability.
Merely having the animals identified
through the USAIP will neither increase
or decrease that liability.

Effective traceability can help protect
producers who apply best management
practices. The system can help limit li-
ability or narrow the scope of eradication
efforts in the case of a disease emergency
by being able to document that appropri-
ate and responsible measures  were fol-
lowed.39

APHIS is correct in stating that traceabil-
ity under USAIP does not alter the liability
rules as applied to producers and that ef-
fective traceability could be viewed as a
method to limit or manage risk in the food
marketing chain. Traceability can make
possible tracking problems quickly and
providing documentation that appropriate
methods and measures were followed to
avoid disease contamination.

The concern of some producers that is
not addressed by this APHIS statement,
however, is that by more readily identify-
ing a producer in the chain of custody for a
particular animal, an animal identification
system will increase the exposure of pro-
ducers  to liability. This article does not
opine whether or not this is a positive
development, but producers  arguably will
have greater exposure to liability under a
national animal identification program. The
question is the extent to which exposure to
liability will increase on a practical level
and what efforts, if any, law makers should
and can make, if any, to limit the exposure.

Strict liability considerations
Strict liability is imposed where one has

introduced a defective product that is un-
reasonably dangerous into the stream of
commerce.40 Thus, a plaintiff is required to
establish that the product was defective at
the time it was introduced into the stream
of commerce,41 that this defect was attrib-
utable to the defendant,42 and that the de-
fect caused the injury.43 Strict liability pays
no attention to whether a duty of care was
employed. Thus, if strict liability applies,
then the defendant rancher or farmer is
liable even if due care was employed.

There seems to be a split in the courts as
to whether a live animal is a product. Some
courts state that because of their mutability
and their tendency to be affected by a pur-
chaser, animals are not products as a mat-
ter of  law.44 However, other courts have
held that a live animal can be considered a
product even though its nature is not fixed.45

The comments to the Restatement (Second)
of Torts state that a product need not be
manufactured or processed for strict liabil-
ity to apply.46

Where an animal in question is in some
way diseased or varies from the norm,
courts have in some cases reached the con-
clusion that those sustaining harm may
proceed on the basis of strict products li-
ability.47  These cases focus on the condition
of the animal at the time of the purchase,
not the ability of the animal to contract an
illness subsequent to the purchase of the
animal. In these decisions, the diseased
animal was infected at the time of the trans-
action, thus creating the defect in the ani-
mal.48 Therefore, in answer to the earlier
question posed in this article concerning

Animal identification plan/Cont. from  page 2
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producer liability: where an E-coli outbreak
occurs at or after slaughter, the cow-calf
producer should not be found liable.

Conclusion
Debate over the development of a na-

tional animal identification plan has accel-
erated significantly since the discovery of
BSE in the United States. The debate has
clearly moved away from if a national iden-
tification plan should be developed and
towards when it should be implemented
and what form the plan should take. As
policy makers move closer to establishing a
national animal identification plan, many
issues will have to be addressed and re-
solved. The legal issues discussed in this
article are two important considerations
among the many that will have to be ad-
dressed as a nationwide animal identifica-
tion plan is developed.

—Michael T. Roberts, Director, National
Agricultural Law Center; Harrison M.

Pittman, Staff Attorney, National
 Agricultural Law Center
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