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Fifth Circuit on disaster payments in Chapter 7

The Fifth Circuit Court of Appeals recently weighed in on the debate as to when crop
disaster assistance payments become property of a Chapter 7 bankruptcy estate.
Burgess v. Sikes (Matter of Burgess), — F.3d ——, 2006 WL 205043 (5th Cir., Jan. 27, 2006).
In line with the Eighth Circuit decision in Drewes v. Vote (In re Vote), 276 F.3d 1024 (8th
Cir. 2002), the Fifth Circuit held that the debtor does not have a legal interest in crop
disaster assistance payments until the disaster legislation is enacted.

Burgess involved the crop loss disaster assistance program and a payment that the
debtor received after the bankruptcy case was closed. The debtor filed a Chapter 7
bankruptcy petition in August, 2002 and received his discharge in December, 2002. The
Agricultural Assistance Act of 2003 became law on February 20, 2003 and provided crop
disaster assistance for crop years 2001 and 2002. The earliest date that a farmer could
sign up for the assistance was June 21, 2003. When the debtor received his assistance
check, the bankruptcy was reopened, and the trustee claimed the check as property
of the estate.

Section 541 of the Bankruptcy Code provides that the commencement of a bank-
ruptcy case, i.e., the filing of the petition, “creates an estate.” 11 U.S.C. § 541(a)(1). This
estate includes of “all legal or equitable interests of the debtor in property” at that point
in time. In addition, the estate will include, “[p]roceeds, product, offspring, rents, or
profits of or from property of the estate ....”11 U.S.C. § 541(a)(6) (emphasis added).

At issue was what legal interest the debtor had in the yet-to-be-enacted disaster
relief program as of commencement of the bankruptcy case. The bankruptcy court
ruled in favor of the trustee, finding the payment to be property of the estate and the
district court affirmed. The debtor appealed to the Fifth Circuit and in a panel decision,
the court reversed, holding that as of commencement of the case, the most that the
debtor had was a “mere hope” that Congress would enact future legislation. Burgess
v. Sikes (Matter of Burgess) 392 F.3d 782, 787 (5™ Cir. 2004). The panel held that the debtor
had no legal or equitable right to disaster relief absent enactment of the legislation;
therefore he had no right to the relief as of commencement of the case. Id.

However, at nearly the same time as the panel decision in Burgess was issued,
another panel within the 5" Circuit issued an unpublished decision in direct conflict.
Matter of Westmoreland, 110 Fed. Appx. 412 (5" Cir. 2004). Petitions for rehearing both
cases en banc were granted in March of 2005, although Westmoreland was subsequently

Cont. on page 6

Federal courts rule for farmers in two SAA
challenges

In late 2005, two federal district courts ruled in favor of farmers challenging certain
aspects of the Farm Service Agency’s (FSA) enforcement of Shared Appreciation
Agreements (SAAs).

Missouri district courtrejects use of highest-and-best-use appraisal

On December 5, 2005, Judge Ortrie Smith of the Western District of Missouri issued
an order setting aside a National Appeals Division (NAD) determination that had
upheld FSA’s calculation of recapture due under an SAA and remanding the case to
USDA for reconsideration. An amended order was issued January 11, 2006. Davies v.
Johanes, No. 05-6009-CV-W-ODS (W.D. Mo. January 11, 2006). (In both orders, Agricul-
ture Secretary Johanns is erroneously named Johanes.) Unlike most SAA disputes
that have reached the federal courts, the key issue in the Davies case was not a
challenge to FSA’s ability to claim recapture at the end of the 10-year agreement.
Instead, the focus in Davies was on how the recapture amount was determined.

In 1992, when the farmers received a writedown of their debt and entered into the
SAA, their property was valued under regulations requiring that farm property be
appraised at its agricultural value, with an emphasis on income potential from farming.

Cont. on page 2
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By 2002, when the property was reap-
praised to determine appreciation during
the term of the SAA, FSA’s appraisal regu-
lations had been changed to require valu-
ation at highest and best use, with agricul-
tural value determined, if applicable, by
rental rates.

For the recapture calculation, the farm-
ers submitted an agricultural value ap-
praisal in response to FSA’s highest-and-
best-use appraisal. This was rejected by
FSA, and the farmers filed a NAD appeal,
claiming that FSA was required to use the
same appraisal method to determine the
value of their property at the end of the
SAA term as was used at the start. The
NAD hearing officer upheld the agency’s
decision, holding that FSA had properly
applied the regulations in effect in 2002
and that those regulations considered
essentially the same variables measured
under the regulations in effect in 1992.
Upon the farmers’ request for further
review, the NAD Director upheld the hear-
ing officer’s determination.

The farmers filed suit in federal district
court. After rejecting USDA’s argument
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that the case belonged in the Court of
Claims, the court found that the case pre-
sented two distinct questions: (1) was FSA
required to comply with the 1992 regula-
tions when determining the end value of
the property; and (2) did FSA’s 2002 ap-
praisal satisfy those regulations.

The court concluded that it was “rather
obvious” that the answer to the first ques-
tion presented by the case was “Yes.” The
court held that FSA could not retroactively
apply amended regulations to alter the
terms or construction of contracts it al-
ready had entered into. The court further
held that it would be arbitrary and capri-
cious of FSA to use different formulas to
determine the start and end values of the
property. The purpose of the valuation
was to measure the change, if any, over
time; therefore, the court held, “the only
way to accurately measure that change is
to use the same formula ‘before’” and
“after.””

With respect to the second question of
the case, whether the 2002 appraisal com-
plied with the 1992 regulations, FSA ar-
gued that, since the highest-and-best-use
of the farmers’ property was determined
to be agricultural, the 2002 appraisal actu-
ally had measured the same factors as
required under the 1992 regulations. The
court rejected this argument, holding that
the term “agricultural value” had differ-
ent meanings and measured different
things under each regulation. Because the
2002 appraisal did not measure the same
values as the 1992 regulations, the court
held that the appraisal was unlawful.

The court emphasized that it was not
ruling on the relative merits of the 1992
and 2002 appraisal regulations, nor the
correctness of any particular appraisal in
the record. What it had concluded was
that the appraisal methods prescribed by
the 1992 and 2002 regulations were differ-
ent and that FSA was required to use the
same appraisal method at the end of the
SAA term as it used at the beginning. The
case was returned to FSA to reconsider
the recapture amount in light of the court’s
holding.

The Davies decision was the firstin which
a court addressed head-on a challenge to
the SAA appraisal process. In earlier
cases, where appraisal issues were raised
in connection with a broader attack on
FSA’s power to collect under an SAA,
courts gave little consideration to the
claims. For example, in Pandora Farms v.
Secretary, United States Department of Agri-
culture, the farmer had argued that FSA
should not be able to use a different valu-
ation method under the SAA at the end of
the 10 years than was used to establish the
initial value. No. 00-1753-A (E.D. Va.July 5,
2001). The court rejected this argument,
holding that FSA had properly applied the
regulations in effect at each valuation
period, and therefore there was no error.

The court did not directly address the
farmer’s argument that the change in
regulations itself was the problem and
should not be enforced.

Colorado District Court rules that FSA
“dithered” too long, cannot collect on
SAA

On August 29, 2001, a federal district
court in Colorado issued an order holding
that the NAD Director had wrongly re-
versed a hearing officer’s determination
that FSA’s appraisal contained errors and
could not be used to determine the recap-
ture amount due under the farmers” SAA.
Evans v. Veneman, No. 99-M-2331 (D. Col.
Aug. 29, 2001). The case was remanded to
NAD for further proceedings. In Novem-
ber 2001, the court denied a motion by the
farmers to modify the order to provide
more specific direction to the agency.

In August 2002, the NAD hearing officer
issued a “Corrected Remand Determina-
tion,” which again found that FSA’s ap-
praisal contained errors and that FSA's
decision to use that appraisal to calculate
the farmers’” SAA recapture was errone-
ous. FSA sought further review by the
NAD Director, which was denied on June
30, 2003. In November 2003, the farmers
filed a motion with the court to reopen the
earlier case. This motion was denied in
January 2004. In April 2004, the farmers
filed a new complaint challenging FSA’s
recapture efforts. FSA opposed the com-
plaint, arguing that there was no final
agency action for the court to review since
FSA now intended to obtain a new ap-
praisal that would overcome the infirmi-
ties found by the NAD hearing officer. FSA
also stated that, although the farmers had
paid the underlying note in full, it did not
intend to release its deed of trust until the
recapture issue had been resolved.

On November 1, 2005, Judge Richard
Matsch of the District of Colorado issued
an order directing FSA to cancel and mark
as paid in full or otherwise satisfied the
farmers’ original note, written down note,
SAA, and deed of trust. Noting that the
farmers’ SAA had expired in March 1999,
and that the farmers had completely paid
off the underlying loan, with interest, in-
cluding interest accruing during the pend-
ing case, the court concluded that the
farmers were entitled to relief under the
APA for “agency action unlawfully with-
held or unreasonably delayed.” The court
castigated FSA for its “dithering response,”
concluding that “FSA has unreasonably
delayed making a determination of any
amount of appreciation in the value of the
[property] during the term of the SAA.”
The court also held that the farmers were
entitled to attorney fees because FSA’s
position following the August2001 remand
was not substantially justified.

Although the facts of this case are not
likely to be replicated for many farmers in

Continued on page 6
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Federal court strikes down Nebraska corporate farming law

By Roger A. McEowen and Neil E. Harl

In late 2005, the Federal District Court for
the District of Nebraska held, in Jones, et al.
v. Gale, et al.,* that the Nebraska Constitu-
tional provision restricting unauthorized
corporate involvement in certain types of
agricultural activities? is unconstitutional
on “dormant commerce clause” grounds
and on the basis that the provision vio-
lates the Americans with Disabilities Act
(ADA).® The Nebraska Attorney General
is appealing the ruling to the United States
Court of Appeals for the Eighth Circuit,
which has ruled twice on anti-corporate
farming restrictions in other states in re-
cent years.* The case represents the most
recent judicial pronouncement concern-
ing the ability of a particular state’s citi-
zenry to shape the future structure of
agriculture within that state.

Overview-anti-corporate farming
restrictions

Presently, nine states prohibit corpora-
tions from engaging in agriculture to vari-
ous degrees.® The restrictions grew out of
rising concern across the country that
several key sectors of the U.S. economy
were becoming controlled by a few large
firms and multi-state corporations.® While
the laws are not designed to slow down or
prevent structural change in agriculture,
they are designed to control the organiza-
tional form of farming operations based
on ownership arrangements. Until re-
cently, no appellate-level court at either
the state or federal levels had ever held a
state anti-corporate farming law uncon-
stitutional.”

Initiative 300

The Nebraska anti-corporate farming
law (I-300) was added to the state Consti-
tution in 1982 by voters through the initia-
tive and referendum process. The law
prohibits a corporation or syndicate from
acquiring or obtaining an interest in any
title to real estate used for farming or
ranching in Nebraska, or from engaging in
farming or ranching in the state. A syndi-
cate is defined as a limited partnership
other than a limited partnership in which
the partners are members of a family or
a trust created for the benefit of a member
of the family, related to one another within

Roger A. McEowen is Associate Professor of
Agricultural Law, lowa State University, Ames,
ITowa; member of KS and NE Bars and Honorary
Member of IA Bar.

Neil E. Harlis Charles F. Curtiss Distinguished
Professor in Agriculture and Emeritus Profes-
sor of Economics, Iowa State University, Ames,
IA; member of the 1A Bar.

the fourth degree of kindred (first cousins)
or their spouses, at least one of whom is a
person residing on or actively engaged in
the day-to-day labor and management of
the farm or ranch. Numerous exceptions
exist, but the major one is for family farm
or ranch corporations (defined as a major-
ity of the voting stock held by members of
the family) or a trust created for the ben-
efit of a member of the family. The major-
ity shareholders must be related to each
other within the fourth degree of kindred
(or be the spouse of a family member),
and at least one family member must
either reside on the farm or be actively
engaged in the day-to-day labor and man-
agement of the farm.?

Jones, et al. v. Gale, et al.®

The plaintiffs were engaged in agricul-
tural activities to a certain degree. They
all claimed that I-300 barred their pro-
posed activities and challenged the law on
the basis that it violated the “dormant
commerce clause,” the Privileges and Im-
munities Clause and the Equal Protection
Clause of the U.S. Constitution. Two of the
plaintiffs were disabled and claimed that
1-300 also violated the ADAY because of
the requirement that at least one family
member be “a person residing on or ac-
tively engaged in the day to day labor and
management of the farm or ranch.”

The “dormant commerce Clause”

The Commerce Clause of the U.S. Con-
stitution™ forbids discrimination against
commerce, which repeatedly has been
held to mean that state and localities may
not discriminate against the transactions
of out-of-state actors in interstate mar-
kets even when the Congress has not
legislated on the subject.”* The overriding
rationale of the commerce clause was to
create and foster the development of a
common market among the states and to
eradicate internal trade barriers. Thus, a
state may not enact rules or regulations
requiring out-of-state commerce to be
conducted according to the enacting
state’s terms.” So, states have the power
to regulate economic activity within their
borders, but cannot do so in a discrimina-
tory manner. If the state has been moti-
vated by a discriminatory purpose, the
state bears the burden to show that it is
pursuing a legitimate purpose that cannot
be achieved with a nondiscriminatory al-
ternative.” However, if the state regu-
lates without a discriminatory purpose
but with a legitimate purpose, the provi-
sion will be upheld unless the burden on
interstate commerce is clearly excessive
in relation to the benefits that the state
derives from the regulation.” In essence,
a state is free to regulate economic trans-
actions occurring within its borders in the
manner it deems appropriate as long as it

is done in a nondiscriminatory fashion, but
is not free to regulate economic conduct
occurring elsewhere.*

The court’s “dormant commerce clause”
analysis

The court held that I-300 was facially
discriminatory because it “was conceived
and born in protectionist fervor,” and that
the ballot title and language of I-300 clearly
indicated that Nebraskans would be given
“favored treatment” on the basis that it
would be more economically feasible for
those living in close proximity to Nebraska
farm and ranches to provide “day-to-day
physical labor and management.” As such,
the court continued down the path estab-
lished by the Eighth Circuit in two earlier
cases involving anti-corporate farming
laws from South Dakota and Iowa, where
the court did not examine the actual im-
pact on economic conduct by in-state and
out-of-state firms, instead relying on state-
ments of legislators and ballot titles to find
discrimination against interstate com-
merce.” But, the court appeared to go
even further when it stated, “When it is
apparent from the language of a ...state
constitutional amendment...that its effect
is to burden out-of state economic inter-
ests and benefit in-state economic inter-
ests, the party challenging it should not be
required to bear the burden of an eviden-
tiary hearing to prove the obvious” [em-
phasis added]. Unfortunately, the court
did not provide any explanation as to how
the text of I-300, by itself, can have a
discriminatory impact on interstate com-
merce. While the court was correct to
examine the text of I-300, the text clearly
applies to any corporation or syndicate
“organized under the laws of any state of
the United States.” The provision does not
provide preferential treatment for Ne-
braska firms as compared to out-of-state
firms. All firms wishing to engage in agri-
cultural activities in Nebraska are subject
to an identical set of rules, as far as I-300
is concerned. Consequently, an appropri-
ate question is whether 1-300 burdens
interstate commerce excessively in rela-
tion to the benefits that the state derives
from I-300." That is not likely to be the
case, particularly since I-300 does not
contain any prohibition against agricul-
tural contracting activities.”

The court also found a discriminatory
effect associated with the requirement
that a family member provide (as the
court referred to it) “day-to-day physical
labor and management.” The actual lan-
guage of I-300 requires that a family mem-
ber of a qualified entity be a “person
residing on or actively engaged in the day-
to-day labor and management of the farm
orranch...” The test is one of active engage-
ment and not, as the court put it, the provi-
sion of “day-to-day physical labor and
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management.” While the court relied on
Hall v. Progress Pig, Inc.,” for its reasoning,
that case involved the construction of the
terms “labor” and “management” and
did not directly address the question of the
meaning of “active engagement” in the
context of the provision of labor and man-
agement. There is authority for the notion
that “active engagement” requires much
less than actually rendering labor and
management on the premises. For ex-
ample, under USDA payment limitation
rules, one of the requirements that a farmer
(or otherwise eligible entity) must satisfy
to be eligible for federal farm program
payments is the active engagement test.”
As part of the active engagement test, the
individual (or entity) must make a signifi-
cant contribution of active personal labor
or active personal management (or a com-
bination thereof).? While hired services
do not count,® it is clear that active per-
sonal management need not be per-
formed on the farm to satisfy the test-a
person can contribute active personal
management while living in a distant
town.* Active engagement in labor activi-
ties can be achieved via contract. In any
event, under I-300, the mere fact that the
shareholder resides on the farm negates
the requirement that the shareholder be
actively engaged in the day to day labor
and management of the farm.

The ADA claim

The Court also found that I-300 was
invalid under the Constitution’s Su-
premacy Clause because it conflicted with
the ADA on the basis that two of the
plaintiffs were disabled and could not per-
form the daily physical labor that the court
believed I-300 required. The ADA pro-
vides that “no qualified individual with a
disability shall, by reason of such disabil-
ity, be excluded from participation in or be
denied the benefits of the services, pro-
grams, or activities of a public entity, or be
discriminated by any such entity.”? While
the court noted that “public entity” has
been construed broadly to apply to all
actions of state and local governments,
the court did not address the point that I-
300 did not involve the action of a govern-
mental body. Instead, I-300 was the result
of the initiative and referendum process
and was approved by Nebraska voters.”
No action or activity of government was
involved. The court also did not address
the applicability of the ADA to Nebraska
farming operations. The ADA only applies
to “employers” that have 15 or more
employees for each working day in each
of 20 or more calendar weeks in the cur-
rent or preceding calendar year.”

Conclusion
The court’s opinion appears to be seri-
ously flawed in several respects. How-

ever, it is questionable whether the opin-
ion will be reversed on appeal. Except for
its opinion in Hampton,® the Eighth Circuit
has not shown much willingness to ana-
lyze deeply the dormant commerce clause
issue. If the decision stands, it will have a
dampening effect on a state’s efforts to
ensure competitive markets for agricul-
tural products and a level playing field for
independent agricultural producers. In-
creased pressure could also be placed on
the Congress to address the anti-com-
petitive effects of concentrated agricul-
tural markets and vertically integrated
agricultural production supply chains.

Reprinted with permission from the
January 6, 2006 Agricultural Law Digest,
Volume 17, No. 1.

' No.8:04-CV645,2005 U.S. Dist. LEXIS 35361 (D.
Neb. Dec. 15, 2005).

2 The Nebraska provision is contained in Article XII,
Section 8 of the Nebraska Constitution.

3 The court did rule, however, that the Nebraska
provision did not violate the Privileges and Immunities
Clause or the Equal Protection Clause of the U.S.
Constitution.

4 See South Dakota Farm Bureau, Inc. et al. v.
Hazeltine, 340 F.3d 583 (8th Cir. 2003), cert. denied., 541
U.S. 1037 (2004); Smithfield Foods, Inc. v. Miller, 367
F.3d 1061 (8th Cir.2004), vac’'g.and rem’g., 241F. Supp.
2d 978 (S.D. lowa 2003).

5 The states are lowa (lowa Code § 9H.1 et seq.);
Kansas (Kan. Stat. Ann. § 17-5901 et seq.); Minnesota
(Minn. Stat. Ann. § 500.24 et seq.); Missouri (Mo. Ann.
Stat. § 350.15); Nebraska (Neb. Const. Art. XII, § 8(1));
North Dakota (N.D. Cent. Code § 10-06.1-02); Oklahoma
(Okla. Const. Ar. XXIl, 2); South Dakota (S.D. Codified
Laws § 47-9A-3); and Wisconsin (Wis. Stat. Ann. §
182.001).

8 These concerns resulted in passage ofthe Sherman
Act in 1890, the Clayton Act in 1914, the Packers and
Stockyards Actin 1921 and the Robinson-Patman Actin
1936. The basic idea of federal intervention in the
marketplace was to maintain competition and protect
small,independentbusinesses against unfair competition
from vertically integrated, multi-location chain stores.

7 See, e.g., Asbury Hospital v. Cass County, 326 U.S.
207 (1945), affg, 16 N.W.2d 523 (N.D. 1944) (upholding
North Dakota provision againstalleged violations of equal
protection, due process, privileges and immunities, and
contract clauses of Constitution); State ex rel. Webster
v. Lehndorff Geneva, Inc., 744 S.W.2d 801 (Mo. 1988)
(upholding Missouri provision against equal protection
and due process challenge); Omaha National Bank v.
Spire, 223 Neb. 209, 389 N.W.2d 269 (1986) (upholding
Nebraska Constitutional provision against equal protec-
tionchallenge)

8 A stockholder can be a corporation or partnership if
all of the stockholders or partners are related within the
fourth degree of kindred to the majority of stockholders in
the family farm corporation.

® No. 8:04-CV645, 2005 U.S. Dist. LEXIS 35361 (D.
Neb. Dec. 15, 2005).

1042 U.S.C. §§ 12101 et seq.

" Article I, § 8, Clause 3.

12 See, .., Dean Milk Co. v. Madison, 340 U.S. 349
(1951) (holding as unconstitutional city ordinance prohib-
iting sale of milk in city unless bottled at approved plant

within five miles of city); Hunt v. Washington State Apple
Advertising Commission, 432 U.S. 333 (1977) (state
statute requiring all closed containers of apples sold or
shipped into state to bear “no grade other than applicable
U.S. grade or standard” held unconstitutional discrimina-
tion against commerce).

3 See, e.g., American Meat Institute, et al. v. Barnett,
64 F. Supp. 2d 906 (D. S.D. 1999) (South Dakota price
discrimination statute declared unconstitutional because
it applied to livestock slaughtered in South Dakota
regardless of where livestock purchased).

" See, e.g., Hughes v. Oklahoma, 441 U.S. 322
(1979). But, the plaintiffbears the initial burden of proving
discriminatory purpose. /d.

'5 See, e.g., Pike v. Bruce Church, Inc., 397 U.S. 137
(1970)(state law prohibiting interstate shipment of canta-
loupes not packed in compact arrangements in closed
containers, even though furthering legitimate state inter-
est, held unconstitutional due to substantial burden on
interstate commerce).

16 See, e.g., Baldwin v. G.A.F. Seeling, Inc., 294 U.S.
511 (1935) (court struck down statute requiring milk
purchased out-of-state to notbe sold in New York unless
out-of-state producers had received New York minimum
price); but see Nebbia v. New York, 291 U.S. 502 (1934)
(courtupheld New York law setting minimum prices paid
to milk producers, as applied to purchases by New York
retailers from New York producers).

" South Dakota Farm Bureau, Inc. et al. v. Hazeltine,
340F.3d 583 (8th Cir. 2003), cert. denied.,541U.S. 1037
(2004); Smithfield Foods, Inc. v. Miller, 367 F.3d 1061
(8th Cir. 2004), vac’g. and rem’g., 241 F. Supp. 2d 978
(S.D. lowa 2003).

'8 In Hampton Feedlot, et al. v. Nixon, 249 F.3d 814
(8th Cir. 2001), the court upheld against a dormant
commerce clause challenge provisions of the Missouri
Livestock Marketing Law which barred livestock pack-
ers purchasing livestock in Missouri from discriminating
against producers in purchasing livestock except for
reasons of quality, transportation costs or special delivery
times. The court noted that the Missouri statute only
regulated livestock sold in Missouri and was indifferent
to livestock sales occurring outside Missouri and had no
chilling effect on interstate commerce because packers
could easily purchase livestock other than in Missouri to
avoid the Missouri provision. In addition, the court
specifically opined that the Missouri legislature had the
authority to determine the course of its farming economy
andthatthelegislation was a constitutional means of doing
S0.

9 The court mistakenly stated that1-300 barred one of
the plaintiffs from entering into contracts with out-of state
firms for the raising and feeding of livestock. Thatwould
only be the case if, under a particular contract's terms, an
otherwise disqualified organization either obtains an
interest in Nebraska real estate used for farming or is
deemed to be engaged in farming in Nebraska. Unfortu-
nately, the courtdid not provide that necessary analysis.

2 259 Neb 407, 610 N.W.2d 420 (2000). The
Nebraska Supreme Court held that I-300 required the
shareholder to render physical labor and participate
directly in management of the operation.

#7US.C. § 1308-1(b).

27 U.8.C. § 1308-1(b)(2)(A)(i).

%7 C.F.R. §1400.3.

% Also, USDA regulations define “active personal
management”toinclude the marketing and promotion of
agricultural commodities produced by the farming opera-
tion.” 7 C.F.R. § 1400.3. That seems to indicate that
“active personal management” can be found to be present

Cont. on p. 6
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Ag law bibliography/Cont. from page 3
Article Nine (Security Interests)
Meyer, Current Article 9 Issues and Agri-
cultural Credit, 10 Drake J. Agric. L. 105-172
(2005).

Waterrights: agriculturally related

Aiken, The Western Common Law of Tribu-
tary Groundwater: Implications for Nebraska,
83 Neb. L. Rev. 541-595 (2005).

MacDonnell, Out-Of-Priority Water Use:
Adding Flexibility to the Water Appropriation
System, 83 Neb. L. Rev. 485-540 (2005).

Note, From Toilet to Tap: The Growing Use
of Reclaimed Water and The Legal System’s
Response, 47 Ariz. L. Rev. 773-804 (2005).

If you desire a copy of any article or further
information, please contact the Law School
Library nearest your office. The National AgLaw
Center website < http://
www.nationalaglawcenter.org > http://
www.aglaw-assn.orghas a very extensive Ag-
ricultural Law Bibliography. If you are looking
for agricultural law articles, please consult this
bibliographic resource on the National AgLaw
Center website.

—Drew L. Kershen, Professor of Law,
The University of Oklahoma, Norman, OK

Iowa enters into consent decree with Cargill on
packer ownership and grower rights

Iowa Attorney General Tom Miller an-
nounced on January 19 that the state had
entered into a consent decree with Cargill
that suspends the state’s ability to enforce
the state’s ban on packer’s ownership of
livestockl in return for Cargill’s promise
to provide contract growers a number of
rights.2 The decree runs for ten years.
The Cargill decree is very similar to a
decree entered into by the state with
Smithfield Foods announced on Septem-
ber 16, 2005. The Smithfield decree was
the result of Smithfield’s challenge to
Iowa’s law that argued the law violated
the dormant commerce clause of the U.S.
Constitution. The Cargill decree effec-
tively circumvents both a possible similar
challenge by Cargill and the State’s ability
to enforce the law against Cargill.
Beyond delineating producers’ state
statutory right, such as the right to use
contract grower’s liens3 and the right to
review production contracts,4 the agree-
ment also prohibits Cargill from retaliat-
ing or discriminating against growers who
want to join an association, and waives
Cargill’s ability to argue federal preemp-
tion in a suit arising from the Consent
Decree. Cargill is also required to bargain
in good faith with any such association.
The consent decree requires that Cargill

provide growers the statistical informa-
tion on which payments are based and
allow growers to observe the weighing of
the animals. As to capital investments,
the agreement precludes Cargill from
requiring added investment during the
term of the contract, with special provi-
sions for capital investments required by
law or that cannot be financed by the
grower.

The decree provides both a private right
of action and state enforcement. The
private right of action provides growers
the ability to obtain damages related to
the breach of the consent decree as well
as attorney’s fees. The law of the state of
Iowa applies to any disputes arising form
a production contract and venue shall be
in the county where the grower resides or
in the U.S. District Court in Iowa.

—Doug O’Brien, National Agricultural

Law Center, Drake Agricultural Law Center

! Jowa Code § 201B.201.

2The Attorney General’s press release
and a link to the actual consent decree can
be found at http://
www.iowaattorneygeneral.org/
latest_news/releases/jan_2006/
cargill.html.

3Jowa Code Chs. 579A and 579B.

*Towa Code § 202.3.

Chapter 7/Cont. from page 1

settled. In re Burgess, 403 F.3d 323 (5" Cir.
2005); In re Westmoreland, 403 F.3d 324 (5%
Cir. 2005).

The full Fifth Circuit, delayed by hurri-
canes and in obvious conflict, finally is-
sued its opinion on January 27, 2006. The
majority held that the debtor did not ob-
tain a legal interest in the disaster-relief
payment until Congress passed the relief
statute in 2003. Echoing the Burgess panel
decision, the court stated that “[a]t the
commencement of his bankruptcy case,
Burgess had only a mere hope that the
legislation would be enacted. A hope will
not suffice under [section] 541.”. Burgess,
— F.3d ——, 2006 WL 205043 at * 14.

Alengthy dissenting opinion follows the
majority opinion. Chief Judge Edith Jones
was joined by six of her colleagues in
opposition to the majority. The dissent
argued for a ruling that would de-empha-
size the “temporal limitation” placed on
the definition of property of the estate
under § 541(a)(1) and argued alternatively
that the payments should be character-

ized as proceeds of crops under § 541(a)(6).
The dissent did not address the require-
ment that the proceeds be “of or from
property of the estate,” a problem under
the facts of the case, as there were no
crops included in the estate.

The same issue is under consideration
by the Eleventh Circuit court in the case of
Bracewell, v. Kelley, (In re Bracewell), 322 B.R.
698 (M.D. Ga 2005), appeal docketed, No.
05-11951 (11* Cir. Apr. 8, 2005).

—Susan A. Schneider, Associate Professor
and Director, Graduate Program in Agricul-
tural Law, University of Arkansas School of

Law

For a discussion of the arguments raised
before the court in Burgess, as well as an overall
analysis of related issues, see Susan A. Schneider,
Who Gets the Check: Determining When
Federal Farm Program Payments are Property
of the Bankruptcy Estate, 84 Neb. L.Rev. 469
(2005).

SAA/Cont. from page 2
dispute with FSA over SAA recapture
amounts, the holding could be read to
have broader application for farmers deal-
ing with FSA action that is “unreasonably
delayed.”

—Karen Krub, FLAG

Nebraska/Cont. from page 5

through a crop marketing agreementwith another farming
operation. See Mages v. Johanns, No. 03-1400, 2005
U.S. App. LEXIS 28735 (8th Cir. Dec. 27, 2005) (issue
mentioned butnotinissue; reserved for possibility of being
raised on remand).

%42U.8.C.§12132. Underthe statute, “public entity”
is defined toinclude “any State orlocal government; [and]
any department, agency, special purpose district, or other
instrumentality of a State or States or local government.”
42 U.S.C. § 12131(1)(A)-(B).

% The court simply referenced an earlier opinion of a
differentfederal courton the same issue forthe proposition
that|-300 violated ADA. See South Dakota Farm Bureau
v. Hazeltine, 202 F. Supp. 2d 1020 (2002)(ADA claim
involving an amendment to the South Dakota anti-
corporate farming law).

742 U.S.C. § 12111(5)(A)

% 249 F.3d 814 (8th Cir. 2001).
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Federal Register summary from November 12, 2005 to January 13, 2006

AGRICULTURAL ECONOMICS. The
Economic Research Service has issued its
2005 report on the economic outlook for
agriculture. The report provides historical
estimates and forecasts of farm sector
financial information that allow readers to
gauge the financial health of the nation’s
farmers and ranchers. The report is avail-
able on the web at http://
www.ers.usda.gov/publications/so/
view.asp?f=economics/ais-bb/ Agricul-
tural Income and Finance Outlook, AIS-83,
Nov. 2005.

COTTON. The CCC has adopted as
final regulations changing the Extra Long
Staple cotton price used to calculate the
payment rate from the “average domes-
tic spot price quotation for base quality
U.S. Pima cotton” to the “American Pima
c.i.f. Northern Europe” price. 70 Fed. Reg.
67342 (Nov. 7, 2005).

CROP INSURANCE. The FCIC has is-
sued interim regulations allowing for crop
insurance in areas where insurance for a
particular crop is not offered, usually be-
cause the crop is not commonly grown in
the area. Under previous law, the FCIC
would provide insurance only after re-
ceiving data of a history of production of
the crop to be insured. Under Section 780
of the Agriculture, Rural Development,
Food and Drug Administration, and Re-
lated Agencies Appropriations Act of 2006,
crop insurance may be offered after re-
ceiving data of the crop to be insured or a
similar crop. Theinterim regulationsimple-
ment this change. 70 Fed. Reg. 71749 (Nov.
30, 2005).

FARM CREDIT ADMINISTRATION.
The FCA has issued proposed regulations
that allow a Farm Credit System (FCS)
bank or association to terminate its FCS
charter and become a financial institution
under another federal or state chartering
authority. The proposed regulations up-
date the existing regulations by separat-
ing the FCA review of stockholder disclo-
sure information from the review of the
termination itself and by strengthening
the role of an institution’s directors in the
termination process. 71 Fed. Reg. 1704
(Jan. 11, 2006).

FARM LABOR. The National Agricul-
tural Statistics Service has issued farm
employment figures as of October 9-15,
2005. There were 1,129,000 hired workers
on the nation’s farms and ranches the
week of October 9-15, 2005, down 4 percent
from a year ago. Of these hired workers,
840,000 workers were hired directly by
farm operators. Agricultural service em-
ployees on farms and ranches made up
the remaining 289,000 workers. All NASS
reports are available free of charge on the
internet. For access, go to the NASS Home
Page at: http:/www.usda.gov/nass/. Sp Sy

8 (11-05).

FRUITS AND VEGETABLES. The AMS
has issued proposed regulations which
amend the fruits and vegetables regula-
tions to list a number of fruits and veg-
etables from certain parts of the world as
eligible, under specified conditions, for
importation into the United States. Some
of the fruits and vegetables are already
eligible for importation under permit, but
are not specifically listed in the regula-
tions. All of the fruits and vegetables, as a
condition of entry, would be inspected and
subject to treatment at the port of first
arrival as may be required by an inspec-
tor. 70 Fed. Reg. 75967 (Dec. 22, 2005).

KARNAL BUNT. The APHIS has issued
interim regulations adding areas in
Maricopa and Pinal counties in Arizona to
the list of regulated areas. 70 Fed. Reg.
73553 (Dec. 13, 2005).

MEAT AND POULTRY. The FSIS has
issued interim final regulations which
continue to provide that individual meat
and poultry products bearing the claim
“healthy” (or any other derivative of the
term “health”) must contain no more than
480 milligrams (mg) of sodium; and that
meal-type products bearing the claim
“healthy” (or any other derivative of the
term “health”) must contain no more than
600 mg of sodium. FSIS is deferring indefi-
nitely, until further notice, implementa-
tion of the requirements that individual
meat and poultry products bearing the
claim “healthy” (or any other derivative
of the term “health”) contain no more than
360 milligrams (mg) of sodium and that
meal-type products bearing the claim
“healthy” (or any other derivative of the
term “health”) contain no more than 480
mg of sodium.71 Fed. Reg. 1683 (Jan. 11,
2006).

MUSHROOMS. The AMS has an-
nounced that it plans a review of the Mush-
room Promotion, Research, and Con-
sumer Information Order to determine
whether the Order should be continued
without change, amended, or rescinded
(consistent with the objectives of the Mush-
room Promotion, Research, and Con-
sumer Information Act of 1990) to mini-
mize the impacts on small entities. AMS
will consider the continued need for the
Order; the nature of complaints or com-
ments received from the public concern-
ing the Order; the complexity of the Order;
the extent to which the Order overlaps,
duplicates, or conflicts with other federal
rules, and, to the extent feasible, with state
and local regulations; and the length of
time since the Order has been evaluated
or the degree to which technology, eco-
nomic conditions, or other factors have
changed in the area affected by the Order.
70 Fed. Reg. 73945 (Dec. 14, 2005).

POTATOES. The AMS has announced
that it plans a review of the Potato Re-
search and Promotion Plan to determine
whether it should be continued without
change, amended, or rescinded (consis-
tent with the objectives of the Potato Re-
search and Promotion Act of 1971) to mini-
mize the impacts on small entities. 70 Fed.
Reg. 73945 (Dec. 14, 2005).

TOBACCO. Under 7 CFR part 1463,
CCC must determine the market share of
a tobacco product manufacturer or to-
bacco product importer as a percentage
of six statutorily specified sectors of the
tobacco trade. The CCC has determined
that the manner in which it calculates this
percentage is subject to more than one
interpretation and has determined that
changes to the calculation should be made
beginning with assessments collected af-
ter January 1, 2006. However, this change
will not apply to invoices issued February
1, 2006. These invoices will reflect correc-
tions and other necessary adjustments
associated with fiscal year 2005. 70 Fed.
Reg. 72979 (Dec. 8, 2005).

TRANSPORTATION. The CCC has
issued a notice to all interested parties
regarding additional actions pursuant to
the September 20, 2005 announcement to
ease transportation issues exacerbated
by Hurricane Katrina. The CCC is seeking
proposals from interested parties for un-
loading barges of agricultural commodi-
ties located in the New Orleans area to
make them available to transport 2005-
crop agricultural commodities. Proposals
should be submitted November 14, 2005 to
be assured of consideration. 70 Fed. Reg.
67410 (Nov. 7, 2005).

TUBERCULOSIS. The APHIS has is-
sued proposed regulations regarding tu-
berculosis in captive cervids that extend,
from 2 years to 3, the term for which
accredited herd status is valid and in-
crease by 12 months the interval for con-
ducting the reaccreditation test required
to maintain the accredited tuberculosis-
free status of cervid herds. The proposed
regulations also reduce, from three tests
to two, the number of consecutive nega-
tive official tuberculosis tests required of
all eligible captive cervids in a herd before
a herd can be eligible for recognition as an
accredited herd. The proposed regula-
tions also remove references to the blood
tuberculosis test for captive cervids, as
that test is no longer used in the tubercu-
losis eradication program for captive
cervids. 71 Fed. Reg. 1985 (Jan. 12, 2005).

—Robert P. Achenbach, Jr., AALA
Executive Director
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AMERICAN AGRIC ULTURAL

EW ASSOCIATI ON NEWS

MEMBERSHIP RENEWALS. All current members should have received their membership renewals by now. If you
have not yet sent in your 2006 dues, please do so now to prevent interruption of member services, such as next month’s
Update and inclusion in the 2006 printed membership directory.

2006 MEMBERSHIP RECRUITMENT PROGRAM. As an extra incentive this year, we are offering new members a sign-
up premium of a free copy of the 2005 conference handbook on CD. Recruiting members gives you the chance to win
a free registration to the 2006 annual conference in Savannah, GA. In 2005, all recruiters received at least a $25 gift
certificate from Amazon.com so everyone wins. The CD also contains the archives of the Update from 1999-2005.

UPDATE BY E-MAIL. Many thanks to all the members who switched to the e-mail version of the Update. This has saved
and will continue to save the association a considerable amount of expense by reducing our printing and portage costs.
If you would like to see a sample PDF file of the e-mail Update, please send me an e-mail at RobertA@aglaw-assn.org
and I will send a sample file.

CONFERENCE HANDBOOK ON CD. Again this year, we are offering CD-ROMs of the printed materials from the 2005
conference. The CDs also contain the archives of the Update from 1999-2005. Just send me an e-mail and I will send one
to you with an invoice for $45.00.

2006 CONFERENCE. President-elect Steve Halbrook is deep into the planning an excellent program for the 2006 Annual
Agricultural Law Symposium at the Hyatt Regency on the Savannah riverfront in Savannah, Georgia, October 13-14,
2006. Mark your calendars and plan a trip to “America’s First City.” Brochures will be printed and mailed as soon as the
program plans are complete.

Robert P. Achenbach, Jr, AALA Executive Director, P.O. Box 2023, Eugene,OR 97402; Ph 541-485-1090; Fax 541-302-1958
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