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In Arthur Harvey v. Ann Veneman, 396 F.3d 28 (1st Cir. 2005), the United States Court of
Appeals for the First Circuit addressed possible conflicts between the National
Organic Program Final Rule, 7 C.F.R. Part 205, which became effective on October 21,
2002, and the Organic Foods Production Act (OFPA) of 1990, 7 U.S.C. §§ 6501-6522. See
id. Specifically, there were eight claims of inconsistency raised by Arthur Harvey, a
producer and handler of organic crops, an inspector employed by USDA-accredited
certifiers, and a consumer of organic products. See id. The overall question posed by
Harvey was whether the OFPA fulfilled its purpose in light of the final rule. See id. The
First Circuit explained that the three purposes of the OFPA were to: (1) establish
national standards for the marketing of organically produced products, (2) ensure
consumers that organically produced products meet a consistent standard, and (3)
facilitate the interstate commerce of organic products. See id.
Harvey argued that § 205.606 of the final rule allowed the introduction of any
nonorganic ingredient into processed products whenever an individual certifier
determined that the ingredient was not commercially available in organic form. See
id. at 35. Part of the language of § 205.606 provides that “[a]ny nonorganically produced
agricultural product may be used in accordance with the restrictions specified in this
section and when the product is not commercially available in organic form.” Id.
Harvey argued that this language violated the Act by not requiring all specific
exemptions to the Act’s ban on nonorganic substances to be listed on the National List
after notice and comment rulemaking. See id. In essence, Harvey argued that an
individual certifier could make the decision that a particular product was not available
in organic form and thus allow use of the product without first going through notice and
comment rulemaking and having the product placed on the National List. See id.
The USDA argued that Harvey’s interpretation of § 205.606 was incorrect. See id.
USDA argued that the specific language referred to by Harvey did not create a blanket
exception, but instead further defined the limitations of any addition to the National
List. See id. The court agreed with USDA but remanded back to the district court for a
declaratory judgment that this particular section does not establish a blanket exemption to the National List requirements. See id. at 36. The court recognized that Harvey’s
interpretation, though contrary to OFPA’s requirements, was a plausible interpretaCont. on page 2

Guidance on new domestic production deduction
The driving force behind the bill that ultimately became the American Jobs Creation
Act of 20041 was pressure from the World Trade Organization to repeal the ExtraTerritorial Income Exclusion Act of 2000.2 That Act had been branded as “inconsistent
with international trade agreements” by WTO in early 2002.3 The resultant legislation
contained far more than repeal of the 2000 Act, which the legislation accomplished,4
and included a successor to the repealed legislation which has virtually nothing to do
with international trade.5 That provision, a deduction for “domestic production
activities,” is available to taxpayers with gross receipts derived from property which
was “manufactured, produced, grown, or extracted” in the United States.6
In mid-January 2005, the Internal Revenue Service issued interim guidance on key
provisions of the domestic production deduction and announced that IRS and the
Treasury Department are developing regulations regarding the deduction.7 The
provision is first effective for tax years beginning after December 31, 2004.8 The interim
guidance provides some assistance in planning for the deduction, first claimable on
2005 returns, but leaves several major concerns unresolved.
The deduction starts out at three percent (for 2005 and 2006), rises to six percent for
Cont. on page 2
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tion of the language and would therefore
not simply affirm the district court’s ruling
without additional clarification on the
manner of interpretation. See id.
Harvey argued that the OFPA implicitly
prohibited the certification of organic ingredients or the use of non-USDA seals on
products containing between 70 and 94%
organic
ingredients
because
§
6505(a)(1)(B) of the Act forbids labeling
that “implies, directly or indirectly, that [a]
product is produced and handled using
organic methods’ when it was not produced or handled in such a way.” Id.
The court explained that Harvey’s argument relied on two premises: (1) that the
Act allows for only USDA certification
which cannot be decoupled from private
certification, and (2) that the Act does not
contemplate certification of ingredients.
See id. The court explained, however, that
the premises were not supported by the
Act. See id. Namely, the court explained
that the Act did not mention private certification and, therefore, could not address
the coupled or uncoupled nature of private and USDA certification. See id. The
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court also explained that the Act was silent
as to the certification of ingredients as
organic. See id.
The court stated that the regulations
were reasonable in light of the overall
scheme of OFPA. See id. The court explained that the information sought by the
rule would allow the Secretary to “identify
and track certifiers on a product-by-product basis, create consumer confidence
that the specified ingredients are indeed
organic, and provide the name of the
certifier, which may be useful to some
consumers.” Id. at 7.
Harvey next argued that two sections of
the rule directly contravened the language
of the Act that provides that handling
operations “shall not, with respect to any
agricultural product covered by this title...
add any synthetic ingredient during the
processing or any postharvest handling
of this product.” Id. at 38. The court agreed
with Harvey and rejected USDA’s argument that § 6517 of the Act allowed the
listing of synthetics for use in the handling
of products labeled organic. See id. Further attempts by USDA to argue that §
6517 of the Act was ambiguous, thus allowing the Secretary to “draft a reasonable
reconciliation,” were rebuffed by the court,
which noted that the Act was not ambiguous. Id.
Harvey argued that § 205.101(b)(1) of
the final rule that excluded handling operations that sold products pre-packaged
that would not undergo any further processing violated the requirements of certification and other OFPA requirements.
See id. at 40. However, the court noted that
the purpose of § 6510 of the Act was to
prevent contamination or exposure to
contamination by products. See id. Because of the pre-packaged form of the

products in question, and their status of
remaining packaged, the court held that
the certification requirement for those
handlers was irrelevant. See id.
Harvey challenged § 205.501(a)(11)(IV)
of the rule, which prohibits certifying
agents from “giving advice or providing
consultancy services, to certification applicants or certified operations, for overcoming identified barriers to certification.”
Id. at 41. Harvey argued that the rule
section expanded the Act’s prohibition on
such activity for remuneration, being silent concerning such activities where there
was no remuneration. See id. Further,
Harvey argued that to prohibit such consultation was a violation of the First
Amendment to the U.S. Constitution’s free
speech protections. See id.
The court noted, however, that what the
Act sought to avoid were conflicts of interest between certifiers and those that were
being certified. See id. The court noted that
the situation where a certifier gives advice to an entity being certified that turns
out to be erroneous is then in the position
to either report the violation to USDA or
retract the advice. See id. This, the court
explained, was the type of conflict the Act
sought to avoid. See id. The court agreed
with USDA’s interpretation. See id.
Harvey challenged the rule addressing
the conversion of dairy cows to organic
production. See id. at 43. The Act provides
that cows whose milk products will be sold
labeled as organic must be raised in accordance with the Act for a period of 12
months prior to the sale of such milk or
milk products. See id. The rule, however,
allows for less stringent requirements
during a conversion from traditional to
organic production. See id. Specifically,
the rule allows a producer to feed the dairy
Continued on page 7
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2007–2009) and plateaus at nine percent
after 2009 of the lesser of (1) the “qualified
production activities income” of the taxable year, or (2) the taxpayer’s taxable
income for the year.9 The taxable income
limitation excludes taxpayers with current year net operating losses or NOL
carryovers that eliminate current year
taxable income.10 For an individual, adjusted gross income is substituted for taxable income.11 The deduction cannot exceed 50 percent of the W-2 wages of the
employer for the taxable year.12 The term
W-2 wages includes amounts required to
be included on statements under I.R.C. §
6051(a)(3), (8). That includes wages as defined in I.R.C. § 3401(a) (which does not
include any remuneration, other than
cash, for agricultural labor), and elective
deferrals.
The term “qualified production activities income” equals the taxpayer’s “do-
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mestic production gross receipts” over
the sum of the cost of goods sold, other
expenses allocable to such receipts and a
ratable portion of other expenses and
losses not directly allocable to such receipts.13 A key part of the provision is the
definition of “domestic production gross
receipts” which includes gross receipts
derived from any lease, rental, license,
sale, exchange or other disposition of
qualifying production property which was
“manufactured, produced, grown, or extracted” by the taxpayer in whole or significant part within the United States.14
The provision makes specific reference to
several areas of economic activity in addition including the generation of electricity, construction performed and engineering or architectural services performed in
the United States.15
The deduction is allowed for alternative
Continued on page 7

Agricultural law bibliography—4th quarter 2004
Animals —animal rights
Duckler, On Redefining the Boundaries of
Animal Ownership: Burdens and Benefits
of Evidencing Animals’ Personalities, 10
Animal L. 63-86 2004.
Biotechnology
Federoff & Brown, Mendel in the Kitchen:
A Scientist’s View of Genetically Modified
Foods (National Academy of Sciences
Joseph Henry Press) 2004.
Note, The Debate Over Genetically
Modified Crops in the United States:
Reassessment of Notions of Harm,
Difference, and Choice, 54 Case W. Res. L.
Rev. 889-916 2004.
Stewart, Genetically Modified Planet:
Environmental Impacts of Genetically
Engineered Plants (Oxford Univ. Press)
2004.
Symposium: National and Global
Implications of Genetically-Modified
Organisms: Law, Ethics & Science, 34
Cumberland L. Rev. 415-464 2003.
Bowles, Andhra, Pradesh, India,
as a Case Study in Perspectives on GMO’s,
415-426.
Brussel, Engineering a Solution
to Market Failure: A Disclosure Regime
for Genetically Modified Organisms, 427435.
Prakash & Conko, Relevance of
Genetically Modified Crops to Developing
Countries, 437-444.
Echols, The WTO Biotechnology
Dispute, 445-464.
Corporate farming (restrictions on
corporate farming/family farm
preservation)
Special Issue: Amendment E Litigation
and Issues Related to the Regulation of
“Corporate Farming” by the States: South
Dakota Farm Bureau v. Hazeltine, 49 S.D.
L. Rev. 599-886 2004.
Crissman, Foreword, 599-606.
Canney & Davidson, Intervenor –
Appellants’ Opening Brief, 607-622.
Barnett, Best & Giedd, Appellants’
Opening Brief, 622-645.
Stenberg, Brief of the State of
Nebraska as Amicus Curiae, 646-660.
Broom, Brief of Amicus Curiae
Holstein et al, 661-673.
Fulton & Gerdes, Brief of Appellees
Montana-Dakota Utilities et al, 674-684.
Tonner, Brief of Appellees and
Cross-Appellants Hilben, 685-700.
Gregerson & Day, Brief of
Appellees and Cross-Appellants South
Dakota Farm Bureau et al, 701-718.
Barnett, Best & Giedd, Reply Brief
of Appellants, 719-742.
Rademacher et al, Brief of Amicus
Curiae American Farm Bureau Federation,

743-758.
Gregerson & Day, Reply Brief of
Appelleee and Cross-Appellants South
Dakota Farm Bureau et al, 759-768.
Stokes & Moeller, Brief of Amicus
Curiae National Farmers Union et al, 769776.
Canney, Amendment E: A
Personal Perspective on Defending its
Constitutionality, 777-780.
Fulton, Amendment E: The
Constitutional Dimensions of Unintended
Consequences, 781-786.
Redlin & Redlin, Amendment E,
Rural Communities and the Family Farm,
787-794.
Stokes & Brekken, The Eighth
Circuit Grants Corporate Interests a New
Weapon Against State Regulation in South
Dakota Farm Bureau v. Hazeltine, 795803.
Note, The Past, Present and
Future of Anti-Corporate Farming Laws
in
South
Dakota:
Purposeful
Discrimination
or
Permissive
Protectionism?, 804-823.
Student Article, The Economic
Liberty Rationale in the Dormant
Commerce Clause, 824-843.
Student Article, Discrimination
in the Dormant Commerce Clause, 844866.
Energy issues
Note, The Answer, My Friend, Is in the Wind
Rights Contract Act: Proposed Legislation
Governing Wind Rights Contracts, 89 Iowa
L. Rev. 1775-1800 2004.
Farm labor
Aliens
Baker, Agricultural Guestworker Programs
in the United States, 10 Tex. Hispanic J. L.
& Pol’y, 79-114 2004.
Food and Drug law
Comment, A Castle in the Sky: The Illusory
Promise of Labeling Genetically Modified
Food in Europe, 23 Pa. St. Int’l L. Rev. 173201 2004.
Gilhooley, Reexamining the Labeling for
Biotechnology in Foods: The Species
Connection, 82 Neb. L. Rev. 1088-1125 2004.
Note, The New Codex Alimentarius
Commission Standard for Food Created
with Modern Biotechnology: Implications
for the EC GMO Framework’s Compliance
with the SPS Agreement, 25 Mich. N J. Int’l
L. 813-843 2004.
Note, WTO and GMOs: Analyzing the
European
Community’s
Recent
Regulations Covering the Labeling of
Genetically Modified Organisms, 25 Mich.
J. Int’l L. 771-811 2004.

Hunger & food issues
Zhang, Food Security: Food Trade Regime
and Food Aid Regime, 7 J. Int’l Econ. L. 565584 2004.
Hunting, recreation & wildlife
Decker, Don’t Forget to Wear Your Hunter
Orange (or Flack Jacket): A Critique on
the Lack of Criminal Prosecution of
Hunting “Accidents,” 56 S.C. L. Rev. 1351__ 2004.
International trade
Comment, Genetically Modified Organisms
and the Precautionary Principle: How the
GMO Dispute Before the World Trade
Organization Could Decide the Fate of
International GMO Regulation, 22 Temp.
Envtl. L. & Tech. J. 171-193 2004.
Note, Coffee, Mexico’s Other Bean: An
Examination of the Globalization of the
Coffee Industry, its Impact on Mexican
Villages, and the Possibility of Surviving
the Grind, 3 Wash. U. Global Stud. L. Rev.
887-907 2004.
Land reform
Rose, Women’s Land Access in PostConflict Rwanda: Bridging the Gap
Between Customary Land Law and Pending
Land Legislation, 13 Tex. J. Women & L.
197-250 2004.
Livestock and Packers & Stockyards
Abramson, Mad Cow Disease: An
Approach to its Containment, 7 J. Health
Care L. & Pol’y 316-362 2004.
Patents, trademarks & trade secrets
Comment, Schmeiser v. Monsanto: A Case
Comment, 42 Alberta L. Rev. 553-559 2004.
Ong (ed.), Intellectual Property and
Biological Resources (Marshall Cavendish
Academic) 2004.
Pires de Carvalho, The Problem of Gene
Patents, 3 Wash. U. Global Stud.L. Rev.
701-753 2004.
Willnegger, Conference Report on the
WIPO-UPOV Symposium on Intellectual
Property Rights in Plant Technology, 35
Int’l Rev. Intell. Prop. & Competition L. 543550 2004.
Pesticides, herbicides, insecticides,
fungicides, fertilizers
Busch & Mincarelli, Mad Science and Mad
Cows: The Case for EPA Regulation of
Prionicidal Substances, 34 Envtl. L. Rep.
News & Analysis 10897-10911 2004.
Surveys
Molina, The Last Ten Years of Mexican
Agriculture, 12 U. S.—Mex. L. J. 77-81 2004.
Cont. on p. 6

FEBRUARY 2005 AGRICULTURAL LAW UPDATE 3

CAFO water regulations invalidated
By Barclay Rogers
The U.S. Second Circuit Court of Appeals
has invalidated significant parts of the
federal regulations governing water pollution from “concentrated animal feeding
operations” (“CAFOs”). In Waterkeeper v.
EPA, ___ F.3d ___, 2005 WL 453139 (2nd Cir.
February 28, 2005), the Second Circuit held
that the CAFO regulations violated the
Clean Water Act because they failed to
incorporate restrictions on the land application of waste into permit requirements,
did not include sufficient controls to meet
water quality standards, and unlawfully
presumed that certain large operations
were required to obtain permits. The appellate court also upheld significant parts
of the regulatory scheme.
Background: CAFO water regulations
The Clean Water Act identifies “concentrated animal feeding operations” as
a “point source” of pollution and thus
requires application of controls to curb
pollution from these operations. See 33
U.S.C. § 1362(14) (defining “point source”
as “any discernible, confined and discrete
conveyance, including but not limited to
any…concentrated animal feeding
operation…from which pollutants are or
may be discharged.”) As point sources,
CAFOs must obtain discharge permits
under the National Pollutant Discharge
Elimination System (NPDES) that include
mandatory pollution controls. See 33 U.S.C.
§ 1342 (authorizing discharges from point
sources pursuant to permits that include,
among other things, effluent limitations
based upon specified pollution control
technologies and water quality limitations.)
Any discharge from a CAFO without a
permit is a violation of the Clean Water
Act. See 33 U.S.C. § 301(a) (stating that “the
discharge of any pollutant by any person
shall be unlawful” unless pursuant to a
NPDES permit).
The U.S. Environmental Protection
Agency (EPA) first promulgated regulations to control water pollution from
CAFOs in 1974 and 1976. These regulations, however, were confusing and poorly
enforced, which led the U.S. General Accounting Office (“GAO”),1 the investigative arm of Congress, to report that “many
operations that EPA believes are polluting
the nation’s waters remain unregulated.”
General Accounting Office, Livestock Agriculture, Increased EPA Oversight Will Improve
Barclay Rogers is a staff attorney at the Sierra
Club, which is one of the plaintiffs in this case.
The views expressed herein are the author’s
alone, and do not necessarily represent the views
of the Sierra Club.

Environmental Program for Concentrated Animal Feeding Operations, GAO 03-285 (2003),
http://www.gao.gov/new.items/
d03285.pdf. The GAO identified two major
shortcomings in the regulatory program:
(1) exemptions in the regulations allowed
approximately 60 percent of large CAFOs
to avoid permit requirements and pollution controls, and (2) insufficient EPA oversight resulted in inadequate implementation of the program at the state level. Id.
at 3.
Prompted by a lawsuit requiring EPA to
revise its CAFO regulatory program, EPA
began the process of updating its regulations by publishing proposed rules in the
Federal Register in January 2001. See 66
Fed. Reg. 2959 (January 30, 2001). The
proposed regulations proved to be quite
controversial, spawning roughly 11,000
public comments on the proposed regulatory scheme. EPA published two additional “notices of data availability” on the
proposed CAFO regulations – one in November 2001, 66 Fed. Reg. 58556, the other
in July 2002, 67 Fed. Reg. 48099 – with each
generating additional public comment.
Finally, on February 12, 2003, EPA published its final regulations addressing
water pollution from CAFOs. See 68 Fed.
Reg. 7176 (February 12, 2003).
Under the final regulations, an “animal
feeding operation” (AFO) is defined as a
“lot or facility” where animals are confined for 45 days or more within a 12month period, and on which crops are not
grown. CAFOs are AFOs that confine more
than a specified number of animals, and
are divided into three categories: Large,
Medium, and Small. Large CAFOs are
those that confine more than a set number
of animals (e.g., 700 mature dairy cows);
medium CAFOs confine a smaller number of animals (e.g., 200 to 699 mature
dairy cows) and discharge pollutants into
waters of the United States; and small
CAFOs are any AFOs designated by EPA
or the state that are not Medium or Large
CAFOs. 40 C.F.R. §122.23(b).
The final regulations require all large
CAFOs to apply for permit coverage, unless a CAFO can demonstrate that it has
“no potential to discharge.” To qualify for
this permit exception, a CAFO must establish that “there is no…potential for a
discharge of manure, litter or associated
process wastewater that was generated
while the operation was a CAFO, other
than agricultural stormwater from the land
application areas.” 40 C.F.R. § 122.23(f)(1).
A CAFO that has received a “no potential
to discharge” determination remains liable under the Clean Water Act for discharges to navigable waters.
All CAFO NPDES permits must include:
(1) Nutrient management plans, including
procedures to implement applicable effluent limitations and standards; (2) spe-
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cific record keeping obligations, including
maintenance of nutrient management
plans and off-site manure transfer
records; and (3) annual reporting of the
number of animals in confinement and the
amount of manure land applied. 40 C.F.R.
§ 122.42(e).
Additionally, each animal category must
meet specific effluent limitation guidelines. For example, beef, dairy, swine, and
poultry operations must implement best
management practices for the land application of manure based upon the nutrient
management plan and subject to certain
setback requirements. Beef, dairy, swine,
and poultry CAFOs are expressly allowed
to discharge from the land application
area so long as the waste is applied in
accordance with a nutrient management
plan. In contrast, horse and sheep CAFOs
cannot discharge except in an “overflow”
event from a facility built to contain all
wastes plus the runoff from a 10-year, 24hour storm event. See generally 40 C.F.R.
Part 412.
CAFO water regulations invalidated
Environmental and farm groups challenged the final regulations from opposing sides. Environmental groups2 argued
that the regulations did not go far enough
toward solving the water quality problems associated with CAFOs, and challenged the regulations on multiple fronts
including: (1) the regulations violated the
Clean Water Act because they did not
incorporate the nutrient management
plans into Clean Water Act permits, (2) the
regulatory scheme unlawfully applied the
agricultural stormwater exemption to
CAFOs, (3) the technological controls
embodied in the regulations were insufficient, and (4) the regulations did not protect water quality. Farm groups3 challenged the regulations as overly stringent
for two principal reasons: (1) the regulations unlawfully extended the permit requirements to all large CAFOs, and (2) the
EPA exceeded its authority by regulating
runoff from land application areas.
Nutrient management plans must be part of
Clean Water Act permit
The final regulations require CAFOs to
develop and implement nutrient management plans that establish land application
rates in an effort to “minimize phosphorus
and nitrogen transport from the field to
surface waters…” 40 C.F.R. § 412.4(c)(2).
While establishing substantive limitations
on the land application of waste, nutrient
management plans were not required to
be reviewed by the permitting authority,
included in the permit, or subjected to
public scrutiny. The Second Circuit
strongly disapproved of this “self-permitting” scheme because it “does not ensure
that the Large CAFOs will, in fact, develop

nutrient management plans–and waste
application rates–that comply with all applicable effluent limitations and standards.” Waterkeeper, Slip Op. at 23.
The appellate court noted that “most
glaringly, the CAFO Rule fails to require
that permitting authorities review the
nutrient management plans developed
by Large CAFOs before issuing a permit
that authorizes land application discharges.” Id. at 19. The court also invalidated the rules because they failed to
incorporate the land application rates and
other restrictions set forth in nutrient
management plans into the terms of Clean
Water Act permits. The court reasoned
that the nutrient management plans constituted “effluent limitations,” which by
definition must be included in permits,
because they imposed limitations on land
application discharges. Id. at 25. According to the court, “[b]ecause we believe
that the terms of the nutrient management plans constitute effluent limitations,
we hold the CAFO Rule–by failing to require that the terms of the nutrient management plans be included in NPDES permits–violates the Clean Water Act and is
otherwise arbitrary and capricious in violation of the Administrative Procedure
Act. Finally, the court found that “[t]he
CAFO Rule deprives the public of the
opportunity for the sort of regulatory participation that the Act guarantees because the Rule effectively shields the nutrient management plans from public scrutiny and comment.” Id. at 26. The court
concluded that the failure to subject nutrient management plans to public scrutiny
“violates the Act’s public participation
requirements in a number of respects.”
Id.
CAFOs not required to obtain Clean Water
Act permit absent discharge
The final regulations require all Large
CAFOs to apply for permits unless they
can demonstrate that they have no potential to discharge. The regulations adopted
a “guilty until proven innocent” approach,
presuming discharges and thus triggering the permit requirement for all Large
CAFOs unless they could make a showing
that they had no potential to discharge.
The Second Circuit disapproved of this
approach, and held that EPA had exceeded
its authority by requiring permits for facilities that did not discharge to navigable
waters.
According to the court, “unless there is
a ‘discharge of any pollutant,’ there is no
violation of the Act, and point sources are,
accordingly, neither statutorily obligated
to comply with EPA regulations for point
source discharges, nor are they statutorily obligated to seek or obtain an NPDES
permit.” Id. at 29. EPA had argued that all
CAFOs have the potential to discharge,
and therefore, should be required to obtain Clean Water Act permits. EPA pointed

to the statutory definition of “point source,”
which includes discrete conveyances from
which pollutants “are or may be discharged,” as support for this argument. 33
U.S.C. § 1362(14). The court rejected this
argument on the ground that “EPA
cannot…point to any provision of the statute that gives operational effect to the
‘may be’ language in the manner in which
the EPA seeks to do so here,” and determined that the federal regulations violated the Clean Water Act because they
imposed “obligations on all CAFOs regardless of whether or not they have, in
fact, added any pollutants to the navigable waters, i.e., discharged any pollutants.” Waterkeeper, Slip Op. at 30.
Agricultural stormwater exemption upheld
The federal regulations include an
elaborate scheme for controlling discharges from land application areas. The
regulations state that “[l]and application
discharges from a CAFO are subject to
NPDES requirements,” but these discharges are exempt from regulation to
the extent that they qualify as “agricultural stormwater discharges.”40 C.F.R.
§122.23(e). According to the regulations,
“where manure, litter or process wastewater has been applied in accordance
with site specific nutrient management
practices…as specified in [the nutrient
management plan], a discharge of manure, litter or process wastewater from
land areas under the control of a CAFO is
an agricultural stormwater discharge.” 40
C.F.R. § 122.23(e). Therefore, under the
federal regulatory scheme, land application discharges are regulated through the
nutrient management planning process
but are not subject to additional Clean
Water Act requirements because they
are treated as agricultural stormwater
discharges, which Congress has exempted
from the definition of point source. See 33
U.S.C. § 1362(14) (the term “point source”
“does not include agricultural stormwater
discharges and return flows from irrigated
agriculture”).
The federal regulations regulate land
application discharges through nutrient
management plans but stop short of imposing the full panoply of requirements
typically associated with point source discharges. Significantly, the Clean Water
requires all point source discharges to
meet both technological and water-quality based standards. However, the federal
regulations apply only technological standards to the land application area and
exempt land application discharges from
having to meet water quality standards by
labeling them agricultural stormwater.
The preamble to the regulations makes
this abundantly clear:
[W]here a CAFO is land applying manure, litter, or other process wastewater in accordance with site specific practices designed to ensure appropriate

agricultural utilization of nutrients, no
further effluent limitations will be authorized, for example, to ensure compliance with water quality standards. Any
remaining discharge of manure or process wastewaters would be covered by
the agricultural storm water exemption
and would be considered nonpoint
source runoff.
68 Fed. Reg. 7198.
Environmental groups challenged the
use of the agricultural stormwater exemption for CAFOs as inconsistent with
the Clean Water Act, while farm groups
contended that the land application of
waste should be governed exclusively by
voluntary programs for nonpoint source
pollution. The Second Circuit rejected the
environmental groups’ argument that the
agricultural stormwater exemption is inappropriate because CAFOs are industrial as opposed to agricultural sources,
explaining that “we cannot say that the
EPA has impermissibly treated CAFOs as
agricultural in character.” Waterkeeper, Slip
Op. at 37. The appellate court also rejected
the farm groups’ argument that land application areas are not subject to the Clean
Water Act regulatory controls by concluding that “the Act not only permits, but
demands, that land application discharges
be construed as discharges ‘from’ a CAFO
to the extent that they are not otherwise
agricultural stormwater.” Id. at 39.
The Second Circuit interpreted its earlier holding in Concerned Area Residents for
the Environment v. Southview Farm, 34 F.3d
114 (2d Cir. 1994), and reasoned that “a
discharge from an area under the control
of a CAFO can be considered either a
CAFO discharge that is subject to regulation or an agricultural stormwater discharge that is not subject to regulation.”
Waterkeeper, Slip Op. at 35. According to
the court, “[w]hether or not a discharge is
regulable turned, in the [Southview]
Court’s view, on the primary cause of the
discharge.” Id. The court concluded that
“discharges from land areas under the
control of a CAFO can and should be
regulated, but where a CAFO has taken
steps to ensure appropriate agricultural
utilization of the nutrients in manure, litter, and process wastewater, it should not
be held accountable for any discharge
that is primarily the result of ‘precipitation.’” Id. at 36.
While finding that land application discharges were subject to the Clean Water
Act’s permitting program, the court failed
to require that these discharges satisfy
water quality standards. Environmental
groups had argued that discharges from
the land application areas were discharges
from a point source and thus were required to meet water quality-based effluent limitations. See 33 U.S.C. § 1312(a). The
court rejected the environmental groups’
argument with respect to land application
Cont. on p. 6

FEBRUARY 2005 AGRICULTURAL LAW UPDATE 5

CAFO/Cont. from page 5

discharges, reasoning that “[a]gricultural
stormwater discharges are, after all, statutorily exempt from any effluent limitations, including [water quality-based effluent limitations], because they are not
point source discharges.” Waterkeeper, Slip
Op. at 61. The court, however, went on to
hold that EPA had failed to justify the lack
of water quality-based regulation for production area discharges, but specifically
upheld EPA’s regulatory scheme for land
application discharges.
Pathogen controls and improvements to
production area controls required
The Second Circuit upheld the majority
of the technological limitations for CAFOs
with two exceptions. First, the court ruled
that the regulations violated the Clean
Water Act because they failed to establish controls for fecal coliform and other
pathogens. Id. at 56. According to the court,
“[t]he Act requires that the EPA select the
best pollutant control technology for reducing pathogens, and we must enforce
that requirement.” Id. Second, the court
found insufficient support in the administrative record to justify EPA’s decision to
deviate from the “total prohibition” on
discharges from the production area of
swine, poultry, and veal CAFOs set forth
in the proposed rule. In the final rule, EPA
replaced the “total prohibition” with a
requirement that facilities be constructed
to contain runoff from a 100-year, 24-hour
rainfall event, or implement alternative
performance standards. The court concluded that “because the EPA did not
indicate, until the adoption of the final rule,
that it was considering either the 100-year,
24-hour rainfall event option or the possibility of alternative performance standards, we find that the EPA’s decision to
adopt such provisions as part of the [new
source performance standards] for swine,
poultry, and veal violates the Clean Water Act’s public participation requirements.” Id. at 60.
Implications of CAFO rule decision
The Second Circuit invalidated significant parts of the federal regulatory system for CAFOs—many of which will require substantial modifications to the permitting scheme to comply with the court’s
decision. While it is difficult to judge the
exact impact of the court’s decision, at
least three issues warrant special consideration: (1) the impact of the ruling on
existing, or soon to be issued, Clean Water Act permits for CAFOs; (2) the role that
the permitting authority and the public will
play in developing and implementing nutrient management plans; and (3) the scope
of EPA’s authority to require CAFOs to
obtain permits.
Numerous states and other permitting
authorities have begun the process of
updating their regulations and issuing

permits to CAFOs in a manner consistent
with the federal regulations. The Second
Circuit’s decision invalidating significant
aspects of the federal regulatory system
casts into doubt many state permit systems for CAFOs. Most states will likely
suspend their CAFO permitting activities
until further instruction from EPA, but it
remains unclear what impact the court
decision will have on existing permits.
The Second Circuit envisions a much
more active role for the permitting authority and the public in developing and
implementing nutrient management
plans. These plans, which under the federal regulations were prepared by CAFOs
with limited regulatory oversight and no
public scrutiny, will now be reviewed by
the permitting authority, incorporated in
the permit requirements, and subjected
to public notice and comment. Nutrient
management planning, which is in many
ways the linchpin of the CAFO regulatory
system, will likely become more stringent
because of regulatory supervision and
public scrutiny. Once the land application
rates and other nutrient management plan
restrictions are incorporated into Clean
Water Act permits, they will be enforceable by citizens. Therefore, CAFOs will be
required to strictly adhere to nutrient
management plans to avoid potential liability.
Finally, the Second Circuit’s decision
calls into question EPA’s authority to regulate CAFOs through the Clean Water Act
permitting program. Some are interpreting the court’s decision limiting EPA’s ability to regulate discharges, as opposed to
potential discharges, as greatly curtailing
the regulatory system for CAFOs. See
Philip Brasher, Ruling may exempt hog farms,
Des Moines Register (March 2, 2005) (quoting Gene Tinker of the Iowa Department
of Natural Resources as saying that
“[b]ecause Iowa law bars such discharges,
virtually all confinement operations would
be exempt from the EPA rules under the
court’s ruling”). While a state law may bar
discharges from CAFO production areas,
it does not mean they do not occur, and
any facility that has discharged, must still
obtain a Clean Water Act permit. For
example, since 1992, there have been more
than 350 documented waste discharges
from over 170 CAFOs in Iowa, including
many from lagoons and other aspects of
the production area of confinement operations. In addition, discharges from the
land application area are violations of the
Clean Water Act, unless the CAFOs is
operating under a permit that includes an
approved nutrient management plan. See
Waterkeeper, Slip Op. at 39-40 (“any land
application discharge that is not agricultural stormwater is, definitionally, a discharge ‘from’ a CAFO that can be regulated as a point source discharge”). Therefore, unless a CAFO has a nutrient management plan that has been reviewed by
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the permitting authority, subjected to public notice and comment, and incorporated
into a permit, the CAFO would violate the
Clean Water Act each time it discharges
from its land application area.
Conclusion
The Second Circuit’s decision in
Waterkeeper v. EPA represents a major
milestone concerning regulation of water
pollution from CAFOs. The appellate court
dealt several serious blows to the federal
regulatory system for CAFOs and invalidated important aspects of the water pollution regulations. The exact reach of this
court decision will not be know for some
time, but for now, it is clear that CAFO
regulation has a long way to go before
meeting the minimum requirements of
the Clean Water Act.
1

The General Accounting Office has
since changed its name to the Government Accountability Office.
2
The Environmental Petitioners included
Waterkeeper Alliance, American Littoral
Society, Sierra Club, and Natural Resources Defense Council.
3
The Farm Petitioners included American Farm Bureau Federation, National
Chicken Council, and National Pork Producers Council.
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cattle an 80% organic feed for the first nine
months of the conversion process, as
opposed to the 100% required under the
Act. See id. “The Secretary characterizes
the challenged regulation, which provides
for a phased conversion process, as an
‘exception’ to this requirement.” Id. The
Secretary defended the position by providing that the Act is silent as to dairy
conversion and further that the Act does
not define the meaning of “handled organically” and thus the Secretary may fill
this gap with a reasonable interpretation.
Id.
The court disagreed. See id. It noted that
the twelve-month requirement of the Act
had no meaning if not applied to converting herds. See id. Additionally, the court
stated that the term “handled organically”
had been dealt with by the Secretary by
virtue of the 100% feed requirement. Id. at
13. It therefore held that the final rule
allowing a converting herd to be fed a diet
of only 80% organic feed for a period of 9
months was in conflict with the Act. See id.
Harvey challenged § 205.501(b)(2) of the
final rule that, which prohibits “a certifying
agent from requiring compliance with any
... practices other than those provided for
in the Act and the regulations ... as a
condition of use of the agent’s identifying
mark.” Id. at 44. Harvey argued that this
would “suppress competition among users of organic production and handling
methods, create consumer confusion, and
limit consumer choice.” Id. He also argued
First Amendment implications for the first
time and the court refused to address the
argument. See id.
The court held that § 205.501(b)(2) of the
final rule did not frustrate the purpose of
the Act, as Harvey alleged, but that it
furthered the purpose of the Act. See id. at
45. The court explained that the goal of a
national standard was furthered by requiring consistency. See id. Further, because the Act did not speak to the issue of
more stringent private standards or certification requirements, the court, under
Chevron U.S.A., Inc., v. Natural Resources
Defense Council, Inc. 467 U.S. 867 (1984),
considered the Secretary’s interpretations
reasonable. See id.
— Joshua T. Crain, Graduate Assistant,
National Agriculture Law Center
This material is based on work supported by the
U.S. Department of Agriculture under Agreement No. 59-8201-9-115. Any opinions, findings, conclusions, or recommendations expressed
in this article are those of the author and do not
necessarily reflect the view of the U.S. Department of Agriculture.
The National AgLaw Center is a federally funded
research institution located at the University of
Arkansas School of Law, Fayetteville.
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minimum tax purposes16 and is available
for passthrough entities and cooperatives17 as well as for individual taxpayers. 18
Trade or business requirement
The statute specifically provides that
“this section shall be applied by only taking into account items which are attributable to the actual conduct of a trade or business.”19 The interim guidance mirrors the
statute in identical language.20 That could
well spell bad news for farm landlords who
are not materially participating under a
lease.21 However, neither the statute nor
the interim guidance indicate which meaning of “trade or business” is to be used in
implementing the provision. Several different definitions of the term “trade or
business” are in use.
The least demanding is the meaning of
the term for purposes of income averaging for farmers and fishermen.22 For purposes of that provision, rental income
under a share-rent lease is treated as
income from a farming business (a requirement of eligibility for income averaging is that the individual be “engaged in
a farming business”23); whether the landlord is participating in the operation is
immaterial.24 Thus, a non-materially participating share rent landlord appears to
be eligible.25
One notch up the scale is the requirement for purposes of expense method
depreciation which specifies that the taxpayer must “meaningfully participate(s)
in the management or operations of the
trade or business.”26 The regulations make
the point that it is a facts and circumstances test.27
The standard test, imposed for several
purposes including liability for self-employment tax,28 the material participation
test for special use valuation purposes29
and material participation for recapture
under the family-owned business deduction,30 is the well-known test of “material
participation.” That test is not met by nonmaterially participating farm landlords,
who normally file on Form 4835 rather
than Schedule F.
The term “active management” was
created by Congress in 1981 which substitutes for material participation in the case
of surviving spouses who acquire real
property from a deceased spouse for
purposes of special use valuation.31
Finally, a more demanding meaning of
the term “material participation” was
imposed in 1986 for purposes of determining whether an activity is considered a
passive activity under the passive loss
rules.32 That meaning of the term requires
that the taxpayer be involved in the activity on a basis which is “regular, continuous, and substantial.”33

In conclusion
For non-materially participating landlords, including those in retirement and
those who are disabled as well as those
who simply choose not to be substantially
involved in the farming operation under
the lease, the question of which meaning
of the term “trade or business” is imposed
on the provision authorizing the new deduction34 takes on great importance. It
should also be noted that the provision
imposing the standard “material participation” test also contains a bar on imputation of activities of an agent such as a
farm manager to the land owner.35
The Internal Revenue Service is urged
to resolve this issue at an early date.
Rendering non-material participation
landlords ineligible for the deduction essentially imposes a 3 to 9 percent “tax”
on the decision to operate under a nonmaterial participation share lease.
— Neil E. Harl, Charles F. Curtiss
Distinguished Professor in Agriculture and
Emeritus Professor of Economics,
Iowa State University
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From the Executive Director:
Membership renewals: second notice letters have been sent to members who have not yet sent in their 2005 dues.
Please give the letter your immediate attention so that you can be included in the printed Membership Directory which
will be printed with the current membership as of April 1, 2005. Please give me a call (541-485-1090) or e-mail
(RobertA@aglaw-assn.org) if you have any questions about your membership status. Also, don’t forget the 2005 Membership Recruitment Program (see the January 2005 Update). I can provide you with membership brochures, sample copies
of the Update, and 2004 conference brochures for use in recruiting new members. Recruit a member and get a chance to
win a cash prize equal to the registration fee to the 2005 annual conference.
Update Articles: I want to most strongly encourage all AALA members (including students) to submit long and short
articles for the Update. The value of every member’s work in agricultural law can be greatly enhanced when shared with
the other members of the agricultural law community. It is difficult enough for one member to be aware of all the
continuing rapid economic, technological, and governmental changes in agricultural law. Thus, it is vitally important to
hear from all members about the developments in their area. Just let Linda McCormick (aglawupdate@ev1.net) know that
you are planning to make a submission so that she can avoid duplication of effort.
Annual Conference: The 2005 Annual Agricultural Law Symposium is October 7 and 8 at the Country Club Plaza Marriott
in Kansas City, MO. I am currently investigating possible locations for the 2006 and 2007 conferences. I would welcome
comments and suggestions about any of these three conference locations.
Robert Achenbach, AALA Executive Director
P.O. Box 2025
Eugene, OR 97402
Ph 541-485-1090 Fax 541-302-1958
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