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Another Circuit joins developing split on

exhaustion requirement

The United States Court of Appeals for the Fifth Circuit has sided with the Eighth and
Ninth Circuits in concluding that 7 U.S.C. § 6912(e)’s exhaustion requirement is not a
jurisdictional prerequisite in suits against the USDA. The case is Dawson Farms, LLC v.
Farm Service Agency, 504 F.3d 592 (5th Cir. 2007). The USDA, acting through the FSA,
concluded Dawson Farms converted wetlands on two tracts of land and barred Dawson
Farms from receiving farm-program benefits under Swampbuster. On one of the tracts,
the Army Corps of Engineers also issued a Cease and Desist Order for what it believed
were flagrant violations of the Clean Water Act. For the Clean Water Act violations, the
Environmental Protection Agency also sought administrative penalties against Dawson
Farms. Later, the EPA withdrew its administrative complaint to allow Dawson Farms to
apply for an after-the-fact permit from the Corps. Ultimately, Dawson Farms sued the
FSA, the CCC, the Corps, and the NRCS, challenging the withholding of benefits. The
district court dismissed the case for lack of jurisdiction because Dawson Farms had not
exhausted its administrative remedies within the USDA.

The Fifth Circuit affirmed the district court’s decision that jurisdiction was lacking.
According to the court, the exhaustion requirement in section 6912(e) is a codification of
jurisprudential exhaustion requirements and is, thus, subject to five limited exceptions to
the exhaustion requirement. The court concluded that none of the exceptions were
present in Dawson Farms’ case and that the EPA’s withdrawal of its enforcement action
had no impact on the government’s ability to withhold benefits under Swampbuster.
Notably, the Fifth Circuit not only affirmed the reasoning of the district court, but it also
modified the district court’s judgment of dismissal to include prejudice because the time
for administrative appeals had lapsed.

The Fifth Circuit joins the Eighth and Ninth Circuits in rejecting the Second Circuit’s
exhaustion analysis in Bastek v. Federal Crop Ins. Corp., 145 F.3d 90 (2d Cir. 1998), which
concluded that section 6912(e) was jurisdictional and therefore subject to no exceptions.

Anthony Schutz, University of Nebraska College of Law

Surveying the National Environmental Policy Act
and the emerging issues of climate change, genetic
engineering and nanotechnology

In a recent presentation at Brigham Young University, Chief Justice Roberts opined that
technology-related cases could be the mostimportant area of law considered by the Supreme
Court over the next quarter of a century and that emerging technologies can create new
questions about old laws.! The National Environmental Policy Act (NEPA)?is an “old law”
particularly adept at assessing the convergence of environmental impact with emerging
technology. In passing NEPA, Congress emphasized its particular concern with “industrial
expansion” and the role of new technologies and their effect on the environment. The statute
enumerates “new and expanding technological advances” as one of man’s activities that
threatens the maintenance of our environmental quality and overall welfare. 42 U.S.C.
§4331(a). NEPA's legislative history similarly reveals a concern with “[a] growing techno-
logical power ... far outstripping man’s capacity to understand and ability to control its
impact on the environment.” S. Rep. 91-296 , 91 Cong. 1% Sess. 6 (1969). True to its
Congressional roots, over the last decade the statute’s action forcing procedures are being
applied to major federal actions that allow deployment of novel and emerging technologies
such as genetic engineering. Below is a survey of the developing NEPA case law in the
emerging area of agricultural biotechnology.

Genetic engineering

Center for Food Safety v. Connor, Docket No. 08-CV-0484 (N.D. Cal. filed Jan. 23, 2008).
Cont. on page 2
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Plaintiffs challenge U.S. Department of
Agriculture’s (USDA) deregulation (i.e., al-
lowance of commercial use) of genetically
engineered (GE), herbicide tolerant sugar
beets under the Plant Protection Act and
NEPA. Plaintiffs assert that the EA accompa-
nying USDA’s deregulation decision was
inadequate because it failed to consider the
environmental and socio-economic conse-
quences of GE sugar beets contaminating
related crop species such as chard and table
beets, assess the cumulative impact of in-
creased herbicide use, and impacts on en-
dangered and threatened species.

Geertson Seeds Inc v. Johanns, 2007 WL
518642 (N.D. Cal.2007). Plaintiffs challenged
USDA'’s deregulation of GE, herbicide toler-
antalfalfa under the Plant Protection Actand
NEPA. The court finds that the agency’s EA
and failure to perform an EIS were arbitrary
and capricious because the EA did not: (1)
analyze and identify ways in which organic
and conventional farmers could protect their
crops from the genetic contamination (bio-
logical pollution) that will be caused by the
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widespread introduction of the GE alfalfa;
(2) assess the economic effects on organic
and other farmers from crop contamination
by the GE alfalfa that was interrelated with
its natural and physical environmental ef-
fects; (3) analyze the potential elimination or
great reduction in availability of non-GE
alfalfa as a significant effect; (4) consider the
impact of GE alfalfa on the evolution of
herbicide resistant weeds; and (5) consider
the cumulative impacts of herbicide use as-
sociated with the deregulation of another
herbicide tolerant crop. The court also noted
that the effects of the USDA decision were
“highly uncertain or involved unique or
unknown risks.” Id. at *14 (citing 40 C.E.R.
§1508.27(5)). Therefore, for the first time a
federal court held that USDA failed to abide
by environmental protection laws when it
approved a genetically engineered crop for
commercialization without conductinga full
Environment Impact Statement (EIS). Citing
NEPA’s goal of supporting diversity and the
variety of individual choice (42 U.S.C.
§4331(b)(4)), the court states:
For those farmers who choose to grow
non-genetically engineered alfalfa, the pos-
sibility that their crops will be infected
with the engineered gene is tantamount to
the elimination of all alfalfa; they cannot
grow their chosen crop ... Anaction which
potentially eliminates or at least greatly
reduces the availability of a particular
plant—here, non-engineered alfalfa—has
a significant effect on the human environ-
ment. Id. at *9.

The case has been appealed to the Ninth
Circuit, Nos. 07-16458, 07-16492, 07-16725.

Int’l Ctr. for Tech. Assessment v. Johanns,
473 F. Supp. 2d 9 (D.D.C. 2007). Plaintiffs
challenge USDA allowance of numerous
genetically engineered, herbicide tolerant
creeping bentgrass field trials to proceed
under categorical exclusions (CE). One test
of several hundred acres was located within
several miles of a protected national grass-
lands. The court finds that USDA did not
have to make explicit case-by-case finding
that the CEs applied because the qualifica-
tions for a CE were appropriately laid out in
regulation and the promulgation history. Id.
at 29. However, the court, citing Center for
Food Safety v. Johanns, found that the agency
acted arbitrarily and capriciously because it
did not undertake any analysis to determine
whether its exceptions to the CE applied and
there was substantial evidence in the record
that the field tests may have the potential to
significantly affect the quality of the human
environment. Id. at 29-30. Case appealed to
D.C. Circuit, Nos. 07-5235, 07-5238. Defen-
dant Johanns withdrew appeal No. 07-5235.

Ctr. for Food Safety v. Johanns, 451 F.
Supp. 2d 1165 (D. Hawaii 2006). Plaintiffs
challenged USDA application of CEs to four
Hawaiian field trials of genetically engi-
neered, pharmaceutical producing crops

(“biopharm crops”) and the agency’s failure
to perform a programmatic EIS (PEIS) for its
“biopharm” program. The court found that
the agency’s failure to analyze whether the
field tests met exceptions to the agency’s list
of CEsviolated NEPA especially where there
is substantial evidence in the record that the
exceptions may apply. Id. at 1183-86. The
courtfinds thatseveral agency activities con-
cerning biopharm crops (including specific
agency guidelines for such crops) did not
constitutea “biopharm program” and, there-
fore, nofinal agency action existed thatwould
trigger the need to perform a PEIS. Id. at
1189-90.

Int’l Ctr. for Tech. Assessment v. Thomp-
son, 421 F. Supp. 2d 1 (D.D.C. 2006). Plain-
tiffs challenged that Food and Drug
Administration’s (FDA) allowance of a ge-
netically engineered, florescent zebra danio
(“GloFish”) to be sold violated Food, Drug
and Cosmetic Act’s new animal drug provi-
sionsand was unaccompanied by any NEPA
documentation. The court found that an
FDA press statement stating that there is no
evidence that the engineered fish posed a
threat to the environment or clear risk to the
public health did not constitute final agency
action. Instead, the court determined that
allowing the fish to come to market without
regulation was an exercise of enforcement
discretion and, therefore, an action main-
taining the status quo that did not trigger
NEPA. Id. at 9.

Alliance for Bio-Integrity v. Shalala, 116
F.Supp.2d 166 (D.D.C. 2000). Plaintiffs chal-
lenged FDA’s 1992 “Statement of Policy:
Foods Derived From New Plant Varieties”,
which exempted genetically engineered
foods from mandatory pre-market food ad-
ditive safety review and labeling. The court
ruled that because the Policy created a rebut-
table presumption that GE foods were gen-
erally recognized as safe (GRAS), the FDA
had neither made a final determination that
any particular food will be allowed into the
environment nor taken any regulatory ac-
tion that could affect the environment. Id. at
174. Because the agency’s presumption did
not bind the agency to any set course of
action, there was not an “irreversible and
irretrievable commitment of resources to
action that will affect the environment” and,
therefore, no final major federal action trig-
gering NEPA’s requirements. Id. Evidence
in the record suggesting that the agency
believed it may be subject to NEPA and had
begun preparing such documentation did
not alter the fact that there was no final
agency action triggering NEPA review. Id. at
175, n. 5.

Stauberv. Shalala,895F. Supp.1178(W.D.
Wis. 1995). Plaintiffs challenged the FDA’s
approval of genetically engineered bovine
growth hormone (rbGH) and the adequacy
of the accompanying EA that found the ani-

Cont. on page 6
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FDA approves cloned meat and milk for human consumption

By Amanda M. Thomas

After years of debate and consumer back-
lash, the Food and Drug Administration
FDA) finally issued a statement on January
15, 2008 declaring meat and milk from
cloned animals and their offspring were
safe for human consumption. The state-
ment also removed the previous request
from the agency to withhold cloned food
products from being available for salein the
local supermarket. The FDA bases this claim
on the assumption that healthy cloned ani-
mals will produce healthy cloned meat,
milk, and offspring, therefore creating no
danger to humans. Consumers, however,
are not so positive; the FDA is basing this
assumption on only a decade of research,
most of which was previously unpublished,
none of which takes into account the effect
of consumption on humans.

Background

FDA'’s involvement in the promotion of
animal cloning is hardly novel. Cloning
science has been around for slightly over a
decade now, with the introduction of the
first cloned sheep, Dolly. Because of the
potential for commercial exploitation of
cloned animals, since 2001 the FDA re-
quested a ban on cloned meat and milk
from the market. Since that time, the FDA’s
Center for Veterinary Medicine initiated
scientific research and risk assessment to
determine whether the food from cloned
animals was in fact safe for humans.

On December 28, 2006, the FDA issued
three documents in draft form including a
risk assessment, a proposed risk manage-
ment plan, and a guidance plan for the
industry. On January 3, 2007, the FDA pub-
lished a proposal for a risk assessment on
the edible products of cloned animals and
their offspring, as well as opening the com-
ment period to allow consumers and the
industry toweigh in on the published docu-
ments. The goals for the risk assessment
included whether the technology used to
produce cloned animals could lead tohealth
risks in humans and whether the consump-
tion of food from the clones differed nutri-
tionally from conventional food products.!
Because of the initial flood of responses, the
FDA extended the initial comment period
on April 3, 2007 in 72 Fed. Reg. 15886 by
sixty days to close on June 3, 2007.

FDA'’s response to comments

The FDA received over 30,500 comments
inten categories: the science-based approach
versus the ethical/social approach to deter-

Amanda M. Thomas, Graduate Assistant, Uni-
versity of Arkansas School of Law Graduate
Program in Agricultural Law.

mine consumer health risks and safety, the
quality of the analysis, general comments
on cloning, FDA’s conclusion on animal
health, FDA’s conclusions on food consump-
tion risks, the effect this would have on
genetic diversity, consumer opinions, ac-
ceptance, and communications, the need of
labeling/consumer-right-to-know, eco-
nomic issues, and ethical considerations.

The firstissue available for comment was
the nature of the approach the FDA should
take in determining the health risks cloned
meat and milk present. Some comments
advocated for a strict science-based ap-
proach, indicating that while the risk as-
sessment was well researched, there should
be increased and prolonged research be-
fore the agency should issue a final regula-
tory opinion. Others encouraged the agency
to take into account other factors in addi-
tion to the science, such as economic, social,
and ethical impacts this would have on the
industry and consumers. The FDA, in re-
sponse, adopted the strict science-based
approach and claims that because the man-
agement plan requires that the industry
continue to submit research and informa-
tion, further research into the health risks of
cloned food products is unnecessary.

The next issue addresses the quality of
analysis regarding the proposed risk as-
sessment. Most comments applauded the
agency for organization of information, yet
others disapproved of the number of stud-
ies and the agency’s apparent bias. In the
FDA'’s response, the agency takes great
umbrage to the opinion that there were not
enough studies, citing their “weight of evi-
dence” standard, which takes into account
information available at the time of assess-
ment rather than establishing a threshold
number of studies to be considered.’

The FDA alsosolicited general comments
on cloning. These comments included opin-
ions on the benefits of cloning, including
the ability to reproduce the coveted charac-
teristics of prized animals and improve dis-
ease resistance in breeds. Others insisted
that the sexually reproduced offspring of
cloned animals are the same as their cloned
parents. The agency takes the position that
the offspring from cloned animals are not
the same as their parents, and this is where
most of the meat will come from that will be
on the market. However, the agency does
make a caveat that milk will certainly come
from cloned animals, in addition to their
sexually reproduced descendants.

Anotherissueavailable for comment was
the agency’s conclusions on animal health
and welfare. The general opinion of the
comments assessed the disparaging effect
cloning would have on animal health and
indicated the risk assessment as weak for
not taking more precautions to safeguard
against the potential health risks posed to

the animals. The agency responded that
while it neither supports nor discourages
cloning, the risk assessment did take into
proper account certain health risks posed
during reproduction using various tech-
nologies, despite the statementsbeing based
on previously unpublished studies.

The agency then addresses the comments
concerning the risks of consuming food
from cloned animals. While some comment-
ing thought the two-fold assessment strat-
egy was conclusive and adequate; there
were others who indicated from peer-re-
viewed studies that there was potential for
increased toxicity, increased allergenic
properties, and alterations of nutritional
quality of the milk and meat from cloned
animals. Other comments pointed out the
glaring lack of long-term research on the
effects that consumption of cloned animal
products has on humans over time. In its
longest response to the public comments,
the FDA staunchly supports its methodol-
ogy and defends that clones are going to be
primarily used as “elite breeding stock”.
They also make the point that the current
research shows there isno higher allergenic
risk from cloned cows milk than its conven-
tionally raised counterpart.

One of the issues upon which the FDA
allowed comment involved the effects clon-
ing would have on genetic diversity. Most
comments expressed the concern that it
would decrease the diversity of the breeds,
making them more susceptible to disease
and abnormalities. Even though the FDA
allowed comment, their response quickly
dismisses the need for any comments in the
first place. The agency maintains that since
they do not regulate animal breeding, they
havenocommentexcepttosay thatthey are
of the opinion that cloning may be used to
introduce desirable traits to a species or not
with responsible breeding.

As far as consumer acceptance and opin-
ions, the comments called for further con-
sumer education and noted the general
public’s concern for an FDA approval of
cloning. The agency responds with research
conclusions that people’s opinions will
change over time as more information be-
comes available.

The agency notes that labeling was the
most contentious issue. There was a split
decision on whether cloned food products
should be labeled as such. The FDA re-
sponded that because there are no health
risks associated with the cloned food prod-
ucts and the products themselves are not
materially different from their convention-
ally raised counterparts, it is not necessary
to label the meat as cloned at this time.
However, the agency reminds consumers
that because cloning does not fall under the
organicfoods product act, those who donot
wish to consume cloned meat should buy
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certified organic.

Economic concerns were also heavily
addressed during the comment period, with
most comments noting the negative effects
that cloning would have on the breeding
and food industry, as well as, calling for a
full cost-benefit analysis of the potential
economicimpacts thisapproval would have
on the industries. The agency denies any
responsibility regarding the economic im-
pact this approval would have on the con-
cerned industries, relying on market forces
to determine whether cloning was suitable
for the market.

The last subject available for comment
concerns the ethical considerations of clon-
ing. While the FDA indicates that it appre-
ciates consumers strong opinions on the
ethics involved in cloning, there is a solid
scientific basis for their rationale, thus ethi-
cal concerns will be heard but not necessar-
ily addressed.

Risk assessment

Following the comment period, the
agency compiled the comments and the
research available to publish its risk assess-
ment on the use of assisted reproductive
technologies on animals typically raised for
food, including cows, swine, sheep, and
goats. The agency’srisk assessment follows
the latest technology used in cloning and
addresses the issues listed above in regard
to both the cloned animals and their natu-
rally reproduced offspring. The assessment
is quick to point out the difference between
a potential risk and a hazard. The agency
points out that a hazard can be defined “as
anactor phenomenon that has the potential
to produce an adverse outcome, injury, or
some sort of loss or detriment.” Risks iden-
tified are defined by the agency as the “con-
ditional probability that estimates the prob-
ability of harm given that exposure has
occurred”.* Such harms include conse-
quences of an incomplete or abnormal re-
programming of the donor cell DNA, al-
lowing the clone to appear physically nor-
mal but with psychological changes or po-
tential other birth defects, such as, anatomi-
cal abnormalities, change in size or growth
rate and mortality. The agency promptly
points out that these hazards also occur in
nature, just to a more subtle degree and the
risks associated with these harms are mini-
mal based on the data.

Taking into account animal welfare, the
agency looked at the potential harm to the
animalsbeing cloned atfive different stages
from pregnancy-prenatal to post-pubescent.
While the FDA maintains that there are no
increased health risks at any stage based on
the information available to them. How-
ever, the agency swiftly contradicts that
conclusion stating, “Currently, itis not pos-

sible to draw any conclusions regarding the
longevity of livestock clones or possible
long-term health consequences associated
with cloning due to the relatively short time
that the technology has existed.” ®

The agency took a two-fold approach to
identifying health risks of human consump-
tion of cloned food. The first step was to
assume that healthy cloned animals would
produce healthy offspring, even though the
agency admits that cloning is a “biologi-
cally imprecise and inefficient process”.®
After the first assumption has been made,
the agency assumes that the products from
cloned animals and their offspring are not
materially different from similar products
from conventionally raised animals. Thus,
the agency comes to the conclusion that
milk and meat from cloned cows, goats,
sheep, and pigs and their progeny is accept-
able for human consumption, based on the
studies available to them over the past ten
years.

Risk management plan

Stemming from the risk assessment plan
is the agency’s management plan, which
continues the monitoring of cloning tech-
nology and the effects food products from
such technology would have if consumed.
The principles are threefold: management
proposals should be based on the science
underpinning theidentified risks, risk man-
agement should correspond to the magni-
tude and severity of identified risks, and
the implementation of such risk manage-
ment should be straightforward and unam-
biguous.” Also addressed within the risk
management plan is the FDA’s pledge to
monitor and review incoming data regard-
ing animal health and food composition on
cloned animals and their issue, monitor
and review changes in cloning technology,
consult with those in the cloning industry
about the technology changes, and main-
tain a constant awareness of the scientific
literature available on animal cloning.?

Guidance for industry

Guideline 179, or the Guidance for In-
dustry Use of Animal Clones and Clone
Progeny for Human Food and Animal Feed
published by the Center for Veterinary
Medicine reiterates much of what was said
in the risk assessment and risk manage-
ment plan, but recommends that products
from cloned animals other than cows, swine,
sheep, and pigs should notbe introduced to
the market. These guidelines, being mere
recommendations, do not have the force
and effect of law, thus nothing prevents the
cloning industry from introducing other
cloned animal products on the market for
human consumption.’

Conclusion

Questions remain as to when consumers
will see cloned meat and milk in the corner
grocery store and whether they will know
that the pork chop in plastic came from a
cloned pig or gallon of milk came from a
cloned cow. Based on agency information,
cloned food products will not be on the
market in the near future, and will most
likely be the naturally produced offspring
of the cloned animal. Nevertheless, if the
FDA has anything to say about it, consum-
erswillnothave the option to know whether
or not they are buying cloned food prod-
ucts.

! Animal Cloning Risk Assessment; Risk
Management Plan; Guidance for Industry;
Availability (Jan. 3, 2007), 72 Fed. Reg.
136

2 U.S. Food and Drug Administration, FDA’s
Response to Public Comment on the Animal
Cloning Risk Assessment, Risk Management
Plan, and Guidance for Industry (Docket No.
2003N-0573), available at Tdp://
W W W f da gov/ cvm/
CloningRA_FDAResponse.htm

H

‘U.S. Food ard Drug Administration, Ani-
mal Cloning: Risk Management Plan for Clones
and Their Progeny (January 15, 2008),
http://www.fda.gov/cvm/
CloningRA_RiskMngt.htm

*http://www.fda.gov/cvm/
CloningRA_RiskMngt.htm

6U.S. Food and Drug Administration, Ani-
mal Cloning: Risk Assessment - Final,
(Jaruary 15, 2008) http://www. fda.gov/cvm/
CloningRA_ExecSummary_Final.htm

"Thttp://www.fda.gov/cvm/
CloningRA_RiskMngt.htm

Eel

° U.S. Food and Drug Administration, Guid-
ance for Industry Use of Animal Clones and
Clone Progeny for Human Food and Animal
Feed, Guideline No. 179, (January 15,
2008), http://www.fda.gov/cvm/Guidance/
Finalguidelinel79.htm

Federal Register/Cont. from page 7
list of regulated entities subject to specific
regulations under the Packers and Stock-
yards Act. In the 2002 Farm Bill, Pub. L.
No. 107-171, Congress added swine con-
tractors as entities regulated under the
P&S Act. The proposed regulations pro-
hibit regulated entities from circulating
misleading reports about market condi-
tions or prices. The proposed regulations
also addressinspection of business records
and facilities, information that regulated
entities are required to share with the Sec-
retary of Agriculture, and USDA’s respon-
sibility to refrain from unauthorized dis-
closure of that information. 73 Fed. Reg.
7686 (Feb. 11, 2008).

—Robert P. Achenbach, AALA Exec. Dir.
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If you desire a copy of any article or further
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ricultural Law Bibliography. If you are looking for

agricultural law articles, please consult this biblio-
graphic resource on the National AgLaw Center
website.
—Drew L. Kershen, Prof. of Law, The
University of Oklahoma, Norman, OK

NEPA/Cont. from p. 2

mal drug’s use would not fundamentally
alter land use patterns in the dairy industry
or alter the current structural trends in the
industry. The EA did not address human
health concerns (IGF-1 and antibiotic levels)
or impacts on dairy cow health, consumer
interests, and family dairy farmers. The court
finds the EA was not inadequate in that
alleged socioeconomic impacts (consumer
interest and impact of dairy economy) alone
could not trigger need for an EIS. Citing to
the CEQ regulations mandating agencies to
reduce duplication of work (40 C.F.R.
§1506.4), the FDA'’s consideration of animal
and human health impacts via the agency’s
new drugapproval did notrequire theagency
to re-review the health impacts of rbGH
under NEPA. Id. at 1195. The court does
recognize that NEPA would otherwise re-
quire a thorough evaluation of human and
animal impacts. Id.

Found. on Economic Trends v. Lyng, 680F.
Supp. 10 (D.D.C. 1988). Challenge to the
USDA’slicensing of a genetically engineered
pseudorabies vaccine. USDA did not ini-
tially perform an EA, but after agency was
petitioned, it completed one. Plaintiffs chal-
lenged adequacy of the EA. The court found
that lack of some safety evidence in the EA
did not makeitarbitrary and capricious. The
alleged deficiencies in testing “reflect the
nascency of the field of genetic engineering
rather than truncated examination of the
product by the agency.” Id. at 16

Found. on Economic Trends v. Block, 1986
WL 5156 (D.D.C. 1986). Plaintiffs challenge
failure of the USDA to perform either a
programmatic EA or EISforits animalbreed-
ing and productivity programs specifically
targeting two research projects involving
the geneticengineering of farm animals. The
court finds that the two particular genetic
engineering experiments took placeinlocked
facilities and did not involve deployment
outside the controlled laboratory (i.e. no re-
lease into the general environment). The
court found that the list of the agency’s
diverse breeding programs werenotinterre-
lated and did not amount to a proposal for a
major federal action and, thus, a PEIS would
be “too speculative to serve a useful pur-
pose.” Id. at *8. At the end of the decision,
court issues a caveat talking about limits of
theholding and how NEPA islikely to apply
when technology matures, stating:

In the early stages of research, when little

is known about the technology and when

future application of the technology is
both doubtful and remote, it may well be

Cont. onp. 7
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impossible to draft a meaningful impact
statement. Predictions as to the possible
effects of the application of the technology
would tend toward uninformative gener-
alities, arrived at by guesswork rather than
analysis. NEPA requires predictions but
not prophecy, and impactstatements ought
not to be modeled upon the works of Jules
Verne or H.G. Wells. Id. at *8

Found. on Economic Trends v. Hecker, 756
F.2d 143 (D.C. Cir. 1984). Challenge to NIH
approval of the first deliberate release into the
environment of a genetically altered bacteria
engineered toincrease frost tolerancein crops.
In1976, NIHhad completed an EIS on guide-
lines that governed genetic engineering re-
search and prohibited deliberate release of
engineered organisms. The EIS had identi-
fied dispersion of engineered organisms as a
potential environmental hazard. In 1978, the
guidelines were changed to waive the ban of
deliberate release. An EA was completed, but
itdid notdiscuss theimpacts of allowing such
releases. In 1983, NIH gives the okay to out-
door releases of the engineered bacteria to
potatoes, tomatoes, and beans at UC Davis.
Plaintiffs sued to require an EA or EIS on the
experiment. The court finds agency review of
tests neither adequate nor a substitute for
NEPA compliance and recognizes the need
for NEPA review in situations of “low prob-
ability, high consequence risk: that is while
there is only a small possibility that damage
could occur, the damage that could occur is
great.” Id. at 147-48. NEPA deficiency restsin
“NIH’s complete failure to consider the pos-
sibility of various environmental effects ...
Remarkably, therefore, [NIH] completely
failed to consider the possible environmental
impact from dispersion of genetically altered
bacteria, however small thenumber and how-
ever subject to procedures limiting survival.”
Id. at153. The court further concludes, “In this
case the issue—appropriate environmental
review for the first deliberate release of ge-
netically engineered organisms—is one of
great public importance. Indeed, this immi-
nent application of a new technology with
unknown environmental consequences is
precisely the kind of situation NEPA is in-
tended to address.” Id. at 156.

—Joseph Mendelson III, Legal Director,
Center for Food Safety
(www.centerforfoodsafety.org) and Interna-
tional Center for Technology Assessment
(www.icta.org).

I Tad Walch, “Tech Cases Critical, Roberts
Says at Y.,” Deseret Morning News (Oct. 24,
2007) available at http://
www.deseretnews.com/article/content/mo-
bile/0,5223,695221427,00.htm] (last visited
Oct. 24, 2007).

242 U.S.C. §§ 4321-4370e.

Federal Register Summary from 1/19/08 to 2/15/08

BRUCELLOSIS. The APHIS has issued
proposed regulations amending the bru-
cellosis regulations concerning the inter-
state movement of cattle by changing the
classification of Texas from Class A to Class
Free. 73 Fed. Reg. 6007 (Feb. 1, 2008).

COTTON. The AMS has announced its
determination not to conduct a continu-
ance referendum regarding the 1991
amendments to the Cotton Research and
Promotion Order provided for in the Cot-
ton Research and Promotion Act amend-
ments of 1990. This determination is based
on the results of a sign-up period con-
ducted September 3 through November
30, 2007, during which eligible cotton pro-
ducers and importers were provided an
opportunity to request a continuance ref-
erendum. 73 Fed. Reg. 5494 (Jan. 30, 2008).

EMERGING MARKETS PROGRAM.
The CCC has announced the availability of
funding for the Emerging Markets Pro-
gram (EMP) for fiscal year 2008. The CCC
is soliciting applications from the private
sector and from government agencies for
FY 2008 and will award funds in early
2008. The EMP is administered by person-
nel of the Foreign Agricultural Service. 73
Fed. Reg. 4172 (Jan. 24, 2008).

FARMLAND STATISTICS. The NASS
hasissued areport on the number of farms
and livestock operations in 2007. The re-
port states that the number of farms in the
United States in 2007 is estimated at 2.08
million, 0.6 percent fewer than in 2006.
Total land in farms, at 930.9 million acres,
decreased 1.5 million acres, or 0.16 per-
cent, from 2006. The average farm size
was 449 acres during 2007, an increase of
three acres from the previous year. The
decline in the number of farms and land in
farms reflects a continuing consolidation
in farming operations and diversion of
agricultural land to nonagricultural uses.
The report also states that the number of
operations with cattle totaled 967,440 dur-
ing 2007, down slightly from 2006 and 2
percent below 2005. Beef cow operations
in 2007 were down 1 percent from 2006
and 2 percent below 2005. Milk cow op-
erations were 5 percent below last year
and 9 percent below two years ago. The
number of operations with hogs totaled
65,640 during 2007, down slightly from
2006 and down 2 percent from 2005. Places
with 2,000 or more head accounted for 82
percent of the inventory. The number of
operations with sheep totaled 70,590 dur-
ing 2007, up 2 percent from 2006 and up 3
percent from 2005. Of all sheep operations
that include breeding sheep, 91.1 percent
were comprised of 1-99 head, 7.4 percent
had 100-499 head, and the remaining 1.5
percent were operations with 500 head or
more. Operations with 1-99 head account

for 30.8 percent of the inventory, 100-499
head account for 23.1 percent of the inven-
tory, and 500+ head account for 46.1 per-
cent of the inventory. The number of op-
erations with goats totaled 108,130 during
2007, up 4 percent from 2006. Angora goat
operations totaled 4,550, down 4 percent
from 2006. Milk goat operations totaled
19,930, up slightly from 2006. Meat goat
operations totaled 90,270, up 4 percent from
2006. Total goat operations will be equal to
or less than the sum of angora, milk and
meat because places which own more than
one goat type only count as one operation.
Sp Sy 4 (Feb. 2008).

MILK. The AMS has announced that it is
inviting comments on a proposed amend-
ment to the Fluid Milk Promotion Order
(Order). The proposed amendment, re-
quested by the National Fluid Milk Proces-
sor Promotion Board (Board), which ad-
ministers the Order, would reduce the bur-
den oflate-payment charges applied to pro-
cessors who underreport the amount of
assessments which they owe to the Board,
provided that the processor has not made
more than two reporting errors in the prior
12 months. This amendment would reduce
theburden of late-payment charges on pro-
cessors who underpay assessments due to
unintentional errors or miscalculations. The
Board believes the late-payment charge is a
necessary provision of the Order to encour-
age paymentby all processors subject to the
assessment and helps ensure the receipt of
assessments owed to the Board. However,
the Board also believes that there are in-
stances when unintentional errors and mis-
calculations occur, and in such cases, the
late-payment charge could be viewed as
excessive. All other provisions of the Order
would remain unchanged. 73 Fed. Reg.
4762 (Jan. 28, 2008).

PACKERS AND STOCKYARDS ACT.
The GIPSA has issued proposed regula-
tions which add “swine contractors” to the
list of regulated entities subject to specific
regulations under the Packers and Stock-
yards Act. In the 2002 Farm Bill, Pub. L. No.
107-171, Congress added swine contractors
as entities regulated under the P&S Act.
The proposed regulations prohibit regu-
lated entities from circulating misleading
reports about market conditions or prices.
The proposed regulations also address in-
spection of business records and facilities,
information that regulated entities are re-
quired to share with the Secretary of Agri-
culture, and USDA's responsibility to re-
frain from unauthorized disclosure of that
information. 73 Fed. Reg. 7482 (Feb.8,2008).

PACKERS AND STOCKYARDS ACT.
The GIPSA has issued proposed regula-
tions which add “swine contractors” to the

Cont.onp. 5
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AMERICAN AGRICULTURAL
LAW ASSOCIATION

Membership Renewals

All members should have received a 2008 membership renewal notice. Many thanks to all members who have sent in their
membership renewals. Renewal reminders will be sent soon. Please send in your membership renewals by March 20, 2008 to avoid
missing the next issue of the Update. If you know of someone who would benefit from membership in the AALA, I can send you
a brochure on the AALA with a membership form. RobertA@aglaw-assn.org
2007 Conference Handbook on CD-ROM

Didn’t attend the conference in San Diego but still want a copy of the papers? Order the entire written handbook plus the 1998-
2007 past issues of the Agricultural Law Update on CD. The files are in searchable PDF with an interactive table of contents that
is linked to the beginning of each paper. Order for $45.00 postpaid from AALA, P.O. Box 835, Brownsville, OR 97327 or e-mail
RobertA@aglaw-assn.org. Copies of the printed version are also available for $90.00. Both items can also be ordered using PayPal
or credit card using the 2006 conference registration form on the AALA web site.

2008 Conference

Planning for the 2008 Symposium is already underway, with new President-elect Maureen Kelly Moseman seeking topic ideas
and speakers for the meeting in Minneapolis, MN on October 24-25, 2008 at the downtown Marriott. The Marriott is located near
the light rail system which connects downtown to the airport, the Mall of America and other local attractions. We will be working
with the Minnesota Bar Ag. Section to provide the best all around experience for attendees. Mark your calendars now so we can
have a record attendance.

I would like to make a particular plea to AALA members in states neighboring Minnesota to provide me with names and
addresses of practitioners, farmers, ranchers and agribusiness professionals in your states who might be interested in attending
the conference. We have only a small advertising budget but would be happy to send a dozen or so brochures for you to hand out
at meetings and conferences.

Please note the change of address and phone/fax numbers for AALA Executive Director’s office. A few membership renewals and
other correspondence were still sent to the old lowa AALA address. Please double-check that your records show this current
address for the AALA:

AALA, P.O. Box 835, Brownsville, OR 97327 Phone: 541-466-5444 Fax: 541-466-3311

Robert P. Achenbach, Jr, AALA Executive Director
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