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Wetlands case g rantedr o H

Inkte 1997, he U'S. Cout of Appesis for the Fourth Crout adered aretral for
anindvidual and two partnerships convicted of Clean Water Act (CWA) wetiands
vioationsinconuncionwitha Maryland residential development. UniedSaesv.
Wilson ,No.96-4498,1997 US. App. LEXIS 35971 (4 " Cr.Dec 23 1997). Thetid
aunmrmedlhedefemlansdmyvobncrsdIrEONAtrmwgy
dschargingflandexcavatedmaterialinowetandswihoutapermitiomthe US.
Amy Corps of Engineers (COE). The developer was sentenced to serve twenty-one

- monthsinprisonand paya$L miionfine. The developeralso held postionsintno
for ive years, and were adered 1o resiore afieded arees and prepare a plan ©

Thedevelopmentworkatissueinvolvedeforts ioimprove thedrainage ofland o
make buiding feasble. From 1983 to 1993, the defendarts attermpied to drain at

. Agrouitral law kestireedihefourparssinvalvedby doging diches. Subsianidlivesbier
added in an atiempt o raise the ground level of the paroels. Olher work involved
bblography reshoring efiorts because of wetnessinduced ground shiing and colapse. In
) addion, tialtesimony revealed thet despie the atempis at drying the property
. Federal Register through diiching and draining or through the pumping off of standing weter, and
nhief evenaterhundreds oftuck loadss of sone, gravel and atherflhed been added o

free ofthe parces welnioing plrts conined o oot rouch e .
On appesl, e cout conclced et 33 CFR. secton 2B83a3(1999), which

pesiciedsposal aflect’ intersiate commerce, was unauthorized by the CWA as imited by the
programs Commerce Clause of the United States Constitution and, therefore, was invalid.

Consequently, because the reguiation improperly expanded the COE's jurisdiction
beyondthe pontthe Congress couidhave authorizedinthe CWA, ajury instruction
caseduponthereguiaionwasalsoerroneous. Likewise, the courtheldthatasecond
Jury instrucion conceming wetlands may have caused the jury o find the defent
danis lable even though the wetands on the affected property may not have been

SobEnaaies AILALA adipcenttowatersoverwhichthe COEhadauthority. Thisalsowasabassforanew
members are ivied o submit tiel acooding b he Fouth Gk . ek
atkspte e Peseir Theoourtaisocondudedihal'Stiecasing' mayrotactielynvolete'actior
drbapisdddrsarieg dipouianisandthereforemaynotghveriseibawetandviostioninevetycase The
saowihtearte Toaad Continued on page 2
o tr cyar e
a . . .
ide Fifth Circuit upholds USDA Inspector
Gener al subpoenas
_I N FUTURE The Fih Cireuit hass upheld the authoriy of the USDA Inspedior General (IG)
subpoenarecords of selected farm program partidpantsin connecionwith an aucit
I SSUES ofthe particpants complancewihthe programpaymertimigtionrueswhenthe:

‘Ulimate’” pupose of the audt is D assess the efiediveness of the Consoldaied

Fam Senvice Agency’s (CFSA, now FSA) procedures for detecting program fraud

adabuse.  WintersRanch Partnershipv. Viadero ,123F3d327(5hCr.1997). The
Fih Crouiis dedsion reversed adistict court dedision thet held thetthe admin-

istraive subpoenas at issue were beyond the IG's subpoena avthority under the

. Inspedior General At o 1978, 5 USC. ap. 3, 88 1-12 The distict cout drielly
'I;:gSPS Agreement 1eid onthe Fih Glouls decenin Budgion Norhem RR. Co. v. Office of
L Inspector General RR. Retiement Bd ., 983 F2d 631 (5h Cr. 1993), which hed
Oganizalions construedine Actioprohibitan inspector Generalfiomassuming, as partafalong:

term continuing plan, the reguiaiony compliance fundions delegated to the agency.
Thedstictcoutioundthatthe subpoenashad beenissuedfortheexpress pupose
of conduding indvidual “payment imitaion reviews” pursuant 1 a longderm

Continued on page 2




WETLANDS CASECONTINUED FROM PAGE 1

aout dd noie tet whe t s posshe
thaisdecasingmayresUiinavioation
ncete casss ajy nstudon s
ingthat sidecasingwas prohibieedwent
bofaradneoe&ﬂadarwvm

tel cout emred in g D requie
mensreawihrespectioeachelementof
a CWA dffense. In general, courts have
held thatthe govermmentcan prove that
adefendant ‘knowingly viokaied” a par-

of the appicable legd sandad and is
\ciinaddtreeeartosun
dalyingisvickion ThisresUtiscom:
monlyjstiedonthebesisthatervion
mental ciimes are offenses against
socetys pubicwelare Foreanpe in

1993 theNinh CirouitCourtofAppeals,
nacaseivovingthe CWA, imiedthe
knowledge regquirementtothe defendant

Fad12:50 " G 199& The cout
construed the CWAInsuchaway thatit
wes ‘nat gpparert from the face of the
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statute\whetherCongressrequiredproof )
o aitid et for d eemers, o wes anare of fads esabising the re-
whether trended for he viosion quired lengh between the wettand and
perainibknowingeonducthathappens theweters of he Unied Setes; and )
0 viokte the law. Based on anaogous tethedeercartinewheddrothae
pubic webre siatLies, the Ninth OF- a pamt Whie the Fourth Cirouit con
Lt constued viosars of the OWAS chrlec fetewn iU goemment
dm&% defendants were aware that their con-
tizecl by adiminished mers rearecire- dutwes lege, e ower aots Ly
mert. B, in 1996, the Fih Giouk rscions ol not adeguaely impose
Coutof Apeetshethetanincivid el onthegovemmenthebudenofproung
may not be convicted under the CWA knowledge wih regard io each siatLiory
unless the govemment establishes that element As such, a new il wes re-
the incividal hed knowedge of each quedoniisgaund
eemert of the charged ofense. United Ths s an imporant cace for fammers
Shesv. Ahmad I0LFA3BE " Q and ranhers whose lnas et e
y presence of sobied wetands. For &

Here, he Fourh Ciaviheidhethe MOSL D Gecarks, lgsale allempss
qimingli ; h@el:;eenmadebimﬂegwermm‘erts
emmertopove (1) tatthedefendart Jaicicion ower SoBed weters
e ey 3 T
%M fve dfemoing a iming the feckrl
g, (3 thet the defendant knew the govemments Liisioion over sobed
methodusediodscharge e polutants; wetands on agrioutural lend may be
@tethedeendartknewthephyscal sehi
cheracerisicsofhepropertyinowhich —'Roger Mchv_ven, Kan§as State
the poluiart wes discharged ideriied Unnversty,Cooperalie Exeenson
tasawetand (5) et the defercart Service, Menhetian, KS
SUBPOENAS/Gntinued from page 1
reguiatory plan. Having found that pur- oneatherrecentchalengetoaUSDAIG
pose, the ditict cout conduded thet subpoena. See Ingoeaor Gered of the
the IG audit that the subpoenas were US DeptofAgie v. G V12 Fd
nendediofutheramouniediotelGs 1007 (11t Cr. 1997).
improper assumyption and dugplication of The USDA Office of Inspector General
theprogramoperatingresponshiiesof isanindependentunitwithinthe USDA,
theCFSA.  Winters Ranch Partnershipv. andhesoopedisduiesarespediedn
Viadero ,90LF. Supp. 237, 24043 (WD. the Inspedior Generd Act of 1978, See

Tex 199%5).

h eesy te daid aut  te Hh
Grouk shaply dsagreed with the ds
tidaoutsidngsasotepuposedt
the subpoenes.  More sgniicart,
ameaedbram/vifemdlsea’-

Buriington Northem Fa
theacadennan,thsamaretﬂam
ingsnotewortybecausethe Burlington
Northem  deasion ntroduces the law

the ocout

goveminginspeciorGeneraksinthelead-

ing administrative law casebook, Peter

L Sars ad, Gahhom and Byse's
Administrative Law ©Ghed 19%) ad

the dedson hes been aiidzed by the

tit of Caumba, Aadair v. Rose Law
Firm , 867 F. Supp. 1111, 1117 ODC.

194 Unied Saes v. Hunion & VWA

iams , 952 F. Supp. 843, 84951 (DDC.

1997). For the pradiiioner, arny nanon-

gdte Buriington Northem dedan
reduces the number of the alreadly im+

ited grounds onwhich InspectorGeneral
subpoenas can be challenged. The
Burington Northem dedsion hed been

ao 7CFRPat610(podngirte
USDA IG organization, functions, and
delegaions of authory). As desabed
bythe Alh Clout

AndicedingoedorGenerdisesiatr

ished in executive departments and

eeive agendes b ad as an inde-
pendentand doedive unt' (1) oot

gations relating o the programs and
opeairsdifeageno]’ @ orec

ommendpoices for  ‘adMies designed
(AYopromoieeconamy,efidency,and

efiediveness

‘ntheagency'sprogams

and operaions, and ‘B) O prevert

and (3)opovdeameansiokeepthe

agency head and Congressinformed of

problems and deficiencies in the

agency's programs and operations and

o recommend cormedtive acion.
Wirtters Ranch Partnership J23Fda
30EYEUSCap382) Toasst
InspectorGeneralsinthe performanceof

Continued on page 6
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Agricutlr aa wbblog

Agricultural law: attomey roles and
educational peograms

Huerta, How the Legacy of Cesar
Chavez Cortinues io Impact the Lives of
Farm Workers Through the National
Farm Workers Service Center ,9LaRaza
L J.18319 (19%).

I The Development Rokes of the

Farm Workers Service Center ,9LaRaza
LJ. 191-194 (19%).

Animal rights

Cound for Agriculural Soence and
Technology, The WelBaing of Agiak-
tral Animals (Task Force Report No.
130, September 1997) 34 pp. induding
bilography and index.

National Agricuttural Library-Animal
Welfare Center, Compendium of Animal
Resources (CD-ROM, 1997)—160 docu-
ments (Seluies, reguisions, gudenes,
€ic) rebiing o the Animal Wellare AQ,
$35perdsc

Aquaculture

Ba, Maiutren Ofshoe Qical
Habiiat Areas: A Case Study of the
Steliwvagen Bank National Marine Sanc-
tary 2 Ocean & Coastal L J. 273283
(1997

Brennan, ToBearNat ToBelnvoled:
Aquaculture Management Options For
the New England Fishery Management
Coud  20cean& CoasialLJ. 261-272
(1997

Comment, InieridalZoneAquacuitLre
ardithePublc TiustDoctine ,20cean&

Coesial LJ. 383414 (1997).

Hopkins, Goldburg & Marston,
vionmenttal Critique of Govemment
Reguiiaton and Polaes for Open Ocean
Aquaculiure , 2 Ocean & Coasial LJ.
235260 (1997).

Res;,  Defnig the Feded Roe n
Ofshore Aquacuiture: Should it FeatLe
Debgain b the Saes?,

Coastal L J. 209234 (1997).

AnEn-

2 Ocean &

Biotechnology

Qesi  Recombinant DNA Patents in
ftigati Comparative StLidyofSome
EPO and UK National Court Decisions
28 Intl Rev. Indus. Prop. & Copyright
603622 (1997).

Oken,  The Biotechnology Balancing
Act Paterts for Gene Ragments, and
Licerdg the ‘Uselll A" ,7ALd
Sd & Tech 295334 (1997).

Redidk, Reavey & Micheks, Piae
Legal Mechanisms For Regulating the
RisksafGeneticalyModifledOrgarisms:
anAleraiie Path Wihinthe Bosaely
Pood  ,AEML 1-78(1997).

raphy
Cooperatives—organizationalissues

Carman, Fedeaied Stuaures for Co-
operativeGromth , 123 Cop 122 (1997)

Environmental issues

Capuio, AJob Haf Fnshed:  The Cean

Water At Afler 25 Years ,ZTEM L
Rep. 10574-10585 (1997).
Davidson,  Ecosystem Management in

the Smaler Watershed
Nat. Resources J. 6377 (1997).

Grossman, Some Legal Issues Corr
ment , R. Banpah (ed), Law In Motion
545597 (Kiuwer Law Intl, 1997).

Myers, Ruark & Badkiel, Developing
an Enduring American Agriculture 12
Nat Resources & Ervt 110113 (1997).

Ruppar, A Suney of Envionmental
Laward Agiculre: ks Inierest Sorou
ng? ,8EM L InNY. 163174 (Nov.

1997).

Farm labor—general and social
welfare

, 2 Great Pains

Jos  Famworker Housing in Cal
b ,9laRazalJ 177182 (1996).

Food and drug law

Rev. 1127-1150 (1997).

LassEr, From Hoof to Hamburger:
the Fdion of a Sae Meat Suply 3
Wiamette L Rev. 411-465 (1997).

Forestry

Comment, Disputes Over Timber Re-
moval From National Forests (Mouritain
Statesl egalFound.v. Gldkman 92F.3d
1228 DC. Gr. 199%) ,2J N Re
souroes & Envi L 189200 (1996).

Mondou, OurLand is What Makes Us
WhoWeAre: TimberHarvestingon Tribal
Reservations after the NIFRMA
Inden L Rev. 259-296 (1997).

Pach, The Mouse That Roared: How
the National Forest Managemernt Act D
versily of Spedes Povison s Charging
Publc Timber Harvesting ,15UCLA
J EM L &Pdly. 113150 (199%6).

J2LAM.

Fruits and vegetables—perishable
agricultural commodities

Smoger, New Environmental Laws
ment and Environmenttal Audit StatLites
Tum Torts Against Publc Safety Acho-
s BT 0740 1997),

Intemational trade

Noe,  TheNeedforaGATT Doctineof
Locus Standi: Why the United States
CannotStandthe EuropeanCommunity’s
Banana Import Regime ~ ,6MmMJ.Go-
bal Trade 533583 (1997).

Noe  Seling Scence Under the SPS
Agreement: Accommodating Consumer
Preference inthe Growth Honmones Corr
ey ,6Mn.J.Gobal Trade625656
(1997)

O,  BananasandTrealy-making
Poners: Qumert ksues in the BExerdl
TradeLawoftheEuropeanUnion
J. Giobal Trade 473532 (1997).

, 6 MM

Land use regulation
Land use planning and
farmland preservation techniques

Comment, The Acquiisiton, Abandor-
ment and Presenvationof Ral Comdors
in North Caroina: a Historical Reviewr
and Conttemporary Analysis
Rev. 1989-2048 (1997).

Pooaty Dipues ad Ralsoiak in
Indiana ,30ind L. Rev. 723761 (1997).

,BNCL

Marketing boards, marketing orders
& marketing quotas

SHot Stephenson & Anderson, Mik
Marketing Without Federal Orders 2
Choioes 37-41 (#3-1997).

Organizational forms for
agriculture—incorporation

Fredeidk, The ABCs of LLCs: Limited
forRural Businesses ,64Rud Coop. 36-
39 QuylAugust 1997).

House, Limied Liabity Comparies:
ANewTodlfor Smal Agribusinesses? , 2
Choices 37-33 (#4-1997).

Pesticid
Noe,  InDefense of FIFRA Preemption
of Faiure o Wam Caims , 12N
Resources & Envil. L 123140 (1996).

Public lands

Feyode, Repaiing the Waers ofthe
National Parks: Notes on a Long-Term

Sraegy |, 74 Derv. U. L Rev. 815846
(@asen).
Surveys
DC.CrautReview, AgricutturalLaw ,

65 Geo. Wash. L. Rev. 610615 (1997).

Continued on page 6
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Stateag ricutr  alpestiode disposal pr

By Terence J. Centrer

The disposal of hazardous weste s a
subject that draws public attention.
Fms seeking sites for the manufactiure
or disposal of hazardous materials may
be met by locd dizen goposiion re-
ferred 0 as NIMBY, Not in My Back-
yard. Inequiies conceming the locaion
dflocally undesirablelanduses (LULUS)
have been the subect of considerable
rescach.  Anenvionmerial jusice  move-
ment has exposed practices that might
constie envionmental radsm.
Whiemanyagriculiuralproducersmay
feellhaINIMBY LULUs, and environ-

adesratherthandsposigoftiem, gov

saiel.

The disposal of unwanted pesticdes
presenis agrictural producers a chat
lenge. Many producers are notaware of
the legdl requirements for dsposdl, and
ofien, a convenient method for safely
dgposing pesiades s natreadly avak
able. Sunvey resuits of famers from
long, ® Minnesota, ¢ and Vermont 7 ag
gesthatmostpersonswihquiantiiesof
unwanted pestiades continue O store
them because of the absence of a visble
disposal opion. Usualy, produicers akso
aeuwig ©Oimr te l o o EH
dioosel

Desgie  adedn dos N moeet saes
producersinmanyareashavencthadan
opportunity to dispose of unwanted pes-
fades because dfthe localzed and -

TerermJCawBrPraw:rmem

verslyoGeaga Amoeinoeatharal-

S5 dfthese povsars may be fourd in
volume 1720fthe Stanford Environmen-
allLawJoumal

geed naure  of many colecion programs.
I addion, the bdk o deias of
requirements and the new options avai-

able under the Universal Waste Rule

have impeded more comprehensive ef

fots Toafodadagiouuaproduoes

possessing uwanted pestiades a ds-

posal apiion, Saes may need D revise

ther programs o at cosisand increase

cposal Ut

Federal regulatory mandates

Federal hazardous weste reguiations
gy o agiouuEd pesiodes in e
Bn sueios 8 Hazardous wastes are

caded masiss tetae naud or
semisoldiom. 10 Discardedmeteriasin
dude those thet are abandoned, consid-
erednherentywesieke, argualfying
recyded materiaks. A material aban
doned, by being dsposed o, savese.
within the federal statutory framework
foraddressing hazardous weste manage-
ment. Under Subite C of the Resource
Conservation and Recovery Act (RCRA),
the EPA has promulgated regulations
that identify hazardous wastes and has
prescribedregulationsthatchampionhu-
ades may be disposed of pusuant
generalhazardouswaste regulations 2qg
te gedd  reguiions or wnvesa wese
managementsetforthin Part 273. BThe
UniversalWaste RuleofPart273relaxes
federd winvoMing three categories of
widely generated wastes known as uni-
thermostats.

Foruwartedpeﬂad&s,theUmer

ograms

ade products colected and managed as
pat of awese pesicoke adedion po-
gam. These are materials thet are no
longerusslulfortheriniended purpose,
for use on aops or are dosdee and re-
placed by newer products. Unused pest-

ThesgnicancedPat273isrelxed
nes for te managng of unvesal  wesies
whereby persons, induding agricuitural
procucers ekang pestiackes © a e
fion program, do nat have o meet the
paperwork nomally required of genera-
fors disposing of hezardous weste.

With the adaopion of universal weste
povEons, anent efiats of povdng
mhesaiedsm&aldsnedwxmed

ad wihout delled  recods
o the weses 6 Moeover, smal aokec

tions of up o 5000 Kograms may be

repedied S0 bong as there 5 never an
accumulation of more than this amournt.
Thus,aprogramcanjprobablyprovidefor

the coledion of thousands of pounds of

pestiodes under the relaxed provisons

o the Unversal Wese Rie fhee 5

never an accumuiaion  above tis  amourt

State regulatory oversight

Sie pesiade cdedionprograms o
unwanted pestiades consist of house-
hold and agricutural programs. House-
definedhazardouswestestoindudepes-
tiadesnomaly usedinahousehodand
thereby provideameansforhomeowners
10 digoose of pesiades. An agicuuid
pestiodecoledionanddsposaprogram
isdrededatunweniedagicuiuralpes-
tiades. Some of these progams Imit
particpation 1 famers or ahers who
use pesicdes whie ather programs are
natsorestidive. Atleastino progras

aooept pesiddes from nonagriculural

oommerclal businesses.

Tredieerisindtetpesdadt
lection programs may be significartt be-
case ofthe ahiy b exdude some un-
wanted pesticdes. This may occur under
programs in each of the two categories.
The household programs may exclude

4 AGRICULTURAL LAW UPDATE FEBRUARY 1998



Notable provisions of state

collection programs
Govemmental involvement with the

dsposal of pestiades s toubesome.

Given the dangers assodated with such

meeiss and the poenie By |

there s an acadert, see pesicde oo

lection programs operate under an ex-

ersie angy of regubiny provsons.

Regiiaion, appornimerns, sie Vs,

andonsiecdkedionsaekeyprovisons

tet esst i Bddig te s o5

D fdbe the adaly odecion ad
legdl dsposal of unwented pestiodes.
Regstration generates information on
the types of pesiodes thet need © be
odecedandthequeniiesofpesiodes
thet end users woud ke © have ook
leced Wih this infomnetion, the seie
can determine what should be oolected,
gvenavalblefirencaiesources Regr
itration dfiers an opportLiniy  seoure
addiiondl informeation on the condiion
of conaners, bocaion of pestockes ad
whetherthe applicant or material quak
fies under the Siaie progam. Regisiia
fon aso provides infomaiion for the
developmentafbid spedicaionsforuse
n contreding o the dgposdl o e
pesiotkes
Avaiondiregstaionisiosted-
ule an appointment over the phone for
the debvery of an unwanted pestiade.
lowa has adopted an appointment direc-
tveaspatdis TaxcCleanupDaysior
te odedn o pesiikes ad der o
westes. 1 During a twoweek period pre-
cedng the odledion, persons wih un-
wanted pestiades cal and book an ap-

als pursuart o therr appontment. The
appointment means participants may be

met & the codedion Se enfance ©

cofim ther scheduled appointment,  and

diededioheappopisiecdedions:
forsarocaionsatthesie Angpare

ment procedure is hefpil in organizing
personnel and in determining the ap-
podreecssisafeachscheduied cdlec
n

A few Saie pesioce adedon po-
grams have incorporated siie vists and
ather safety feaiLies 1o hep guarantee
thetheadkedionprocesscoesnatenial

asploranacadert. Cooradoinduoed

a \Vid b each se b deemire the

ther conainers, and ipag the coniane

esforpdup 18 With the more compete
informationthataccompanies aprogram

wih a se V&, there should be fener

fon by e pesos de D te it
aeased saiely and seauiy of such a
program. Avariationafthisrecuirement
sbmeke onsie adedm avebbie |
gams do natinvole sie odedion be-
cause ofthe addiional expenses of such
programs.

Moving toward a permanent
program

Through a suney of siae pestiode
ooledion efots n 1996, infomeion
wesgatheredonthestatusandresuiisof
Satrendeavorsofdisposingofurwanied
pesticides as a mgjor concemn and have
woked had O develop appopriae Stat
eges o respond o this envionmental
issue. Simuiianeously, the absence of
awmeanrgftjtypeofpennanemlegs—

gessthatthessuedfhowvasaiemght
move from a temporary or targeted pro-
gam © a refdbe program thet truly
removes most accumuliated pesticdes is
important.

The pesitoe cdedon s of sav-
erd sees have Smply consisied ofiar-
geted accumulations of unwartted pest-
ades, whie ohers have scheduled oo
lection programs based upon the aval
adlly of ndng. These efiots ae a
reasonable beginning and may markedly
lems posed by accumuiated pesticides.
However, targeted programs cannot be

expededivcdledalontheaccumusted
pesiades because parfidosion & vo-
untary and some people wll nat partic-

Moreover, targeted programs do not

adeealbngemsouioniorteds

posal of unwanted pesticides because
they do not address the continued gen+
eration of urwented pesticdes. Unused
pestiades continue to accumuiste when-
ever a producer buys more pesticdes
than are he or she uses. The dangers
posed by unwanted pesticides cannot be
completely addressed untl an ongoing
bngemsauionisin plecewihregu-
latoryguidelinesandapermanentsource
ofundng

Concluding comments
unwanted pesticdes hasbeennotedasa
ences of foty Sates in operaing pest
ade oolecion programs show that Siate
progams can efiedively provide for the
safe removal of accumuiated pestiodees.
Atthe sametime, afewtargeted efiorts
cannothe expededioeimnaiethedant
gers of sored pestiodes. The confinued
generation of new urwanted pesticdes
together with accumulated stods thet
have nat been colected means thet a
longerm approach is needed.
Theandyssofthepossonsdisaie
pestiode cdledion programs keads 0
four dosarvaiions. A, atermporaty o
tergeted colecion program may be ap-
propriate toremove accumuliated quant-
ties of unwanted pestiades. Second, a
Saiewaning o have a pesiode adec-
tion program should adoptthe Universal
Waste Rule. Next, given the importance
might be recognized for incorporation
ino a recommended response. Fourth,
the indiiuion of a longem souion
shouid be encouraged due to the storage:
ofunwanted pesticides by producerswho
havenatparidoaiedinavalabecdec
tioneffortsandthecontinuedgeneration
of umanted pestiades. As indvidual
slal&gm@m’erma‘dathnﬂe
menting provisions for the Universal
Weaste Rule, they should contemplate

"Margaret Jones, U.S. EPA Region 5,
Agicutural Clean Sweep: Waste Pest-
cde Removals 1988-1992.

240CFR pt. 273(199%), 60 Fed Reg.
25492, 2550606 (199%9)

Continued on page 6

FEBRUARY 1998 AGRICULTURAL LAW UPDATE 5



Subpoenas/Continued from page 2

these fundors, te Ad poides for boad the Inspedior Generd Adt 1o audic the underthelnspectorGeneral Act b, B8
subpoena authaiy. 5 USC. ap. 3 8§ BuringtonNorthemRairoad. Theaudit F2d at 636. The Inspector Geneval sub-
684 weshiendediodetermineiftherairoed sequentydaimedthathewas onlyexer-
The authority conveyed to Inspector wes properly paying the taxes it was g oversgt auhaiy, but the ds-
Generasunderthe Actisnatunimiied, required to paytofund employee benet tracxmageajvm&n”gml\mh
however. The Adtexpresslyprovidesthat programs administered by the Rairoad
an agency may not transfer ‘program Retrement Board. Buriington Northem , haimg te et out te HAh
peraling responshliies o an Inspec- 983 F2d at 631 Though the Rairoad Gt agead wih the dstiit couts
or Genedl b .89 Aseqiredly Retirement Board had the authority to findngthaithelnspeciorGeneralspan
teAh G, ‘fhetarser dsuch investigaiewhetherralroadswereprop- ‘fnesnatocodLd ot dheds ik
responshiy would nat be propery re- ety paying therr texes, the Board had roads like Burington Northem, but
lied 10 or competile wih the fundion never done 0. Insteed, the Board hed raher, O assume areguar  awding func
o te IG as an independent doecive refled on audis conduded by the Inier- tion to detect tax noncompliance and o
inspedioraftheagency's gperations,and nal Revenue Senvice. H ., B\3FA633 perhaps assume a tax odleding func-
such a transfer woud thwart, not fur- A of d ., 983 Fd & 640 The Hh
ther, the saiiory design 0 esiabish Concemed about the adequacy of the Cireuit then held the Inspector General
the IG as a separate, independent, and Boards relance onIRS audisioensue Actdid notauthorize the Inspector Gen-
obedive audior and investigator of tax payment compliance, the Board's In- ed Deeasipeea hal ofa
agency gperations” Wirtters Ranch Part- spector General began audiing the ral- regularly scheduled tax compliance au-
nashp , 123 F3d & 334 dg Burlington roads. When the Inspector General sul- dt of a ralroad company’’ because such
Nonhem B3R a642) poenaedtherecordsofBuringonNorth- ‘feguiatory complance investigations or
PoroisdedEmnin Winters Ranch emn, the raroed chalenged the Inspec- audis’ are sodywihnthe povince of
Parnershp  , te Hih Gait hed 1e- tor General's authority on the grounds the agency and are nat o be caried out
buffed an attempt by the Inspector Gen- that the auditwas animproper exerdse ciediywmcagerrysrspeduGe‘r
eral ofthe Ralroad Refrement Board o of reguistory authory rather then a b .93Fxa6404L
use the subpoena authority granted by proper exerdse of oversight autharity Continued on page 7

PESTICIDE DISPOSALI/C ont. from p.1

3Ha. St Am. 8403 7264(199%6) Her "ANen Karetz, \t Dept of Agic, niy Interests Unaer Commeraial Codes
waiRev.Sat §149A:135(Supp. 1996); Food & Markets, Obsolete Pesticide Dis- and Motor Vehicle Laws , 51 U. Miami
ldaho Code § 22-3423 (1996); Idaho posal Profect 18 (Ociober 1991). L Rev. 11091154 (1997).
Admin. Procedures Ad, e 020303850 8Eq,40CFR . 273(1996),
(1994, 415 L Comp. St A §8 60/ 942 USC. § 69035) (1994). Water rights: agriculturally related
191(1997);lonaCodeAnn.§8455B 488, 1042 USCA §6903(5) (1995 & Supp.
455F8 (1990); Ky. Rev. St Am. 8 1997). Rvea,  Imigation Communiies of the
22410610 (1996); Md. Code Ann, Env. 14)CFR §2612() (1996 Unper Rio Grande Bioregion: Sustain-
§§ 91801, 91802 (1996); Mich. Com. 24 ps 20020, able Resouroe Use inthe Gobial Context ,
Laws Ann. 88 324.8307, 324.8715, Bap2Zl 36 Nat. Resouroes J. 491-520 (1996).
3248716 (1996), Minn. Stet. Ann. 88 18273382 Stephenson, Groundwater Manage-
18B.065, 18B.26 (1996); Minn. R. 5 60Fed Reg.25492,255065-06(1995). ment in Nebraska: Goveming the Com-
1509.0020(1997); Miss.Code Ann. §869- 6See40CFR §2736(199%). mons Through Local Resource Districts,
23-30110-313(1996) Mort CodeAnn. 88 7 DeWit, supranoie 5, &t 5. 36 Nat. Resources J. 521-538 (1996).
80:8-11110-213(1995), 1997 Mont Laws BKaren L Panter, Coo. Siaie Univ.
42;NevRev. Stat §536270(1995);Nev. Coop. Extension, Northem Colorado F you desie a aqpy of ay afde o
Admin. Code §586.011 (1993); N.D.Cer+ FrontRangePesticideRecoveryProgram, further infommation, please contadt the
tury Code § 191804 (1995); 1997 ND. Proect Fnal Repart 1 (June 28, 1996). Law Schodl Library nearest your ofice.
SB. 2083, NC. Gen St § 143463p) —Drew L Kershen, Prof. of Law, The
(1996); 1997 NC. Sess. Laws 261; Or. Univ. of Okia., Nomman, OK
Admin. R. 340-113-070 (1991); Pa. Code,
7,8 128010.18(1993;SD.Cock AG LAW BIBLIO./C ont. from p. 3
fied Laws 88 3820A54 1o 55 (Michie Torts
16 SEAM 683918 1103 H
1104 (1996), Wash, Rev. Code Am. § Hannah,  Uncerainy About the Pre- FFederal Register
1558045 (1993); Wash. Admin. Code §8 miesLahly offhos Famers 2S - b, . ec
16228157 1 -160 (1996); Ws. Adimin. LU LI6L71(1996) n I
Code ATCP 3401 0 .09 (1992). The folowing seledion of iems were
4See Charles P. Cubbage, Mich. Dept Uniform Commercial Code— pubished inthe Federd Register from
o Agic, Seie AgiouLial Pesiode Atticle Seven December 23, 1997-January 20, 1998.
Cdlecions Sunvey 1 (1996). 1.Farm Service Agency; Dairy Indem-
SRoy D. DeWit, lona Dept. of Nat Kershen,  Aitce7-DoamentsdfTie ity Progam; il iue; efiedive daie
Resources, Household Hazardous Mate- —1996 Developments ,52The Bus. Law. 12/31/97. 63 Fed Reg. 63142
riels Toxic Cleanup Days 26 (January 15651573 (1997). 2IRS,; Esae and gitt tex; dsdaimer
1997). dineressardponesialiegsdec
6Joseph Spizmueler, Minn. Dept. of General fve dete 12/31/97. 63 Fed. Reg 63183,
Agrc, 1994 Report of Waste Pestidde —Linda Grim McCormick, Avin, TX
Collection in Minnesota 31 (January Muray, LatlydteSaeadlk
19%). Employees in the Mishanding of Sear
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SUBPOENAS/Gntinued from page 6

Fathedditooutin Winters Ranch

i hesubpoenasissuedbythe
USDA IG to the members of the Winters
Ranch Partnership squarely fel within
the soope o FAih Grouis dedsn in
Burington Northem . The partners had
particpated inthe wod andmohair pro-
graminthe 1991-93 marketing years. In
1994, the IG requested various records
rebingbthe patners parigpsionin
theprogram. Therequestiolonednaii-
caionbythelGiothepartnersthatther
faming operation was being audited.
Theauditwasexpresslycharadierizedas
a‘paymertimiaion review" o deier-
mine whether their faiming operation
wes caried out as represented © the

agency of the CFSA, the

ASCS. Winters Ranch Partnership Kol
F. Supp. at 238-30.

ShatyalertelGibedisack
ofthepartners,the CFSArequestedmost
ofthesamerecordsinconnectionwihan
end-oRyear paymentimicionreviewit
was conducting. Such payment limite-
tionreviewswerereguiaryconductedby
the CFSAandits predecessor, the ASCS,
as part of ther farm program adminis-
feion ieporeliss o .

After providing some of the requested
recodsiothelG heparnersreusadio
cooperate futher. The IG then issued
administrative subpoenas. The members

o the pateshp  bougt anadon  seek

ing to have the subpoenas dedared un
bl o.

The IG defended the subpoenas by
auck and by poning o “bolerpie”
redigtions in the subpoenas assering
thettheyweressuedipfutherthefunc-
fons gven © the IG n the Inspecior
General Ad Thedstictoout honever,
dismissed these contentions as posthoc
raiorelzaions. | found tet the ‘Un-
dispuied evidence’ esiabisned thet IG's
audk wes of a ‘feguisinny, rather then
oversght, nature,” and was thus analo-
gausioheadin BuringtonNorthem
b, 0L F Syp a 242 The dait
ooutaksocondudedtretthelGsreview
was being conducted pursuant to “long-
twihntesooqed Buriington Nort-
en . H . Onthese gounds, te deiit
oourt refused o enforce the sUbpoenes.

‘ITeIGacpededbifeFﬂhOuj;

Acooding o the Fih Crou, the IG
wes oy conduding a “spat dhedK” of
thepartners paymentimiationcompk-
ance. The IG was not implementing a
“orgiemiegLiaoly pen"estheds-

tict cout hed found. Winters Ranch
Paershp  ,123F3dat 33536 Asex
plained by the Fith Crauk, the IG had
selected six wool and mohair producers
foranauditibdeemineiowhatextert,
fany,thesixproducershaddefraudedor
abusedtheprogram. Astothisand other
Jpuposes o this “spat dhedk” te Fih
fom te fndngs o the ditit cout
The dstict cout hed found thet the
auds pupose wes imied o the po-
ducers  ocomplance  wih the payment Im-
fion es. t hed reeced the IG5
dam thet the ulimate pupose of the
audkwes 10 assess the agenoys perfor-
mance asaposthocrationaization. The
Fith Crauk, on the ather hand, found
thetthepurposedithelGsaudiwasnat
imited to determining whether the pro-
ducers had complied with the payment
Imiaion rues. kconduded et over
St of the agency wes, in e, the
audisulimaiepupose. b J123F30a
3B
The FHih Crouit also found no legel
synicane nthe fedtthetboh e IG
and the CFSA were contemporaneously
seedng vitely the same records. |t
dharadiarized the IGs adions as dupk
cating no more than the investigatory
techniques of the CFSA and found that
nether the Inspecior General Act nor
Burington Northem baredthe IGfrom
“‘emuiating’thei
ofthe CFSA Id | 1I23Fda3435.
Astowhetheranimpemissible trans-
fer of fundions hed oocurred flom the
agenoyothelG theHihCirouikopned
thet ‘o transgier of fundion can oaour
simply because the IG emulates a func-
tionnomallyperformedbytheagencyas
patafthelGsonnindependentinvest-
oo’ H ,123 F3d a 334 As ex
wmdb/heFIhOuj,traners
ferafundionioooaur, theagenoywould
havetoreinquishisonwn
tet fundion” o . @y
Northem 983F2dattA2) Hereaoood-
ingbte AhGaot e IGddna
assume, and the CFSA did not cede, any
of the agency's progiam operating re-
sponshiies” Rather, in the couts
words, the IG was conduding a “spat
chedk” of s producers; the IG wes nat
finga\odethythe CFSAnpimary
agencyprogramadministration’;andthe
‘pupcsedite IGsinvestigaionwes o
etthededvenessdteageo/sds
dageofproganopaamgmm

tyastheAcauthaizesandasthiscout

clearly indicated an IG may do in
Burington Northem J od,1BFda
335. Summing up its assessment of the

faas, the Aih Orouk condudked thet
‘flherecoddoesnatsuppatihedstict
fionusurped the agency's program oper-

Buriington

aling resporsidlies, wes ongrem, or
was nat being conducied for legiimate
purposes under the Act as represenied
bytelG’ H ., 123F3a3%

In WintersRanchPartnership
Circuit dearly limited the rule of
Burfington Northem bk BB
thet t found were ‘ouddly dierert’
fomtosebeioet H .Noretheess,in
theirSuggestionForRehearingEnBanc,
the Winters Ranch Partnership argued
tetheFhCGrouisdedson'evisoer
aedishadgn Burlington Northem
casenwhchan G coud nat sty the
dudcaion of any agency fundion by

purposect

smplysiaingthettheovera
takingontheagency'sresponshiitywes

O ped te IG5 oest o te agey”
Suggestion for Rehearing En Banc, at 8.

The court, however, was not persuaded.

It denied the Partnership’s Suggesion

For Rehearing En Banc and Petition For

Panel Rehearing on December 2, 1997.

— Chistopher R Keley, Hasiings, MN

, te Ah

1998 Ag Outlook

For um dates

Agricutiure Secretary Dan Glickmanan-
nounced Agricultural Outiook Forum 98
wi ke plaoe Feb. 23 and 24, 1998 at

the Omni Shoreham Hotel in Washing-
in DC.

The forumwil open Monday, Feb. 23,
withaddresseshy senior Agricuitre De-
patment oficals and an oveview of
global agricuural prospeds and major
issues fadng US. agiauiure. Goverrnr
mentandindustry analystswilforecast
1998 commodity prospects and USDA
wil release new longderm commodity
proedions o the year 2007.

Focus sessons planned for the wo-day
meeting indude risk management, food
salety aooepiance of geneticaly modk
poduds, and consenvation prograns.
Malketexpandlng techniques such as
pot srategies, and opportuniies for
sl fams alsowl be featured,

Preregstraion i requied o atend
Toreguest program and registraion de-

e, cal 202-7203080, serd el ©
agforum@OCE.USDA.gov, or write to
Outlook Forum 97, Room 5143 South
Building, USDA, Washington, D.C.
20250:3812. Complete details area also
avaiable on the World Wide Web at
<http://www.usda.gov/oce/waob/
agforum.htm>.

The Omni Shoreham Hotel is located
at 2500 Calvert St, NW.,, Washington,
D.C.Cal202-234-0700forroomresenva:

s
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Peat, TheFresdesonforFiday! 7P M.aimyhouse. Theonlythingiwentioindudenyourpreseniationisthenvideoont

HouseoWorshp. Iwoudike b usetasanexampe ofhowthe prinapes afthe Fathin ppicaion canunie dvergeritf

Beyond thet, the only thing | can 1l you s thatt the people Jm has invied have some apparently genuine curiousity aboutal

reigons. Peesecalmeandietmeknomwhatdredionyouwantiotake sol canbethinkingalongthoseinesioo WRa

abletocome? Whataboutthe kids??\We could have the kids attend orthey couid go outio the camperand play games orwaich TV

Faxme backwhenyou can. Thisis ourmost efidentway of communicating, isnt i

Love,
Linda

This is atest of Century Expanded

heinden



