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Clean Woater and concentr ated animal
feedingoper atons(C AFOSs)

For years, the leading agriculiural environmental issue was wetiands. Famers,
ranchers, and ther agricuiLral organizations wormied greatly about the soope, he
applicaton, and the enforcement of sedion 404 of the Clean Water Act and the
wetbnds provisons of federal fam legistation o therr fields and pesiures. They
worried greatly that environmental organizations would use wetiands laws and
reguiations 0 gain land use contrdl over ther agicuiuE bnds. 1
By contrast, Clean\Water Actsection 402 NPDES and delegated-state equivalents
hed very litie impact on fammers and ranchers. Exemptions from the definiion of
parntsource for rem foas fiomiigation 2 and somwater runoff from agricuk
wua bnds 8 buffered agricuture from the NPDES system. Only concentrated
animal feeding aperations (CAFOs) met the definiion of a point source. Evenwith
respect to CAFOs, the EPA and states defined CAFOs in such a way that most
fammasarxjrarﬂersddrummymmmdmapﬂynanNPDESpermtfu
ther vesiodk aperalions.
Begnning in the early 1990s, farmers’ and ranchers’ complacency about section
402begantochange. Federalappelate courtsdeddediwo casesthatappliedsedion
AR pakedatand aday, regpedvely. 5 Moreover, a rural donnybrook between
smal daies and large daiies in Erath County, Texas resuted inthe EPAforthe
fistime ever issuing a general pemmit appicable to CAFCOs. 6
Then along came hogs. Hogs became the focal point for ervironmental disputes
underthe CleanWater Act, landuse disputes aboutrural zoningand nuisances, and
SocE dsputes about coporaie agrioulLre. Indeed, severdl Siate reguidios have

pubidysaedtatitherenerel hogs
wouldjustbeanatherfammanimal. " Instead thepassionsgeneratedbyhogs smiar
tothepassionsinthe ErathCountydonnybrook haveareatedabatieroyaleinsiate
afiersiaie Whielarge scake vesiodkprodudionconinuesiobethemagorfocus of
legal adiMly, goning concem over the chroncimpedis to waier quislly of difuse
soures of hesiodk poluiion, induding smakscake vesiodk produdion, s ko
generating significant interest in new CWA polices and programs.

From is beginning several years ago, the Spedal Commitiee on Agricultural
Management recognized the signiicance of Ivestock production. On behalf of the

Continued on page 6

Theag ricullr e ovisasdihe
1999 Omnibus Appr opr aionsBl

On October 19, 1998, Congress passed H.R. 4328, “Making Omnibus Consolidated
and Emergency Supplemental Appropriations for Fscal Year 1999 President

CinonsgnedithishiinplawonOdober21,1998. ! Regulationsimplementingthe
changes have nat yet been adopted by USDA, but the Secretary of Agriculiure is
direcedbissuethe necessary regUAioNs ‘as soonas pradicabe” 2 htsatk

thebwibereiereditaste 1999 0mmius Bl [Thsisacorinuaiondfthe
coverage of the 1999 Omnibus Appropriations Bil that began in the January 1999
Eedte Agricultural Law Update ]

Chapter 12 bankruptcy extension

Chapter 12 of the Bankruptcy Code, which allows for bankiuptcy reorganization
offamiy farms, wass enacted in 1986 as atemporary law that wes due o expire or
“sunset” on Ociober 1, 1998. Athough Congress falled to re-autharize Chapier 12
priortoOctober, the19990mnibusBilindudedaprovisonthatextended Chapter
12 for s months. 3 The extension s retrcadive, meaning thet t goples badk o
QOctober 1, 1998, Chapter 12wl continue to be avaiable o famers through Apid

Continued on page 2
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1,190 Ay cassstetae led onor
before A 1, 1999, W be aloned ©
proceed under the exising Chapter 12
mm" 4

Conservation programs

The 1999 Omnibus Bilandthe accom-
panying Conference Report indude a
number of provisions affecting USDA
consarvationprograms. Theseprovisions
are biely desabed hee

Funding for the Environmental Qual
tyincentivesProgramisimiedio$174
mn °

Enrolliment in the Wetlands Reserve
Program s imiied to 120000 acres.
Thiry-year easements are now exempt
from payment imiations for the Wet
lands Reserve Program. " Acceptance of
bids for the Wetands Reserve Program
may now be ‘in proportion to landowner
nterestexpressed in program options”

The 1999 Omnibus Bildd notadopta
piot program for haying and grazing on
Conservation Reserve Program (CRP)
bd ° This program was induded the
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Sereevasndtell

The Conference Report expresses the
expedation thet the Secreiary Wl pro-
\ide a woyear extension for CRP par-
ficpents o complete pruning, himning,
andstandimprovermentoftreesonlands
subedivaCRPoonrad. 10 Theimprove-
ments would otherwise have to be com-
pletedin 1998 or 199,

Livestock pricing and trade
provisions
Program

The 1999 Omnibus Bil reguires the
Seaetay o condudt a 124month piot
program for mandatory reporting of pro-
curement prices in the beef and lamb
indLgtes 2 This imied plot pogram
is @ compromise coming out of stronger
ivestock price reporting provsons

than six months after the program con-
duson. ¥ No information collected
through the program may be disclosed
unitherepartissubmiied Inaddiion
tothe plotprogram formandatory price
repaing, the Seaeary s dieced by
the Conference Repart i “take Seps'o
increase voluntary price and voume re-
paing ofbesfand b saes. 14
The Seaetary s aso o conduta 12
month plotinvesigation of sreamined
eedionc sysem for adeding expat
data for fiesh or frozen musde aus o
meat food products. 5

Repateninesiae dstibuion of

Saeipeaed meat
TheConferenceRepartdredstheSec-

retarytomakeareporthyMarch1,1999,

to the House and Senate Appropriations

Committees with recommendations on

fing the Satioy ben on niesisie

distriouiion of Siaieinspeded meet

Dairy pricing
The 1996 FAIR Actrequiredthe Secre-
tary 1o undertake consoidaion and re-
fom of the federal mk marketing o
das ¥ The 1999 Omnibus Bil requires

'Ihe19990rrrhstI|mLH&sapo
\ision requiring that whenever the Sec-

16

retary announces a basic formuia price
BFP) formk he mustindude anes:
meate of per hundredweight costs of pro-
duction, induding transportation and
makeing aosts, n diierert regons o
the United Staies. ®

Discrimination at USDA
The 1999 Omnibus Bill includes a
weler of the siaiLie of Imiiions for
many discrimination complaints related
o USDA credit, commoadity, or disaster

programs. %

Twoyearedeantrigad
adors based on eigbe complains of
P

Noadvedionfiedwihintnoyearsof
the enactment of the 1999 Omnibus Bl
W be bared by the saioy imie-
fons peiod T e adin sedks e
relted o dsoimination aleged i an
ege  ocompat 2 'Hobe” conpers
are any complaints not related o em+
ployment that were fled with USDA
before July 1, 1997, and et alege thet
discrimination in USDA farm loan pro-
grams, housing programs, commodity

programs;
gramsoccumedbetwveenJanuary1,1981,
andDecember31,1996. 2 The wod ‘fied’
5 nat oefned n e Sae for ts

purpase. We are hoping that the Depart-

mert Wl inepret this broedly © i

cude any form of communication that

can be documented, ether in ofical

USDA documents or by affidavit

Qpion io seek agercy review of
disaimination complaint
Inseeddfingaadadion fimess
may choose o fie an adminstratve ac-
tion Thesiaiuegvestamersuptoivo
years from the enacment of the 1999
OmnibusBllorequestahearingonthe
record regarding their “eighle” com-
it # (Thewodng ints sedon o
sedonaksodons newocompainisiobe
fediorapaiodduypioinoyeasaker
enactment—butt the language is too con-
isgbbesue 2) Flowing the hear-
ingontherecod, the agency isrequied

% The 1999 Omni-
hus Bl Bs some o the subsanive
statutes which may govem the dispos-
fion of complains, induding the Equdl
Credit Opportunity Act % Theagency s
required ‘o the maximumextent pract-
cabE" b conductan investigaiion, ssue
a Witen determination, and propose a
resolution wihin 180 days of a request
foraheaing z
The 1999 Omnibus Bil makes it dear
thet complainants who opt for the on-
the-record hearing discussed above and
Cont, onp.3
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aredenedtherequesied reiefwhave
180daysaferthederalioseckjudce
review of the agency deasion. =

Compensatory damages for
dsaiminaion based on dsabily

The 1999 Omnibus Bil provides for
compensaiory  damages to be pad O fam-
erswho fied a.dissbily dsaiminaion
complaint after January 1994 related to

USDAfamiloanprogramsoractivities. ®

The complaint must have resulted in a
fndng thet the famerwass subjeced o
disciminationandthefammermusthave
sought compensatory damages while the
case wes pending. Unike the other dis-
aimination provision of the 1999 Omni-

hus Bl ths sediondoes natwalve the

seLie ofimisios

USDA required to make report on
Indian agricutLre

The Conference Committee directed
USDA toreportto Congress by February
1, 1999, ‘on the progress made within
Indianagricuire, Federalinter-agency
coadinaion, andte level ofindenus-
age of Federal programs and inifiatives

oulined b bereitinden agicuiure” ®

Crop insurance provisions

The 1999 Omnibus Bil changes the
Bw for sing s o cadgpc CAT)
aop insurance protecion. 81 Beginning
with the 1999 reinsurance year, produc-
ers cannat be required to pay more than
$0peraopasanadminsiaivefeeior
CAT coverage. Earfier in 1998 Congress
hadpassedalawalowing CATfeestobe
the grester of$50 per arop or 10 peroert
o the coverage receved.
longereffiedive forthe 1999 rensurance

2 TsBm

podioas”  ®¥USDA's
Risk Management Agency is directed by

the Committee to report to Congress on
feashily of a aop insurance progam

for estock producers forages and nex

fve pesues.

Miscellaneous ag provisions

The 1999 Omnibus Bil did not adopt
provisons induded in the Senaie bl
which would have provided statutory
relef for producers who inedvertently
partedinelgbiebeanagpsinviokiion
of Producion Rexdaity Contract (PFC)
elghoity recurements. (Mary produc-
ershadplantedgarbanzobeansandsimi-
lr bean aops nat redizng thet those
aopsaedassiedasvegeabesandare
thereforeinelble for PFC aceage cat
cubtions). Rather then povide Siatur
toryrelefheConferenceReport Uiges”
the Secretary 0 “exerdse reasonabde
treatment of producersinoderipavod
hamiful consequences.” 3

The 1999 Omnibus Bil did not adopt

provisions induded n the Sereie bl

which wouid have reguired country-of

ogn bbdg for fesh podue and meat
Instead, the Conference Report directs
theGmeralAmntngOtfoe(GAO)b

Conference Report simiary dieds the
Secretary to conduct a comprehensive
study on the effiedts of mandaiory coun
ty-cfaignlsbeingonmesatimparers,
epotars, Mesiodk producars, consum:
es pdes poesos ddbuos ad
goEs ¥ Thereportsonthestudiesmust
be submited to Congress within six
months after enactment of the 1999
Omnibus BIl.

The 1999 Omnibus Bil did not adopt
provisions induded n the Sereie bl
whichwould have established a new OF
fice ofthe Smal Farms Advocate within
USDAInsteadtheSeaetaysoiech

needs of smal farm operators and that

may help reverse the unwarranted de-

dre insmdl fam gperaions” s
The 1999 Omnibus Bildid notadopta

cdhangenthedeintion o famiyfan’

whichwes induded inthe Senatie bl ®
The 1999 Omnibus Bill eliminated

funding for both the Fund for Rural

America and the Conservation Farm

Option program established by the 1996

FARAct =

Tax provisions
The 1999 Omnibus Bil indudes tax
provisions which are known together as
the“Taxand Trade Relef Extension Act
of 1998” You shoud be awere thet a
number of changes made by this Actwil
ded  tx Hdiss o fmes  ad andr
es. These changes are discussed only
biely hee Fames and ranches  shoud
consLt tax professioneks for asssance
in understanding how the changes wil
aliect herinchvioliel ex aggiions,

Selfemployed may dedlict 100 percert
dhedhimuance aoss satirgn
2003

The Tax and Trade Relief Extension
Act of 1998 increases the perceniage of
health insurance expenses that may be
deduded by sefemployed indviduals.
The alowable dedudtion s increased 0
60 percent in 1999 through 2001, 70
petoerth(IEardl(Dperoath(IB
adberyeas.

Threeyear farm income averaging
made permanent

Federa tax law dlows a famer ©
choosetocomputiehisorheraunrentyear
exiebllybyaveragng overtheprev:

as heeyeas d aa pain o te

texable ncome attbutable to the fam

busress.  “ Prioriotheenadmentoite

1999 Omnibus B, this provision wes

only authorized for years 1998-2000. a2
The Tax and Trade Relief Extension Act

of 1998 permanently extends authority

for this fam income averaging provi

S‘]‘l 43

Prodkicion fexiolly contact paymenis
bedn yearrecaied

The1996FAIR Actallowsproducersto
choose whether 0 receve heff of ther
amnua Production Fexiity Contract
(PFC) paymenton December 15 or Janu-
ayl15dthefscayeartatthepayment
e “The qin treceveanadvance
payment in December can have tax re-
susioproducars eveniheychoosed
recelvetheadvance paymentinJanuary.
The Emergency Farm Financial Relief
Act of 1998 alows producers o recelve
their entire 1999 PFC payment at any
fime afier Odober 1, 1998,  Thissair
oy gpiion, could heve had eximplca:
fions for produicars even Fhey dd na
choose 10 take eary payment on the
conract

The Tax and Trade Relief Extension
Act of 1998 provides thet a producer’s
legal optiontotake early paymentsmust
be disregarded in detlermining the tex
able year for PFC payments.
menisareibbeindudedingrossincome
for the taxable year n which they are
aciLely reoeved

Reyear camyback avaiable for am
retqeaing bsses

Federataxlawgeneraly dlons bus-
nessesiocanyanetoperatinglossbadk
twoyears and foward 20 years o offset
taxale income in those years. Famers
are ae 0 cany the net operating boss
beckhree yeasftelsssdeba

The Tax and Trade Relief Extension
Act of 1998 providkes a Specel fveyear
camyback period for farm net operaing
Iosses, regadess of whether the boss
wasincuredinaPresdentialydedared
dsacer aea o

retgiHnionnasRUL vt
Spdlap G fme i ye ben ek

Rad fr Qfhr 19 198

21990miksBill, Div. A, Agialtue TitleXl,
1R

31 900mi hisBill, Div. C, Other Metters, Titlel |
§10

‘Teld byep Hs D‘fe Ed gy o

| 88 Wee
inepedimgthslagaptokepCria 2dive ot
At 1199 de ten edy oMah 3, 199 Wt
tee 6§ eartgy Fes sy b B &te

* PFC pay-

¢t or te Agir 12 eldEn
Cont. onp.7
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Cr iical questions about the f
By Otto Doeving and Phil Paarberg

Just over a year ago everything seemed
settied. The new Freedomto Fam legis-
lation ended farm programs as we knew
them, eiminaing acreage resticion on

aops that could be planted, eimineting
supply conirdl wih land setasides, and
providingtransiion” paymenistofam-

ers that were fixed amounts in contrast

were high, exports were supposed D i+

crease over the next decades, and

increased land n produdion (o set

asides and a smaller CRP) would not

redue piss, (& oede moe s Times

payments under Freedom to Farm com-

pared blessthan 40 milon they wouid

have received under the od program.

Comlandownersandproducersreceived

a le over $6 bion n paymers n

1996and1997nsieadaf sialtieover

$1 hilon under the od program.
Whatachangetoday. The Asianfinan-

Celaiss dedryeqos byaopsn

the bins, and a good 98 harvest have

cedai2donods ddonadas

lower thanin 1997/98. Freedomto Fam
payments looked good wih high prices,
but wih low prices producers fedl the
decineingovermentsupportunderthe
new program.

Did Asiado it?

Marny believe the economic problems
in Asia caused most of our commodity
emergedasamajormarketforUS.agr-
cultural products. However, many ofthe
fdoscasgthearetiancaar
5, ke overedenced aedt, hed i
tialy boosted economic gowth and fu-
eledagricuturalimports. Inthesummer

011997 ishousecfcardsaapsed( =@

Coyle, McKibbin, Wang, and Lopez,
Choies, 4 Qrr. 1998).

Whie sefious for most US. export
commodiies, the price impadts © this
ponthavenatbeenaskargeasthemedia
portrays. The Asian problems have not
been the major cause df the dedne in

sinl‘inatagAsaxaEF?céascr
Purdue Universiy.

amcr & causesandr  emedies*

US. agiouiurd prices. Usig the ebs- iis exports go 1o the weakened markels
tidies the Eonomic Research Senice in Asia. The Japanese banking system
used o analyze eflects of the Uruguay holds extersive bed deldis, and pest &
Round trade agreement, the devalua- tempts to simulate domestic demand
tions and faling aggregate demand in faled. In Ching, which acoounis for 3
Asaresuied nashotiun 4.1 peroert percent of US. agricuiiurdl exports,
dop in the whest price, a 37 peroert slowed economic growth and unmet re-
dropnthecoarsegainsprioe andal02 forms may force a curency devaluation
peroent f n the soybean pice. We 0 boost expats. Compelive devalue-
esimete thet the devaluiations and fak tions by ather Asan nations may folow.
ing naiional income reduiced the price of Lain America.and Brad in paricuiar,
beef 1.5 peroert, pork by 9 peroert, and which are brge buyers of US. agriod-
poulry by 5 peroart Rice, in conted, turagoodsand vdexpatersafsome,
shonsamuchlager price efied, g are experiencing cumency and fnencial
209percert Bogtiorios hese Aser problems reksied o the Asan Oiss.
spediic impadss are much smaler than If the Asian problems have nat been
the overd price dedines dbsarved, and the major cause, how do we acocount for
fice hes aher miigaing fadors thet the sharp fall in commodity prices?
havereducedevenisiarge overd price Weather and the production response to
dedne. Arecertanelyss usngagioidl the high prices of 1996 bath wegh in
macroeconomic mode! with an agricu- Despie the stong EINino  n199798
furd sedor supports these smal price i
impacis(Stoedke, Fisher, MaKibbin,and fed © maiEize. Pooucion o d
Barel) gransworidwiderosefrom1,872milion

Why might price dedines be smaler fors in 19697 © 1839 mion s in
thenexpected?Fst the Asancourntries 1997/98. Wih excelent aops in South
most severely afiected were nether ma- America and the United States, world
pragiouuimpaieis noreqarters. olseed production rose flom 261 miion
Of the Asan Tigers (Korea, Malaysi, fons in 199697 1o 287 milon ons in
Indonesia, Phiippines, Thailand, Hong 1997/98. Produdion forecasss for 1998/
Kong, and Tawan), only Korea was a 9P oorinuebbe posive. Curertioe
reimpoter dfUS. agiculural prod- casts for the United States show record
uds, wih a market share of 5 percent, ornearreoordprtximJnUSDAprqeds
andKoreareoeved over 1 blondalars wold gan podwion D A oy Sy
in General Sales Manager (GSM) credit N199839%911 89 miontorsandest-
guarantees.  The remaining 6 nations  com- mates world olseed production o re-
bined acounted for 13 peroert of US. manaahighleveasthe US. soybean
agiouiLE exports. Of these, the most agpoesareimibnome agsin
saverely dfieded, Indonesia, Thaland, South America.
andMalaysia, buy only smallamounts of Iisthecombrationofthesenegeive
agiouuagoods Roesaganadie- foroes thet hes so sharply reduced agi-
ent sory, with Indonesia and Thaland culural prices and caled b quesion
being impartant importers or exporers. the deasion 10 adopt the Freedom 0
Data for Japan and China through May Famlegisiation. Sincethemiddie1990s,
1998 do nat show a brge l in tradke. the world has added around 150 milion
Japan shoas a smal, but persistert, onsiotheaverageleveldfannualword
dropinpurchasesfromthe United States granouiput Theconcemnowisthetthe
duing the pest o years. BExcept for economicprodemsinAsawd spread o
December 1997 and May 1998, Chinese aher major markets for US. agriou-
putheses are at or above year earfer tural goods—in Japan and in Latin
leves. The daia for the Asan Tgers Ametica—whie global food supplies re-
showmonthly purchases of U.S. agricuk man a recod leves. If s heppers,
fural commodiies f sharply, saring recoverywl bea 35 year process.
ntheflaf1997 huessmalaustomers Is such an ouome kely? There s
the impact is modest. liebsypathedeatetreayin

Adverse impeds of the Asan aiss Asian economies Wil boost demand be-
may worsen. For the 199899 year, the foreeatyinthenextoeniury(onlyayear
problems experienced by the Asian T ortwo away). What about adiusting out-
gers oould spread. Japan alone acoounts put? Arguments for and against a quick
for roughly 18 peroent of US. agiok supply response can be mustered. Even
tural exports—our largest sihgle expart the authors disagree.
market Japan's cunert recession ok Paarberg seesadopin gobal supply
lows years oflow gronth. Neary half of ocouning wihin the nextfew years.
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With Freedom to Farm, U.S. fammers
wi reect o market sgnaks and wl
abandon marginal lands. The Euro-
peanUnionhaestheabityandwluse
setagdesibautarea Ohereporiers,

ke Argentinaand Australia,aremore
openoword pricesthaninthe 1980s
andwll adust Alsoweathercanplay
aroke. Aready Russagppearsibhave
aaop dsaser, and the Unied Siates
sexendngconcessoralsakesothet
nation.Wecoudmovesubsiantialfood
ad © te fomer Soviet Union this

ing). Looking &t our pest experience,

La Nina ocoudatUS. aopyelshy
10 percent or more. A 10 percent de-
cease N US. coarse grains Yelds

transkiesinivanoulputiossoiaround
25mionions welabovethe 10mi-
Ionionsdfccarsegansexpatssome
have esimaied lost due o the eco-
nomic problems in Asia.

Doering has a different review. He
argues thet fammers have few altema:
tives and so produdion & vaty piice
ek

wldesvedyeasdbwvpios

© aut podudon Adudl pokoy re-

foms resuling from the Uruguay

Round were limited, and most coun-

fiesconinuetoproiectiamerswhie

severing the link between domestic
wi nat adust produdion. In nefions
where reforms did occur, govemments
wihienenetosuppartiampricesor
fam incomes. Relying on weather o
o sente

recentexperiencewih EINino ,which
was also supposed to tighten world
food aypdes At et e
eventwasassociatedwiha20percent
yed inareese inthe Uniied Staies.

La Nina

Is Freedom to Farm a failure?
FreedomtoFaimhasdonewhatitwas
supposed o do, and t hes dore Evaty
wel. It removed planting and acreage
nalsfromcommoditymarketsratherthan
from price sLppots, and sibized gov
emment program expenditures at fixed
amounisthat can be counted on forbud-
getary puposes. Theproblemisthatthe
1996 optimism about demand for com-
moadiieshasnatpannedout, priceshave
to Farm does not pump as much extra
cashtolandownersand producersasthe
old programs would have.

What are the issues and
altematives now?

On September 2, 1998, Senator Tom
Haddn, in te pdical theioic of an
aulspaken aiic of the FAR Ad, sad

“There are tvo thingswe cando o save
the '96 Farm Bl He wanted to uncap
benaesand ortsyearaly'ing
tueafarmerheld reserve. Famershad
freedom 1o farm, acoording o Harkin,
butthey neededfreedomto market™—in
thisconiextafamer-heldresenvetohad
gan of the maket unil prices are
higher. He conduded thet We arefacng
afamaissnAmeicaunieanything
wehave seenbeorenalongtime”
Congresswasalready layngoutalier-
ratves © dedl wih the farm fnancial
problem when Harkin spoke. With the
October 1998 omnibus spending bil,
Congress made avaiable large disaster
payments ($258 biion) t producers
who suffered extreme weather and other
agp ad hesiodk bsses. I addion,
Congress made Fair Act payments that
would nomally be made in 1999 avai-
abe ofamesin 1998 Ths bdkes the
daim of keeping expendiLres precic:
able. Wil Congress et landoaners and
producersgothrough 1999withoutadd-
Under the FAR Adt, the Loan Defr
dency Payment (LDP) stil does provide
asaiely netunderprioes. fimatkes@l
below a vaty low ixed loen raie, the
govemmentwi pay the famer the dif
ference between the loan rate and the
matket price. Unike the od program,
the govemment does nat take tile ©
grain and accumulate stocks. The FAIR
Act set the loen vary low o prevent
ouays except n extremely low price
siuations ke we had lte this summer.
Honever, i does povice a low evel of
counter cydcal supportand can tigger
substantal govemment paymens.
Inthepre-electionbudgetcompromise,
Congress also voied an addiional “one-
time”paymenttoFAIRActprogramfanm-
esdoaBdmn famesodqs
the fis hef of ther 1999 tandion
payments the end of 1998 and locked in
LDP payments at the eary fall commod-
iy prices, the Federal commodiy and
consenvation ependiures . might ook ke
ts?

1998 Freedom to Farm

Transition Payments @457 bion
Fisthef 1999 fransiion

payments payable in

Nov:-Dec. 98 @27Hn

CRP and other

conservation payments @%20bhin

Spedal dsaster and

market loss assisiance @369hin

Estimated potental

LDP payments @%25hin

$188Hmn

Ths & a by inorease over the $67

that would have been paid in a nomal

year. The policdl ssLe & et mary

want even more govemment payments
inlow price years—the exreme example
bengthe$26hlionexpendiurein1986

duing the Farm Fnandal arss.

TPewspdthedethrajedn

amount of the payments
2 The extert b which agiouiural

pqgmsmn@be’rgoarterqdcﬂ
entemenssuedtitlrgeoutaysdur-
ing bad times.

Clinion, wih Deschielooking overhis
shouider, vetoed the Ag. Appropriations
Bl HR 4101, ‘becae it D ad
dress adequately the ariss nowgripping
ourNation'sfarm community.” The mes-
sageakostessadtheinadequate sty
net” of Freedom to Farm and supported
DestheandHarkinsproposadithe
caponthe marketing loan. Clinion said,
‘1fimly beleve and have Siated dfen
that the Federal Government must play
an important roe in strengthening the
fam sy ret”

The Daschle and Harkin debate also
questioned the beneficaries dfthe tran-
siion payment. Freedom to Farm puts
the landoaner in the best postion ©
capure  te tansiion payments and cap-
felze them b the vale of the land
(Schertz & Johnston). The equity cor-
can, whie t hes been raised, Wi nat

Congress' tradiional solution pumps
some money to most parties and very
berdamounsbafew.

Lifing the cap on the marketing loan
is exadly what the Repubican leeder-
shp (especialy Dik Amey, who ds-
likes farm programs more than almost
anthing else) weried © aod at a
oosts. Thatisonereasonthe GOPleader-
shiprushediomovethe 1999 Freedomto
Farm payments ahead to 1998 and ap-
proved the disaster and market loss as-
sisance payment to famers—o keep
the studure of Freedom to Fam. L
ing the capwould destroy the disciine
offixedpaymentsandiakeusbackiothe
counier cydical payments of odwithout
Spply cortdl

Continued on page 6
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CRITICAL QUESTIONS/Cont. from page 5

The decision for now—does it
sette the issues?

Inthe pre-eledion rush, Congresshas
spoken. The markethased character of
the FAIR At iseff has been presenved,
but Congress has gone beyond the pro-
gram and increased income transfers o
agricuitre. Congress also proved again
tsunetebenoce deganeanagp
insurance—allowing those who did not
take the required crop insurance under
Freedom o Farm o receive the disaster
payments if they promise o take subs-
dized crop insurance for the coming o
years. Where does this leave us?

1 The income transfers beyond the
Freedom to Farm program will dampen
the marketbased supply response that

the wrong reasons).

2. However, Freedom to Farm pay-
ments and added govemment transfers
fal below the payments that probably
would have been made under the od
program.

3.Congressdemonstratedagainthatit
can hardy resst sending ad o dsas
ters—making subsidized crop insurance
tetmuchmoediokosdl

4. Thisyear poves that the FAIR Act
wi be chalenged when prices are low,
and foreieks areal debate n 2002 when
the FAIR Actexpires—urless, of course,
pricesareveryhghin200Land 2002 If
it so chooses, the Commisson on 21
CenturyProductionAgricutturemayhave

Income insurance anyone (Ham'hgton
and Doering)?
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this summary of recent sgniicant legal
events relating to CAFOs.

Federal actions

In October 1997, Vice-President Gore
announced the Clean Weater Initietive to
improve and strengthen water pollution
control under the Clean Water Act
(CWA). & Inresponsetothe Clean Water
Initiative, USDAand EPAhave proposed
a Unified National Strategy for Animal
Feeding Operations. % The major thiusts
of the Strategy are vouniary planning
through Comprehensive Nutrient Man-
agementPlans(CNMPs),increasedregu-
kiory permiting (nvih the ineniion of
increasing fromthe approximately 2,000
CAFOs with CWA pemits to an addi-
tional 15,000t020,000 CAFOswithCWA
frencalandedncalasssancebthe
esiok sedorio meethe goals dfe
Staegy. ° In addiion, EPA has an+
nounced that a longerm adion on is
uniied agenda 5 0 Ve the exsling
el ertgidenes o besf, daty, pouk
try, and snine operaiions. n

IninewihtheClean! lici
EPA and the National Pork Producers
Coundl (NPPC) agreed to a voluntary
Compliance Audit Program (CAP) for
swine producers. The program has two
prongs. Prongoneisanor{amernvion:
mental assessment. The NPPC has de-
veloped and copyrighted a comprehen-
siveassessmentframeworkfor pork pro-
personneiwilconductervionmentalas-
sessments. 2 Pong o s the Fnal Re-
porthythe pork producertothe EPA (or
paricpating state agency) whereby the
produoer revesks the resuls o te as-
sessment and commits to corecting any
viosionsardeioenoestetheassess:
mert revesled I reun for e sef
reveltions, the EPA and particpating
saesageeblessenthe sandionsthet
couid have been impased upon the pro-
ducer under the CWA. B

During 1998, EPA also proposed
reissue the EPA Region 6 NPDES gen-
eral pemit for CAFOs. The comment
period on the proposed relssuance ex-
pred October 12, 1998 but as of eatly
December the EPA had not published a
e dadan 4 Futhermore, EPA det-
egatedio Texas, throughthe TexasNatL-
ral Resources Conservation Commission
(TNRCC), NPDES authority, including
NPDES authority over CAFOs. B

Due o igetion pessure, 1 the EPA
hasmoreheaviyemphasizedwaterqual-
iy slandards, parcuiady on a weter-
shed besis, under sedion 303(d) of the
CleanWater Act. Toachieve these water
qualty standards, the EPA is working
dosgywihthesassiodevapissof

impaired waters reguired under secion
BdtheAd,andibcompeeted

maximum daily loads (TMDLs) of poliut-

ants that stream segments can handie

whie, a the same time, meeling as-

signed water quality standards. 7 The
EPAhasalsobeguntheprocessfordeve:

oping nuMmeric water quality standards

for nutierts thet are diien assoasied

wih estock produdion ¥ The TMDL
program must take into account CAFOs

and nonpontsources inthe agricuitural
secoifEPAsgoakaebheadieed »

Staie aciviies

Oklahoma amended its CAFOs law in
1998 1o foous s odor and dean waler
efiots spedicaly onpoulyandsiine.
Inonebl, Okiahomaenacedthreelans
reguising oy he Regisered Pout-
try Feeding Operations  Adt (@ pamit
systemn); the Poulry Waste Transfer At
(ransier of poulty wesie aut of desir
nated watersheds); and the Poulty Waste
Appicaiors Ceriiication Act (contrals
anbrdepcaionafpouryiie)

toryrequirementsforpermisandopera
tion of loensed managed feeding opera-
tions (LMFOs), which by definiion are
large swine operations. Wih the enad-
ment of these toughened reguiremens,
the Olkahoma legsiature ited a mora-
foium thet i hed imposed on the iss-
ance of permits for new swine opera
t]-B 21

Colorado voters on Novemnber 3, 1998
adopted a balat iniative, Amendment
14, that aested a Satuory reguistory
scheme for large swine operations. 2
Amendment 14 created a regulatory
scheme for swine gperations simiar o
that adopted in Oklahoma. On Novem-
ber3,1998, SouthDakotavotersadoped
a state constitutional amendment,
Amendment E, that prohbits corpora-
tions, imited partnerships, business
es o imed Boly companes  fom
aonu g ary legel, benedcel or obher
nierestinredlesiaeandifomengagng
inaop orvestodk produdion. Amend-
ment E creates an exemption for famiy
fam corporations or famiy farm synd-
m 23

The Mississippi legisiatLie imposed a
moratoriumbeginningFebruary 28,1998
on the issuance of pemis for swine
operations(neworexpanded)untlJanu-
ay1,2000, 2 necdionhelgeaie
expanded the rural zoning authority of
county Boards of Supensors reaing to
swine CAFOs, if counties enacted ther
zonngodnance priorto June 1,1998, 5
At lesst 35 of Messsals & courties
took advaniage of this new zoning aur
tady. % Honever, a federd cout hes
now er]oned the enforcement of these
adnances n three countes.
for Mississippi, the Department o Evi
ronmentalQuialityhasproposedthatnew

DA

27F‘rw
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b 3, 19%6.. " 199 0nbsBIl, Dv. A Arialtue
TtleVl, §7(e.
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V1, 87UB(D, (2.
5190mhsBill, Div. A, Agialtue TitleVil,
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Z1990mhsBill, Div. A, Agialtue TitleVil,
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2190mhsBill, Div. A, Agialtue TitleVil,
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2190mhsBill, Div. A, Agialtue TitleVil,
8§72

D
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a1 9OmibsBill, Div. A, Agialture TitleVil,

§78
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ShkitleC §52 112S4. 5L

®1900mihbsBill, Div. A, Agialtug TitleVIl,
8§71
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§9X0).
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Btes At d 198 Titlell, § 1
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§7229(2).
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§7229(3).
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—Karen R. Kiub, Farmers’ Legal
Action Group, Inc,, & Pau MIN
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CAFOsherequiredioobiainetheranarr
poluion contral permitoramulimedia
(water and air) permit in order to
strengthen odor control

The courts of lowa and Minnesota de-

aoedcasesdgpuingtheusediocaland

uselawsincasesinvoMng swine opera

tions. The lowa Supreme Court ruied

thetlocal paical subdvisors hed im+

ied authaiy © regubie svine gpere

tionsthrough local ordinances.

trast, the Minnesola. Court of Appeals

aﬂnredatxaadmregm‘gm

odor of a swine operation.
'I'helovvaSupremeOourtmledeep

termber 23,1998 thet the lowa Siatutory

immunity flom nuisance suits for agr-

aulurd operations resuied na tekdng

dfneghbaspivetepoperyiig isoa

common law nuisance remedy. The court

dedared  the immunty  unconstiutional %

2 Byaon

Special Committee on Agricultural
Management Programs

In ight of the imporiance of these
issuesrelatingto CAFOs, SONREEL has
requested the Special Committee to
present three educational programs on
CAFOs in 1999.

- Atthe Keystone Conference in Key-
stone, Colorado in March 1999, the Spe-
dal Committee has helped design and
organized a general session—The
Adminstration'sCleanWater Actiniia-
tive: Poliical Packaging or a Paradigm
Shit?’ The sesson Wl foous on weler-
shedplanningundersection303(d)ofthe
Clean\Water Actfora hypothetical Biss
Ruver. Aspartofthewatershedplanning,

patcpanswl addess ssues reing
to CAFOs and agriculture generaly.

+ InMay 1999, n Mimneapoks atthe
conierence fadiies of the Whiney &
Dorsey law firm, the Special Committee
wil hostits second Roundiable on Envi
ronmental Issues in Animal Feedots.
ThisRoundiablefocusessoelyonfederal
and state developments concemning
CAFOs.

+ The Special Commitiee has proposed
a break-out session on CAFOs, entited
“Animal Feeding Operations and the
Envionmen;” o teke place at the Fal
1999 SONREEL meeting. If accepted,
the breglcaut sessonwlindude o=
mationfromthe alkday May Roundtable
naderipacouainthenonagricuiural
lawyer with CAFO issues.

—Drew L. Kershen, Earl Sneed
Certerral Polessor of Law, Unversily
of Okiahoma, Colege of Lawv.
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compilation

Acompltionofsiaiesat tiesandregu-

preparedby Theodore A Feishans, JD,

DepartmentofAgricultiuralandResource

Economics, North Caroina State Uni-

ues and reguions covering dit o

redyaswelasohers suchasinendal

resporshlly, et implcaie diit orly

indredly. The complaiion is contained

intwovoumes, Order and biing infor-

mation is avaale fom Copytron, e

phore Q19 2336862 fax (919) 2336871
—Theodore A. (Ted) Feitshans, North
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