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Key eminent domain case to be decided by U.S.
Supreme Court
The eminent domain clause of the Fifth Amendment to the U.S. Constitution provides
“nor shall private property be taken for public use, without just compensation.”  The
clause has two prohibitions:  (1) all takings must be for public use, and (2) even takings
that are for public use must be accompanied by compensation. A case presently
before the U.S. Supreme Court will test the limits of the public use requirement of the
eminent domain clause in situations when the “use” is largely commercial.1  The case
is of primary importance to all private landowners, urban as well as rural.

Facts of Kelo v. City of New London2

In 1998, pharmaceutical company Pfizer announced that it would develop a water-
front global research facility in New London, Connecticut.3  As a result, the city created
a private development corporation to revitalize the area around the new facility, and
granted the corporation the power of eminent domain.  The corporation filed condem-
nation proceedings against the plaintiffs in an attempt to condemn their homes – some
of which had been in their families for over a century. This property was to be used
to create an office park, a parking lot, and a new park.  In response to the condemnation
action, the homeowners initiated a civil action seeking a declaration that the city’s
delegation of its eminent domain power to a private entity was unconstitutional and
an injunction that would prevent the city from taking their property.4  The Connecticut
Supreme Court found that the city’s use of eminent domain for the purpose of
“economic development” did not violate either the state or U.S. Constitution.5 The
court held that economic development was a constitutionally valid public use because
the legislature rationally determined that the taking was reasonably necessary to
implement a development plan that increased tax revenue, created jobs, and im-
proved the local economy.  In addition, the court found that any private benefit from
economic development was “secondary to the public benefit that results from
significant economic growth and revitalized financial stability in a community.”6  The
court also held that the taking of private property on one of the tracts at issue for office
space and parking was not impermissibly speculative, and that the trial court erred
when it did not defer to the legislative finding that the taking of another parcel was
reasonably necessary to the development plan.

The U.S. Supreme Court and the “public use” requirement
The U.S. Supreme Court agreed to hear the case on September 28, 2004.7  The case

Federal Register summary to April 1, 2005
ALTERNATIVE MINIMUM TAX. The IRS has adopted as final regulations govern-

ing the time and manner of making an election under I.R.C. § 59(c) for the ten-year
write-off of certain tax preferences. 69 Fed. Reg. 76614 (Dec. 22, 2004).

BIOTERRORISM. The APHIS has adopted as final regulations governing the
possession, use, and transfer of biological agents and toxins that have been deter-
mined to have the potential to pose a severe threat to public health and safety, to
animal health, to plant health, or to animal or plant products. 70 Fed. Reg. 13241 (March
18, 2005).

CONSERVATION SECURITY PROGRAM. The CCC has adopted as final regula-
tions for administering the Conservation Security Program which provides financial
and technical assistance to agricultural producers who, in accordance with certain
requirements, conserve and improve the quality of soil, water, air, energy, plant and
animal life, and support other conservation activities. 70 Fed. Reg. 15201 (March 25,
2005).

CORPORATIONS
REORGANIZATIONS. The IRS has adopted as final regulations governing

the requirements for meeting the requirement of continuity of interest (COI) for
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in question was to improve areas of Wash-
ington that were “injurious to the public
health, safety, morals, and welfare” of the
community.  The landowners, however,
argued that their specific properties nei-
ther imperiled health or safety nor con-
tributed to the making of a slum, and that
the project amounted to “taking from one
businessman for the benefit of another
businessman.”11 Based on the general
principle of judicial deference to legisla-
tive acts, the Court held that the legisla-
ture was free to define the means by which
it attained its valid purpose, and noted that
ruling otherwise would harm integrated
plans for redevelopment.  In the second
case, Hawaii Housing Authority v. Midkiff,12

the Court upheld Hawaii’s use of eminent
domain to take titles from landlords and
resell them to tenants in an attempt to
reduce the concentration of land owner-
ship resulting from Hawaii’s historic sys-
tem of land oligopoly that deterred the
normal functioning of the land market and
forced many individual homeowners to
lease, rather than buy, the land under-
neath their homes.13  The Court’s opinion
confirmed the ability of a state to use
eminent domain power to transfer prop-
erty outright to a private party, so long as
the “exercise of the eminent domain
power is rationally related to a conceiv-
able public purpose.”14

Thus, the Court will grant a great deal of
deference to state and local governmen-
tal bodies using eminent domain for pur-
poses that are legitimately related to the
protection of the public.  While economic
development is not as important as pro-
tecting the public health, safety, morals
and welfare, the Court will defer to a state
legislature (or even a city council) if the
condemnation of property is rationally
related to a legitimate purpose of govern-
ment.

How is the Supreme Court likely to rule
in Kelo?

Past precedent makes it likely that the
Court will approve New London’s use of
eminent domain.15  However, if the state is
allowed to take property for the purpose
of economic development (or delegate
the power to a private entity), a significant
question is raised as to whether any pur-
pose would not constitute a valid public
use. Consequently, if the U.S. Supreme
Court upholds the Connecticut Supreme
Court’s opinion, the opinion could be seen
as allowing limitless government intru-
sion on the right to own private property.
That would be a significant concern for
private landowners, particularly those
owning tracts that have commercial de-
velopment potential.

The state courts are deeply divided on
the issue. Recently, the Michigan Supreme
Court16 ruled that a county could not use
eminent domain to condemn 19 parcels
for a new commercial center, and the facts
of the case are very similar to the facts of
Kelo.17  The Illinois Supreme Court has
reached a similar conclusion.18  Other
courts have held otherwise, including the
Kansas Supreme Court.19  To date, state
law has been construed in 11 states to
disallow such condemnations for lack of
adequate public use.20  Conversely, state
law has been construed in favor of devel-
opers in six states.21

Conclusion
In any event, the Kelo2 case is critical for

private property ownership in the United
States.  Many farm groups, private prop-
erty advocacy groups and developers are
anxiously waiting the Court’s opinion,
which is anticipated by the end of June.

--Roger A. McEowen, Associate Professor
of Agricultural Law, Iowa State University,

Ames, Iowa

represents the first time in 20 years that
the Supreme Court agreed to hear a case
involving the question of whether a “pub-
lic use” exists when private property is
condemned and transferred to private
developers and long-term tenants in an
area struggling economically. Historically,
the “public use” requirement operated as
a major constraint on government action.
For many years, the requirement was
understood to mean that if property was
to be taken, it was necessary that it be
used by the public – the fact that the taking
was “beneficial” was not enough.  Eventu-
ally, however, courts concluded that a
wide range of uses could serve the public
even if the public did not, in fact, have
possession.8  Indeed, so many exceptions
were eventually built into the general rule
of “use by the public” that the rule itself
was abandoned.9

Two U.S. Supreme Court cases illus-
trate the Court’s willingness to expan-
sively define “public use.”  In Berman v.
Parker,10 the Court upheld the District of
Columbia’s use of eminent domain to
develop slum areas for possible sale to
private interests.  The purpose of the act

Continued on page 7

purposes of the nonrecognition of gain or
loss in a corporate reorganization. 70 Fed.
Reg. 9219 (Feb. 25, 2005).

REORGANIZATIONS. The IRS
has issued proposed regulations which
provide rules requiring the exchange (or,
in the case of I.R.C. § 332, a distribution) of
net value for the nonrecognition rules of
subchapter C (I.R.C. §§ 351, 354, 361) to
apply to the transaction. 70 Fed. Reg. 11903
(March 10, 2005).

DISASTER PROGRAMS. The CCC has
adopted as final regulations implement-
ing portions of the Military Construction,
Appropriations and Emergency Hurricane
Supplemental Appropriations Act of 2005
to authorize crop-loss disaster assistance
for producers who suffered 2003, 2004, or
2005 crop losses caused by damaging
weather and related conditions. 70 Fed.
Reg. 15725 (March 29, 2005).

DISASTER PROGRAMS.  The CCC

has adopted as final regulations imple-
menting the 2003-2004 Livestock Assis-
tance Program (LAP) as provided for by
the Military Construction Appropriations
and Emergency Hurricane Supplemental
Appropriations Act of 2005. Under LAP,
assistance will be available to livestock
producers for either 2003 or 2004 grazing
losses in a county that was designated as
a primary disaster county by the Presi-
dent or the Secretary of Agriculture after
January 1, 2003, for certain losses occur-
ring through December 31, 2004. 70 Fed.
Reg. 16392 (March 31, 2005).

EMERGING MARKETS PROGRAM.
The CCC has adopted as final regulations
implementing the Emerging Markets Pro-
gram authorized by Section 1542(d) of the
Food, Agriculture, Conservation, and
Trade Act of 1990. 70 Fed. Reg. 253 (Jan. 4,
2005).

Cont.  on p. 3
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This spring the University of Arkansas
School of Law and its National Agricultural
Law Center will launch the first student-
edited specialty law journal in the nation
exclusively devoted to the dynamic area
of food law.  The Journal of Food Law & Policy
is a natural complement to the Law School’s
Graduate Program in Agricultural Law
and the National Agricultural Law Center,
the latter of which is lending its help and
support to the start-up of the journal.

The timing for the appearance of this
new journal is ideal.  Popular media is
replete with headline stories concerning
food and nutrition topics.  Nearly every
day a story features the safety of our food
supply, an ethical debate on biotechnol-
ogy or other technological advances that
effect food, or advice about which foods to
eat or which to avoid.  Tommy G. Thomp-
son, who recently resigned as the U.S.
Secretary of Health and Human Services,
declared publicly his concern that terror-
ists might attack the nation’s food supply.
The outcome of complex food issues im-
pact dramatically on the physical and fi-
nancial health of our local, national, and
international communities.

The journal will be published twice
yearly and will feature articles from top
academics and professionals addressing
such timely issues as biotechnology, BSE
(mad cow disease), food safety, food se-
curity and bio-terrorism, obesity litiga-
tion, international food trade, food tech-
nology, and the regulation of nutrition,
dietary supplements, and medical foods.
Special attention will be given to global
food law developments, with each edition
featuring updates on U.S. and European
food law that will eventually expand to
other parts of the world.

The journal articles are designed to help
a wide variety of academics and practitio-
ners understand the rapidly changing
world of food law.  Lawyers who represent
local school districts, farmers who are
concerned with crop drift, plaintiffs and
defendants concerned with food safety
are but a sampling of those individuals
and entities that will  find interesting and
helpful articles in the Journal of Food Law &
Policy.

Several prestigious authors have com-
mitted to contribute to the inaugural issue,
among them Peter Barton Hutt, co-author
of Food and Drug Law: Cases and Materials,
former Chief Counsel for the Food and
Drug Administration, and a Lecturer on
Law at Harvard Law School.  The first issue
will also feature a trio of articles by promi-
nent scholars in the area of biotechnol-
ogy, a rousing article on food policy by
noted scholar and Arkansas guest lec-

turer Neil Hamilton, and a fascinating look
at the regulation of food-borne illnesses
by noted Washington, D.C. lawyer Dennis
Johnson, who represents Tyson Foods.
The second edition is also fully committed
and will feature an analysis of the newly
formed European Food Safety Authority
and developing legal issues involving food
traceability.

The journal is also pleased  to announce
that the prominent Washington, D.C. law
firm of Arent Fox will sponsor an “Arent
Fox/Dale Bumpers Excellence in Writing
Award” that will be presented each year
to the outstanding student paper pub-
lished in the journal.  Former Senator

The University of Arkansas School of Law’s
National Agricultural Law Center and its
new Journal of Food Law and Policy are pleased
to announce that the prominent Washing-
ton DC law firm of Arent Fox and former
Senator Dale Bumpers, of counsel with
Arent Fox, will sponsor a cash award to be
presented each year to the outstanding
student article published in the Journal, the
national’s first student-edited legal jour-
nal devoted to studying the relationships
that exist among food, law, and society.
Each year’s chosen article will also be
posted to the Arent Fox Web site.

Senator Bumpers is well known for his
long and distinguished career in public
service in the U.S. Senate and as Gover-
nor of Arkansas.  He and his wife Betty are
also both known for their dedication to the
cause of childhood immunization, with the
Dale and Betty Bumpers Vaccine Research
Center named in honor of their tireless

University of Arkansas School of Law launches new specialty journal on
food law

Bumpers, a lifelong champion of agricul-
tural and food law and development in
Arkansas, is of counsel to Arent Fox and
was instrumental in the development of
the National Agricultural Law Center at
the University of Arkansas School of Law.

Those interested in obtaining more in-
formation on the journal are encouraged
to visit the publication’s Web site at http:/
/law.uark.edu/student/orgs/foodlaw/
index.htm.  Subscriptions to the journal
are $32 a year and can be ordered from the
Web site.  Authors who are interested in
submitting articles for publication may
contact the staff at foodlaw@uark.edu.

Arent Fox/Dale Bumpers “Excellence in Writing”
award announced

efforts by the National Institute of Allergy
and Infectious Diseases.  In 1998, the
Wilderness Society honored Senator
Bumpers for his fervent commitment to
the protection of America’s wild lands by
presenting him its prestigious Ansel
Adams Award.  His autobiography, The
Best Lawyer in a One-Lawyer Town: A Memoir,
published by Random House in 2003, tells
of his early legal practice in Charleston
City, Arkansas, where he also owned and
operated a hardware store, raised cattle,
and became active in community affairs.
Serving in the Senate from 1975 to 1999, he
chaired the Committee on Small Business
and was known as a skilled orator.

Arent Fox is a recognized leader in
many areas, including real estate, life
sciences, and intellectual property.  With
offices in Washington, DC and New York,
the firm has a wide range of expertise,
including food and drug law.

EMPLOYEE STOCK OWNERSHIP
PLANS.  The IRS has issued temporary
regulations governing the requirements
of ESOPs holding stock in S corporations,
providing guidance on the definition and
effects of a prohibited allocation under
I.R.C. § 409(p), identification of disquali-
fied persons and determination of a
nonallocation year, calculation of synthetic
equity under I.R.C. § 409(p)(5), and stan-
dards for determining whether a transac-
tion is an avoidance or evasion of I.R.C. §
409(p). 69 Fed. Reg. 75455 (Dec. 17, 2004).

FARM PROGRAMS. The CCC has an-

nounced the extension, until October 31,
2005, of the period in which CCC will auto-
matically reduce any Direct and Counter-
Cyclical Payments to satisfy a producer’s
obligation to repay unearned 2003-crop
advance counter-cyclical payments. 70
Fed. Reg. 13443 (March 21, 2005).

FEDERAL FARM PRODUCTS RULE.
The GIPSA has announced the approval
of the addition of embryos and genetic
products to the list of products certified for
the Nebraska central filing system for
purposes of Section 1324 of the Food Secu-
rity Act of 1985. 70 Fed. Reg. 11933 (March

Federal Register/Cont. from page  2

Cont. on  page 7
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Harrison M. Pittman is a Staff Attorney and
Research Assistant Professor of Law at the
University of Arkansas School of Law’s Na-
tional Agricultural Law Center,
www.nationalaglawcenter.org.

By Harrison M. Pittman1

In Dow Agrosciences v. Bates,2 several Texas
peanut farmers contended that their pea-
nut crops were damaged when a herbi-
cide manufactured by Dow Agrosciences,
LLC (Dow) was applied to their peanut
crops.  The farmers submitted demand
letters to Dow that threatened to sue Dow
for false advertising, breach of warranty,
and fraudulent trade practices under the
Texas Deceptive Trade Practices Act.  Dow
responded by seeking a declaratory judg-
ment that, among other things, the farm-
ers’ claims were preempted by the Fed-
eral Insecticide, Fungicide, and Rodenti-
cide Act (FIFRA).3  The farmers filed a
counterclaim against Dow for “negligence,
breach of implied and express warranties,
fraud, fraud in the inducement, defective
design, estoppel, and waiver.”4  The United
States District Court for the Northern Dis-
trict of Texas ruled that the farmers’ claims
were preempted by FIFRA because they
“constituted ‘requirements for labeling
and packaging in addition to those re-
quired under’ FIFRA.”5  The farmers ap-
pealed the decision to the Fifth Circuit.

The Fifth Circuit held that the farmers’
claims were preempted by FIFRA be-
cause success on the claims would have
the “‘undeniable practical effect’ of induc-
ing a manufacturer to alter the product or
label to avoid liability.”6  The holding in
Bates is not altogether unusual but is sig-
nificant because it is currently being re-
viewed by the United States Supreme
Court.7

In light of the Supreme Court’s review
of Bates, this article discusses the FIFRA,
the evolution of courts’ views regarding
FIFRA preemption of state law claims,8

and the Fifth Circuit’s decision in Bates.
The article also briefly discusses Hardin v.
BASF Corp.,9 the most recent federal cir-
cuit court decision on FIFRA preemption.
Hardin relied on Bates to hold that several
farmers’ state law claims against a herbi-
cide manufacturer were preempted by
FIFRA because “a favorable outcome for
... [the farmers] would induce, if not re-
quire, BASF to alter its label.”10

FIFRA
FIFRA regulates the use and distribu-

tion of “pesticides”11 through comprehen-
sive labeling and registration require-

ments.12  FIFRA provides the federal gov-
ernment wide latitude to regulate pesti-
cides but authorizes states to play a role
as well.  In particular, FIFRA provides that
“[a] State may regulate the sale or use of
any federally registered pesticide or de-
vice in the State, but only if and to the
extent the regulation does not permit any
sale or use prohibited by this subchap-
ter.”13  It also provides that “[s]uch State
shall not impose or continue in effect any
requirements for labeling or packaging in
addition to or different from those re-
quired under this subchapter.”14  Essen-
tially, this statutory language “gives states
the authority to regulate the use of pesti-
cides more strictly, while denying states
the power to regulate the labeling of such
pesticides either more or less strictly than
the federal government.”15

The issue arises as to whether state
common law tort claims are preempted
by FIFRA because the claims impose re-
quirements “in addition to or different”
from those imposed by the Environmen-
tal Protection Agency (EPA), the federal
agency responsible for implementing
FIFRA.16  The predominant view among
state and federal courts is that all common
law tort claims that challenge the adequacy
of pesticide labels are preempted by
FIFRA.17  In particular, state law claims for
failure to warn, actual defective-label
claims, and claims for breach of express
and implied warranties are preempted by
FIFRA.18   Courts have expressly recog-
nized, however, that not all state law claims
are preempted by FIFRA.19

Evolution of courts’ views on FIFRA
preemption

In Ferebee v. Chevron Chemical Co.,20 the
D.C. Circuit held, inter alia, that FIFRA did
not preempt state law damage actions but
rather operated to preclude states from
directly mandating that EPA-approved
labels be altered.21  Ferebee was the pre-
vailing view for several years, with a sub-
stantial majority of courts adopting its
holding.22

Another view emerged, however, when
the United States District Court for the
Eastern District of Michigan held in
Fitzgerald v. Mallinckrodt23 that state com-
mon law claims that conflict with FIFRA
were preempted.24   A few years later, the
holdings set forth in Fitzgerald and its prog-
eny were cemented in Cipollone v. Liggett
Group25 when the Supreme Court held in a
plurality decision that federal cigarette
labeling regulations expressly preempted
certain state laws brought against ciga-
rette manufacturers, including state com-
mon law claims.

The Court returned to the issue of fed-
eral preemption in Medtronic, Inc. v. Lohr,26

where it considered whether amendments
to the Food, Drug, and Cosmetics Act
(FDCA)27 preempted state laws and pre-
cluded all common law damage claims
against manufacturers of a cardiac pace-
maker.28  The statutory provisions at issue
in Medtronic expressly prohibited states
from creating any requirement for medi-
cal devices that “is different from, or in
addition to, any requirement under this
chapter to the device” and that “relates to
the safety or effectiveness of the device
or to any other matter included in a re-
quirement applicable to the device under
this subchapter.”29  The Court held that
although states were prohibited under the
FDCA amendments from regulating a
device in a manner that conflicted with the
federal requirements for the device, states
possessed “the right to provide a tradi-
tional damages remedy for violations of
common-law duties when those duties
parallel federal requirements.”30  It added
that “[t]he presence of a damages rem-
edy does not amount to the additional or
different ‘requirement’ that is necessary
under the statute; rather, it merely pro-
vides another reason for manufacturers
to comply with identical existing ‘require-
ments’ under federal law.”31

Neither Cipollone nor Medtronic directly
involved FIFRA but courts that have con-
sidered whether FIFRA preempted state
law claims have nevertheless looked to
these decisions for guidance.32  Most of
these courts “have ...   continued to uphold
FIFRA’s express preemption of state law
claims based on inadequate labeling”33 in
accordance with Cipollone.  Since Cipollone,
at least nine federal circuit courts, includ-
ing the Fifth Circuit in Bates, have held that
“FIFRA expressly preempts state tort
claims insofar as those claims would cre-
ate additional or different labeling require-
ments from those imposed by FIFRA.”34

Dow Agrosciences v. Bates
In Bates, the Fifth Circuit held that state

law claims brought against Dow were pre-
empted by FIFRA.  The court explained
that “FIFRA preempts state laws that ei-
ther directly or indirectly impose different
labeling requirements” than those im-
posed by the EPA.35  In a footnote it added
the following: “For example, different re-
quirements may be imposed when a court
authorizes a damage award against a
manufacturer that has the ‘undeniable
practical effect’ of inducing a manufac-
turer to alter the product or label to avoid
liability.  It is this mandate that is fatal to
appellants’ argument.”36

Supreme Court considers preemption of state law claims under the
Federal, Insecticide, Fungicide, and Rodenticide Act
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The farmers raised two arguments be-
fore the Fifth Circuit: (1) that their claims
related to product effectiveness were not
within the scope of FIFRA preemption,
and (2) that their claims were not “suffi-
ciently related to the content” of the her-
bicide label to warrant FIFRA preemption.

The court rejected the farmers’ first
argument, stating that “[f]or a state to
create a labeling requirement by autho-
rizing a claim linked to the specifications of
a label, even where the EPA has elected
not to impose such labeling requirements,
would clearly be to impose a requirement
‘in addition to or different from those’
required under FIFRA.”37  The court thus
concluded that all of the farmers’ claims,
including those related to product effec-
tiveness, are preempted by FIFRA if they
relate to the content of the herbicide label.

The court next examined whether the
farmers’ claims were “sufficiently related”
to the product’s label.  It stated that the
claims would be expressly preempted by
FIFRA “if a judgment against Dow would
induce it to alter its product label”38 and
that each of the farmers’ claims would
have to be examined to determine whether
a judgment against Dow would induce
Dow to alter the product label.39

The farmers’ claims for breach of war-
ranty, fraud, and violations of the Texas
Deceptive Trade Practices Act were based
on allegedly misleading “off-label” com-
ments made by a Dow retailer.  The court
explained that breach of warranty claims
“based upon an ‘off label’ representation
are [not] preempted by FIFRA only if the
representation deviates from the con-
tents of the product label.”40  The court
also explained, however, that success on
an “off-label” claim would “provide a
manufacturer with a strong incentive” to
alter the product label.41  The court held
that the breach of warranty and fraud
claims were preempted because it agreed
with the district court’s determination that
“the farmers failed to establish a genuine
issue of material fact that the Dow retailer’s
comments differed or strayed in any
material manner from the contents of the
... [product’s] label.”42  According to the
court’s reasoning, had the farmers dem-
onstrated a genuine issue of material fact
regarding whether the retailer’s claims
“differed or strayed in any material man-
ner” from the product’s label, their claims
for breach of warranty and fraud would be
preempted because it would provide Dow
a “strong incentive” to alter the product
label.

Turning to the farmers’ claim that Dow
violated the Deceptive Trade Practices
Act, the court explained that the DTPA did
not establish a warranty but rather estab-
lished “a remedy for the breach of an
independent warranty.”43  It concluded
that “[b]ecause the only warranty issue at
issue is based upon these ‘off-label’ com-
ments, the farmers’ success on a DPTA

action would also induce Dow to alter its
label.  The DPTA is thus necessarily pre-
empted by FIFRA ....”44

The court next examined the farmers’
defective design claim.  It explained that
“‘[m]erely to call something a design or
manufacturing defect claim does not au-
tomatically avoid FIFRA’s explicit pre-
emption clause.’”45 The court noted that
the farmers’ design defect claim “is func-
tionally a disguised claim for failure to
warn.  It is inescapable that success on this
claim would again necessarily induce Dow
to alter the ...[product] label.”46 The court
therefore affirmed the district court’s
determination that the design defect claim
was preempted by FIFRA.

The court held that the farmers’ claims
that Dow was negligent in the testing,
manufacture, and production of the rice
herbicide were preempted by FIFRA.  It
stated that under Texas law– unlike some
other jurisdictions– a negligent testing
claim is considered a variation of a failure
to warn claim.47  It rejected the negligent
manufacture claim because it was merely
a disguised failure-to-warn claim and
therefore preempted by FIFRA.

Hardin v. BASF Corp.
Decided in February of 2005, Hardin is

the most recent federal circuit court deci-
sion to consider whether state law claims
were preempted by FIFRA.  In Hardin,
several commercial tomato growers
brought an action for negligence and strict
liability against BASF, alleging that Facet,
a rice herbicide manufactured by BASF,
damaged their tomato crops when it drifted
onto their properties from aerial spraying
of nearby rice fields.  The United States
District Court for the Eastern District of
Arkansas held that the growers’ action
was preempted by FIFRA because “re-
gardless of how the issues were couched
by plaintiffs, they were failure-to-warn
claims, or if plaintiffs prevailed on another
theory, the resolution would require a
label change.”48  The growers appealed
the decision to the Eighth Circuit.

The growers argued that “they brought
a design-defect claim not subject to FIFRA
preemption because precautions will not
reduce Facet’s damage-causing drift” and
that “any response from BASF as a result of
the defective design (i.e., label change),
[sic] does not alter the fact that the basis
for their claim is a design defect.”49

The court rejected the growers’ argu-
ments, stating the following:

This reasoning is contrary to our Netland
decision, where we noted FIFRA pre-
empts any cause of action which has the
effect of directly, or indirectly, challeng-
ing an EPA-approved pesticide label.
We stated, “[t]o guide our [preemption]
analysis, we must ask whether in seek-
ing to avoid liability for any error, would
the manufacturer choose to alter the
label or the product.”  If the manufac-

turer would choose to alter the label, the
claim is preempted.50

The court concluded that the growers’
claim was preempted by FIFRA because
“a favorable outcome for ...[them] would
induce, and even require, BASF to alter its
label.”51

Conclusion
The issue of whether FIFRA preempts

state law tort claims has arisen on numer-
ous occasions and will continue regard-
less of the outcome of the Supreme Court’s
review of Bates.  Given the express statu-
tory language in FIFRA that prohibits states
from imposing “requirements for labeling
or packaging in addition to or different
from those” established by the EPA, it is
highly unlikely that the Court will deviate
from the general rule that state law claims
that challenge a product label are pre-
empted by FIFRA.  However, the Court’s
decision should clarify whether this gen-
eral rule is satisfied if, as was held in Bates
and Hardin, a manufacturer would be in-
duced to alter its label in the event that
state law tort claims brought against the
manufacturer succeeded.  The Court’s
decision will be particularly important
because, unlike Cipollone and Medtronic,
Bates directly involves the issue of federal
preemption under FIFRA.

1  This material is based on work supported by the U.S.
Department of Agriculture under Agreement No. 59-8201-
9-115. Any opinions, findings, conclusions, or recom-
mendations expressed in this article are those of the author
and do not necessarily reflect the view of the U.S.
Department of Agriculture. The National AgLaw Center is
a federally funded research institution located at the
University of Arkansas School of Law, Fayetteville. Web
site: www.NationalAgLawCenter.org. Phone (479) 575-
7646. email: NatAgLaw@uark.edu.
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4  Bates, 332 F.3d at 325-26.
5  Id.at 329.
6  Id. at 329 n.9 (quoting MacDonald v. Monsanto Co.,
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Federal Register/Cont. from p. 2
10, 2005).

GRADE STANDARDS. The AMS has
announced an intent to revise the grade
standards for kale to allow percentages to
be determined by count rather than
weight. 70 Fed. Reg. 12172 (March 11, 2005).
The AMS has announced an intent to re-
vise the grade standards for green beans
and strawberries to allow percentages to
be determined by count rather than
weight. 70 Fed. Reg. 12175 (March 11, 2005).
The AMS has announced an intent to re-
vise the grade standards for green pep-
pers to provide for the reporting of decay
affecting the stems under the serious
damage tolerance in all grades instead of
the more restrictive tolerance of two per-
cent for decay. 70 Fed. Reg. 12176 (March
11, 2005).

HONEY. The CCC has adopted as final
regulations amending the regulation gov-
erning the Honey Nonrecourse Market-
ing Assistance Loan (MAL) and Loan De-
ficiency Payment (LDP) Programs of the
CCC. 70 Fed. Reg. 3139 (Jan. 21, 2005).

INCOME TAX RETURNS. The IRS has
adopted as final regulations which re-
move the requirement of a signature for
filing of Form 7004, “Application for Auto-
matic Extension of Time To File Corpora-
tion Income Tax Return,” to obtain a six-
month automatic extension of time to file
a corporation income tax return. The final
regulations also allow filers and transmit-
ters of information returns on Form 1099
(series), 1098 (series), 5498 (series), W-2
(series), W-2G, 1042-S, and 8027 to request
an automatic 30-day extension of time to
file without having to sign Form 8809 and
provide an explanation. 69 Fed. Reg. 70547
(Dec. 7, 2004).

MEAT INSPECTION. The FSIS has is-
sued a notice to inform slaughterers of
young calves, including those marketed,
slaughtered, and labeled as “veal,” of the
need for such firms to reassess their Haz-
ard Analysis and Critical Control Point
(HACCP) System, including prerequisite
programs, with respect to animal drug
residues and the use of unapproved new
animal drugs. 69 Fed. Reg. 76884 (Dec. 23,
2004).

ORGANIC FOODS. The AMS has
adopted as final regulations which would
exempt any person producing and mar-
keting solely 100 percent organic products
from paying assessments to any research
and promotion program administered by
the AMS. 70 Fed. Reg. 2743 (Jan. 14, 2005).

ORGANIC FOODS. The AMS has
adopted as final regulations which ex-
empt any person producing and market-
ing solely 100 percent organic products

from paying assessments for market pro-
motion, including paid advertising, activi-
ties to marketing order programs admin-
istered by the AMS. 70 Fed. Reg. 2763 (Jan.
14, 2005).

PARTNERSHIPS
INSTALLMENT OBLIGA-

TIONS. The IRS has adopted as final
regulations governing income tax treat-
ment of installment obligations acquired
by partnerships. 70 Fed. Reg. 14394 (March
22, 2005).

POULTRY INSPECTION. The FSIS has
issued proposed regulations which amend
the poultry products inspection regula-
tions by terminating the designation of
North Dakota under the Poultry Products
Inspection Act as subject to federal poul-
try products inspection program. The
Commissioner of Agriculture of North
Dakota has advised the FSIS that, effec-
tive November 8, 2004, the state will be in
a position to administer a state poultry
inspection program that includes require-
ments that are at least equal to those
imposed under the federal poultry prod-
ucts inspection program for poultry and
poultry products distributed in interstate
commerce. 70 Fed. Reg. 12420 (March 14,
2005).

SALE AND LEASEBACK. The IRS has
adopted as final regulations which pro-
vide that eligible debt under I.R.C. § 263A(f)
does not include a purchase money obli-
gation given by the lessor to the lessee (or
a party related to the lessee) in a sale and
leaseback transaction under former I.R.C.
§ 168(f)(8) as enacted by ERTA. 70 Fed.
Reg. 8729 (Feb. 23, 2005).

SUGAR. The CCC has announced the
establishment of the sugar overall allot-
ment quantity for the 2004 crop year which
runs from October 1, 2004 through Sep-
tember 30, 2005. 69 Fed. Reg. 76684 (Dec. 22,
2004).

TOBACCO. The CCC has adopted as
final regulations which amend the regula-
tions governing the tobacco price support
program to remove the requirement that
flue-cured tobacco farmers designate the
auction warehouses where they will sell
their tobacco and that burley tobacco farm-
ers designate all locations where they will
sell their tobacco. 69 Fed. Reg. 70367 (Dec.
6, 2004).

TRUSTS. The IRS has adopted as final
regulations which amend the regulations
under the gift tax special valuation rules to
provide that a unitrust amount or annuity
payable for a specified term of years to
the grantor, or to the grantor’s estate if the
grantor dies prior to the expiration of the
term, is a qualified interest, under I.R.C. §
2702(b), for the specified term. 70 Fed. Reg.

9222 (Feb. 25, 2005).
TRUSTS. The IRS has adopted as final

regulations governing the ordering rules
for classes of income for charitable re-
mainder trusts. 70 Fed. Reg. 12793 (March
16, 2005).

WAGES. The IRS has issued proposed
regulations which provide that payments
received under a statute in the nature of a
workers’ compensation law on account of
sickness or accident disability are excluded
from wages for purposes of FICA tax. 70
Fed. Reg. 12164 (March 11, 2005).

 --Robert Achenbach, Executive Director,
Amerian Agricultural Law Association

west, LLC, 582 N.W.2d 596 (Minn. 1998); New York –
In re West 41 Street Realty LLC v. New York State Urban
Development Corporation, 298 A.D.2d 1, 744 N.Y.S.2d

121 (2002); and Ohio – City of Toledo v. Kim’s Auto &
Truck Service, Inc., No. L-02-1318, 2003 Ohio App.
LEXIS 4995 (Ohio Ct. App. Oct. 17, 2003).

22 Kelo, et al. v. City of New London, et al., 268 Conn.

1, 843 A.2d 500 (2004), cert. granted, 125 S. Ct. 27
(2004).

Eminent domain/cont. from page 6

I have belonged to the American Agricul-
tural Law Association for many years. In
this time when everyone wants you to join
a group, attend a meeting, or purchase the
latest law update, why do I continue to
belong to AALA?

First, the latest agricultural law infor-
mation is printed in the Agricultural Law
Update. Second, AALA provides a network
of the most knowledgeable and helpful
resources on any agricultural law topic
that I may be interested in. Third, the
Annual Agricultural Law Symposium al-
lows me an opportunity to obtain all of my
CLE requirements on topics directly re-
lated to my area of interest. And most
important, the reason that I continue to
belong to AALA is the relationships that I
have made with the members.

Why did I join AALA in the first place?
I joined because someone that I admired
and respected in the agricultural law com-
munity asked me. How many friends do
you know that would benefit by being a
member of AALA? All you need to do is
ask.

To provide you with incentive to ask a
new member, the AALA Board approved
a 2005 Membership Recruitment program.
A raffle drawing will be held at the 2005
Annual Symposium in Kansas City, Mis-
souri for a cash prize equivalent to a
member conference registration fee ($345
in 2004). For each new member that a
current member signs, the current mem-
ber receives one chance. A member will
receive four chances for each nonmem-
ber he recruits to attend the Annual Sym-
posium.

Not only will you have a chance to win a
free registration, the person that you re-
cruit will have an opportunity to receive
the benefits that we enjoy as members of
AALA. Membership is the lifeblood of our
organization and I hope that you can help.

--Larry Gearhardt, Ohio Farm Bureau

An invitation
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From the Executive Director:
Nominations for Annual Scholarship Awards. The scholarship Awards Committee is seeking nominations of articles by

professionals and students for consideration for the annual scholarship awards presented at the annual conference.
Please contact Jesse Richardson, Associate Professor, Urban Affairs and Planning, Virginia Tech, Blacksburg, Virginia
24061-0113, (540) 231-7508 (phone), (540) 231-3367 (fax), email:  jessej@vt.edu

Annual Conference. The 2005 Annual Agricultural Law Symposium is October 7 and 8, 2005 at the Country Club Plaza
Marriott in Kansas City, MO.

Update articles. I want to most strongly encourage all AALA members (including students) to submit long and short
articles for the Update. The value of every member’s work in agricultural law can be greatly enhanced when shared with
the other members of the agricultural law community. It is difficult enough for one member to be aware of all the
continuing rapid economic, technological, and governmental changes in agricultural law. Thus, it is vitally important to
hear from all members about the developments in their area. Just let Linda McCormick (aglawupdate@ev1.net) know that
you are planning to make a submission so that she can avoid duplication of effort.

Robert Achenbach, AALA Executive Director
P.O. Box 2025
Eugene, OR 97402
Ph 541-485-1090 Fax 541-302-1958


