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Surveillance by helicopter and the

Fourth Amendment

The U.S. Supreme Court has reversed the Florida Supreme Court’s judgment con-
cerning search requirements for surveillance of the interior of a partially covered
greenhouse in a residential backyard from a helicopter in Florida v. Riley, 109
S.Ct. 693 (Jan. 23, 1989.)

Acting on an anonymous tip, a law enforcement officer used a helicopter to look
for marijuana plants after being unsuccessful in observing anvthing from the
ground. At an altitude of 400 {eet, the officer, with his naked eye, was able to
identify marijuana plants through missing panels in the roof. A warrant was ob-
tained based upon these ohservations, and the ensuing search revealed marijuana
growing in the greenhouse.

The defendant’s motion to suppress the evidence hecause of the unreasonable-
ness of the search was granted by tral court, and the Florida Supreme Court
concluded that the search violated the Fourth Amendment and Florida Constitu-
tion.

A plurality of the U.S. Supreme Court disagreed, finding that although the
property surveyed was within the curtilage of defendant’s home, the openings in
the roof of his greenhouse meant that he could not reasonably have expected the
contents to be immune from examination by an officer seated in an aircraft.

The Court relied on Califurnia v. Ciraolo, 476 U.S. 207 (1986}, a search case
involving a fixed-wing aircraft flying at 1,000 feet. A plurality noted that the
helicopter was operating legally and there was nothing to suggest that such flights
hy helicopters were sufficiently rare to Jend substance to the claim that the flight
violated a reasonable expectation not to be observed from that altitude. Nor was
there any evidence to suggest that the flight had interfered with defendant’s use
ot his greenhouse or curtilage. Thus, under the given circumstances, the search
was not violative of the Fourth Amendment. — Terence J. Centner

FmHA’s notice package—adequate responses

By now the 45 days are up for almost all farmers who reccived FmHA's “Notice
Package” this winter. There was a great deal of confusion in the field about exactly
how farmers were supposed to respond to the package. Rumors surfaced almost
daily ahout the possihility of extensions and about certain forms being unneces-
sary. Much of the confusion came from FmHA: FmHA issued several policy state-
ments during the response period, each of which stated a different position as to
what constituted an adequate response.

FmHA has already begun responding to farmers' loan servicing applications.
Some of the applications are being denied because, according to FmHA, the farmer
did not submit an adequate response within the 45 days.

To date. FmHA has taken four different positions about what constitutes an
adequate response.

Position #1 — the regulations
The regulations stated that to have an adequate response, the farmer must
suhmit nine different completed forms and, in most cases, aerial photois) of the
farm, all within 45 days. This is stated in one of the forms that was reprinted in
the regulations. 53 Fed. Reg. 35741 (Sept. 14, 1983k to be codified at 7 C.F.R. Part
1951, Subpart S, Exhibit A, Attachment 1}. The nine forms are: (1) Form FmHA
410-1, Application for FmHA Services; (2) Form FmHA 410-8. Application Refer-
ence Letters; (3) Form FmHA 410-9, Statement Regarding Privacy Act; (4) Form
FmHA 431-2, Farm and Home Plan; (5} Form FmHA 440-3, Request for Statement
of Debts and Collateral: i6) Form FmHA 1910-5, Request for Verification of Em-
ployment; (7) Form FmHA 1924-1, Development Plan (if farmer is planning to
make major changes in operation); (8) SCS-CPA-26, Highly Erodible Land and
Wetland Conservation Certification; (9} Ad 1026, Highly Erodible Land and Wet-
land Conservation Certification. The aerial photo was required for farmers who
{Continued on next page)
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want to have the option of applying for
the homestead protection program and/
or the conservation easement deht write-
down program.

Position #2 - the December 9
“Rule of Reason” unnumbered letter

On December 9, 1988, the acting ad-
ministrator of FrnHA issued an unnum-
bered letter to all state directors, district
directors, and county supervisors. It said
that the “rule of reason™ on receiving ap-
plications must be followed. That memeo
did not explain exactly what the “rule of
reason” meant. Some highlights of the
memo are:

1} “If the borrower has always been
helped by the ... FmHA ... in filling
out applications, we should help again.”

2) “When the borrower has responded
to the county office with a good faith ef-
fort within 45 days to supply all the in-
formation required for an application,
accept the application even though in-
complete and offer assistance deemed
necessary.”

31 "Farmers who have responded with
a good faith effort even though the apph-
cation is not complete, will be considered
to be in compliance with the 45-day time
period.”
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4) When the borrower submits an in-
complete application, “the county super-
visor will send the borrower a letter
within 5 days of receiving the incomplete
application, identifying and requesting
the information needed to complete the
application. .. .”

5) The two SCS forms (Form Ad 1026
and Form SCS CPA-26} and Form FmHA
410-8 (Application Reference Letter) will
not be needed. The county supervisor
will “immediately advise all horrowers
who received the notice” of this decision.

It is important to note that “good faith
effort™ was never defined in this memn.
The memo did not say that the submis-
sion of any certain combination of forms
was necessary to show a “good faith ef-
fort.”

Position #3 - the December 14
electronic letter and the December
15 follow-up memo

On December 14, 1988, the acting ad-
ministrator issued an electronic letter to
all state directors which stated that the
third paragraph of the December 9 letter
should be disregarded [the part of the
letter which said that the two SCS forms
and Form FmHA 410-8 were unneces-
sary]. Therefore, as a result of this letter.
those three forms once again became
necessary. The letter zaid that “District
Directors should immediately cali all
County Offices and inform them of this
information.”

On December 15. 1988, the acting ad-
ministrator issued a memo to all state
directors, district directors, and county
supervisors. This memo was exactly like
the December 9 memeo, except that the
third paragraph of the December 9
memo was removed.

Position #4 — letters of December
22 and electroni¢c memo
of January 6

The Farmers’ Legal Action Group re-
ceived copies of two letters written by
Roland Vautour. dated December 22,
1988. One letter was the Naticnal Save
the Family Farm Coalition, and the
other was to United States Senator Kent
Conrad. The letters explained in con-
crete terms what the farmer has to do to
meet the “good faith effort” test. The let-
ters said that the borrower would be con-
sidered to have made a “good faith ef-
fort” if the following items were submit-
ted within the 45 days:

1) Form FmHA 410-1, Applications for
Services;

2} Form FmHA 431-2, Farm and Home
Plan. including balance sheet; and

3) “Attachment 27 [the appropriate re-
sponse form for borrowers who received
the delinquency package] and “Attach-
ment 4”7 [the appropriate response form
for borrowers who received the non-
monetary default package|.

One of the letters said that borrowers
who are requesting a conservation ease-
ment write-down will have to submit a
map of the farm. The letter implied that
such map must be in within the 45 days.

The letters said that the rest of the
necessary paperwork would have to be
suhmitted within the next 60 days,

Then, on January 6, 1989, the acting
administrator issued an electronic memo
to all state directors and farm program
chiefs which hasically confirmed what
Vatour said in the Decemher 22 letters.
It also said that:

1V The county supervisor should pro-
vide borrowers with a current copy of the
unit price list for agricultural com-
modities for that state to assist the bor-
rower in Alling out the Farm and Home
Plan; and

2) In addition to the forms listed
above, within the 60-day period borrow-
ers must submit a five-vear production
history.

Analysis

A few important points should he
noted:

1} Between December 9 and January
6, FmHA's official position was that a
“good faith effort”™ to respond to the pack-
age was sufficient. but there was no offi-
cial statement as to what constituted a
“good faith effort.” Therefore farmers
who turned in some response during
that time can argue that they made a |
good faith cffort, even if thev did not
turn in the three forms that werce re-
quired by the January 9 memo.

2) The regulations said that a photo of
the farm must he submitted within the
45 days to preserve the horrower’s right
to apply for the homestead protection
program. In the January 9 electronic
memo, no mention is made of this re-
quirement. Therefore, borrowers who
did not turn in the photo during the 45-
day period may try to submit it during
the following 60-day period and argue
that. under the “rule of reason,” FinHA
should accept it. This is a reasonable po-
sition for borrowers to take because
FmHA does nol need the photo until it
is time to process the borrower for pres-
ervation loan servicing, and that would
not happen until all primary loan servie-
ing processing s complete.

Randi Hyse Eoth

Editor's note: The above article is re-
printed with the permission of the Farm-
ers Legal Action Report in which it first
appeared.
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Bankruptcy empowering statute may alter rights
in cooperative patronage certificates

In In re FCS, Inc., 853 F.2d 1149 {4th
Cir. 19881, the Fourth Circuit Court of
Appeals has aflirmed a modified Chap-
ter 11 plan that authorized a debtor to
release a portion of its patronage certifi-
cates to a cooperative in satisfaction of
the cooperative’s secured claim.

This case is noteworthy (or coopera-
tives because it discloses that the con-
tractual agreements hetween members
and the cooperative embadied in articles
of incorporation or bylaws may be super-
ceded by section 1123can5) D1 of federal
hankruptcy law. For others. it shows
that this bankruptcy provision may
override nonbankruptey law restrictions
on the distribution of collateral to satisfy
a claim secured by the same.

Universal Cooperatives, Ine., 4 coop-
erative organized under Minnesota law,
had a secured claim for farm supplies
sold to the debtor. The cooperative also
had issued to the debtor patronage cer-
tificates. The debtor's rights 1n these pa-
tronage certificates were governed by

the caoperative’'s Articles of Incorpora-
tion and state law.

The cooperative’s Articltes granted the
cooperative a first lien on a member’s pa-
tronage certificates as security for the
member’s indebtedness to the coopera-
tive. In addition, the Articles allowed the
cooperative’s board of directors to set ofl
a member’s indebtedness against the
member's patronage certificates. The
court agreed with legal precedents
characterizing the terms of the Articles
as a contract between the eooperative
and its members.

The bankruptcy court entered an
order requiring the debtor to release a
portion of its patronage certificates to
the cooperative in satisfaction of the co-
operative’s secured claim. The coopera-
tive challenged this order, claiming that
the order essentially required the coop-
erative’s board of directors to exercise its
diseretion to set off the debtor’s inde-
btedness against its patronage certifi-
cates.

The Fourth Circuit found that the pa-
tronage certificates represented a con-
tingent entitlement that vests when the
hoard exercises its discretion and deter-
mines that the equity should be re-
deemed. However, as an entitlement
created under state law, it may be
supplanted by federal bankruptcy taw.

Section 1123tadbxD) provides that
“Inlotwithstanding any otherwise appli-
cable nonbankruptey law, a plan shall

provide adequate means for the
plan’s implementation. such as . .. the
distrihution of all or any part of the prop-
erty of the estate among those having an
interest in such property of the estate”
11 ULS.C§ 1123aX5 1982 & Supp.
1986,

The court interpreted this provision as
an empowering statute that enlarges the
scope of the debtor’s prebankruptey
rights. Accordingly, it supersedes the
discretionary power of the board over re-
demption of the patronage certificates.

— Terence J. Centner

Federal Register

The following is a selection of matters
that have been published in the Federal
Register in the past few weeks;

1y FCA; Funding and fiscal aftairs,
loan policies. and operations and fund-
ing operations; minimum ecapital ade-
guacy standards: notice of effective date
ol 2/1/89. 54 Fed. Reg. 5074,

2) FCA: Capitalization bylaws, equities
issuance and retirement, ete.; effective
date 2:9/89. 54 Fed. Reg. 6264; correc-
tion 54 Fed. Reg. 6118 and 7029,

3 FCA; Regulatory accounting prac-
tices: effective date 2/9/89. 54 Fed. Rey
6265.

4) FCA; Borrower rights, agricultural
real estate loans, secondary markets; con-
servatorships and receiverships: notice of
effective dates. 54 Fed. Reg. 7758, 7759,

5) CCC; 1989 common program provi-
sions for wheat, feedgrains, rice, upland
and ELS cotton programs and 1989
wheat program; effective date 2/2/89, 54
Fed. Reg. 5526.

6) CCC; Feed grains price support and
production adjustment programs; effec-
tive date 2/2/89. 54 Fed. Reg. 5528.

71 FmHA; Revision of guaranteed
farmer program regulations; final rule;
correction; effective date 2/3/89. 54 Fed.
Reg. 5409.

8) FDA; Human health risks associat-
ed with the subtherapeutic use of pen-
icillin or tetracyclines in animal feed;
availability of report from National
Academy of Sciences/Institute of Med-
icine; comments due by 5/4/89. 54 Fed.
Reg. 5549.

9) FGIS;, Miscellaneous

reference

in brief

changes and corrections; firal rule; effec-
tive date 2/7/89. 54 Fed. Reg. 5923, 5924,

10y USDA: Agricultural Marketing
Service; Grading and inspection, general
specifications for approved plants and
standards for grades of dairy products;
proposed increase in fees and other ad-
mimstrative changes: propesed rule. 54
Fed. Reg. 6682

11} APHIS; Horse protection regula-
tions; final rule; effective date 3/20/89.
54 Fed. Reg. 7174,

121 INS; Admission or adjustment of
status of RAWs: proposed rule. 54 Fed.
Reg. 9054, - Linda Grint McCormick

Appeals court dismisses
Coleman litigation

On December 28, 1988, a three-judge
panel of the United States Court ol Ap-
peals in St. Louis denied both the gov-
ernment’s and the farmers’ appeals in
the Coleman v. Lyng litigation (formerly
Coleman v. Block). Coleman v, Lyng, 864
F.2d 604 (1988). This case, brought on
behalf of 250,600 FmHA borrowers
throughout the country, was filed in
North Dakota in 1983.

The Coleman case resulted in several
landmark decisions that effectively
halted most FmHA foreclosures for over
five years. In the most recent of these
decisions, entered in the spring of 1947,
the federal district court declared
FmHA's (oreclosure procedures to be un-
constitutional and issued an injunction

{Continued on page 7)
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Symposium on Agricultural and

Agribusiness Credit

Apnit 27-28 1989, Westin Hotel. Denver,
0.

Topics include: Implementing
participation in the secondary agricultural
financing markcts, role of optiuns in
agricultural lending; special problems in
agri-business lending: agricultural
envirnnmental issues; and effect of
biotechnology upon agricultural credit

Caspansored by the American Agncultural
Livw Assocanen, the American Bar Aszociation,
the American Bankers Association. the [nsulute
of Lile Insurance, and others

For more nformatoen, call David A Lander:u
A14-342-161%8

Fifteenth Annual Seminar on
Bankruptcy Law and Rules
April 68, 1889, Marriott Margurs Hotel,
Atlanta, GA.
Topics include: lender hability: ereditor
strategies; setoff and recoupment.
Sponsored by Svutheastern Bankrupiey Law
Institute
For more mmformation, call 404-3496 6677

Farm Bankruptcies under Chapter 12
Videolaw seminar.

Topics include cash flow; incume tax aspects;
canversion to Ch. 12; tax hens.

Sponsored by Amencan Har Associalion

For mare information. catl 1-800-621-8986 or 312-9HA.
B204)

Air and Water Pollution Control Law
May 25-27, 1989, Hyatt Regency Holel,
Washington, D.C.

Tapics include 1mplementing the Clean Water
Quality Act of 1987 Amendments. wetlands
proteclion; and SuperfundRCRA developments

Spansored by ALI-ABA

For moure mmlormation call 1-800-CLE-NEWS or 215
243160
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U.S. agricultural trade legislation: an overview — Part II ©

by Donald B. Pedersen

TEXT IS 1/8 thru 53/3.48

This article concludes the discussion

of UK. agricultural irade legislation

begun in Part 1, 6 Agricultural Law

Update 4 (Feb. 1989). Topics covered

in Part I were:

Exports out of the United States
—Pramaotion and facilitating
—Competitive pricing
—Financing
~Bilateral and multinational trade

agreements
~Trade remedies — interference with

U.S. export markets

—Export controls

Agricultural exports out of the United
States are subject Lo various statutory
and regulatory programs governing such
matters as reporting, licensing, inspec-
tions, embargoes. shipping, and corrupt
practices. Each is considered briefly.

Pursuant to the Agricultural Export
Sales Reporting Regulations, exporters
of wheat and wheat flour, feed grains,
oilseeds, cotton and products thereolf.
and other designated commodities must
make weekly reports of shipments to the
FAS. Int't Trade Rep., Export Shipping
Manual (BNAY 190:201 - 190:293.

Except for most shipments to Canada,
all items exported out of the US. are
subject to an export license. 50 U.S.C. §§
2401 - 2420. There is. in other words, no
right to export. As to certain shipments,
particularly chemicals and sophisticated
electronics as examples, a validated ex-
port license must he obtained from the
Office of Export Administration within
the Department of Commerce. At the in-
stigation of the President, items may be
added to the validated export license list
for reasons of national security, foreign
policy. or short supply. Most shipments,
including agricultural commeodities and
products, are usually covered by peneral
licenses. Here no formal application is
needed, but the proper general license
symbol must be ascertained from pub-
lished authorizations and inserted an
the Shipper's Export Declaration. The
Declaration must be fled with Com-
merce. Export licenses of either type
may be unavailable for shipments to cer-
tain countries for foreign policy reasons
—~ Cuba, Vietnam, North Korea, and
Cambodia. as examples. A U.S. exporter

Copyright ©: Donald B. Pedersen 1989

Donald B. Pedersen is Professor of Law
and Director of the Graduate
Agricultural Law Program at the
University of Arkansas School of Law.
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who exports without a license is subject
to severe criminal and civil penalties. as
well as possible denial of future export
and import privileges. 50 U.S.C. § 2410,

Most foreign governments require in-
spections as to imports from the U.S. of
livestock, plants, and seeds. Animal and
Plant Health Inspection Service (APHIS)
inspections may satisfy the importing
country as to preshipment phytosani-
tary restrictions. APHIS will certify that
the product is free of injurious diseases
and/or pests, if that is the case. The Fed-
eral Grain Inspection Service (FGIS) in-
spects and weighs all grain exported out
of the U.S. Inspections are conducted at
designated export locations in the U.S.
In additien 1o grading grain under U.S.
grain quality standards. FGIS will test
for such things as aflatoxin levels in corn
and protein content in wheat. All meat
and most poultry heing shipped out of
the Li.5. is inspected hy the Food Safety
and Inspection Service (FSIS) and an ex-
port certificate issued. APHIS, FGIS,
and FSIS programs are operated in coop-
eration with the several U 3. states.

Some foreign governments require
that U.S. products be certilied as Lo set
quality levels. Upon request and for a
fee the USDA Agricultural Marketing
Service will make the tests. Certilicates
verifying the lack of radiation or other
contamination can be oblained from the
USDA Technical Office.

Exports of U.S. food are not deemed
adulterated or misbranded in violation
of the US. Federal Food. Drug. and
Cosmetic Act if they are In aceord with
the specifications of the foreign pur-
chaser. not in conflict with laws of the
importing couniry, are labeled for export
on the shipping package, and are not
sold or offered in U5 commerce. 21
U.S.C. § 381(e). However. it is a violation
ta export animal feed containing a new
animal drug which is deemed unsafe
under 21 U.S.C. Section 360b. 1d.

Over a period of about eight years, the
President imposed several embargoes on
LS. shipments of agricultural com-
modities. The first three were economi-
cally motivated — concern about low U.S,
stocks: the June 27, 1973 five-day gen-
eral embargo on shipments of oilseeds
and oilseed products followed by vali-
dated export licensing until October,
1973; the October, 1974 targeted mora-
torium on sales of corn and wheat to the
U.S.8R.; the July 24, 1975 targeted
moratorium on such sales to the USSR,
and Poland. The fourth was politically
motivated, although the President cited

hoth “national security and foreign pol-
icy” reasons — the January 4. 1980 -
April 24, 1981 partial embargo on sales
of wheat, feedgrains, soybeans, meat,
dairy products, poultry, truffles, animal
fats. and agrichemicals to the U.S.S.R.
In imposing such emhargoes for for-
eign policy, as apposed to national secu-
rity reasons, the President must ¢on-
sider various criteria and follow pro-
cedural steps added in the Export Ad-
ministration Act of 1979, 50 US.C.
§24030cy, § 2404iex3); §24405tb) e ien
§2413th). As to embargoes on the export
of agricultural commodities after Decem-
her 22, 1981, 7 U.5.C. Section 1736j pro-
vides mandatorv comnpensation to U5,
producers under certain circumstances
And. under a provision of the Future
Trading Act of 1982 embargoes are not
to affect existing contracts requiring de-
livery within 270 days of the embargo,
except when the President has declared
a national emergency or the Congress
has deelared war. 7 US.C. § 6123t
The Export Adiministration Amendments
Act of 1985 essentially extends the 1979
Act, but purports to limit somewhat
more the President’s power. For exam-
ple, export controls on agricultural com-
modities for more than sixtv days must
now he authorized by a joint resolution
of the Congress. 50 U.S.C. § 2406ign 3n A,
Export shipments of agricultural com-
maodities sometimes {all under statutory
provisions giving preference to U.S. flag
vessels. The Food Securily Act of 1985
thereinafter farm hill:, Puh. 1. No. 9Y-
198, 99th Cong., 15t Sess., 99 Stat. 1354,
changed the requirement that Gfty per-
cent of U.S. government spansored ex-
ports he so shipped The cargo prefer-
ence requirement doees not now apply to
specific commereial agricultural export
programs such as export credit, export
credit guarantee, and export enhanece-
ment programs. However, as of 1988 ut
least seventy-five percent of food aid ex-
ports must be shipped on U.5. flag ves-
sels. Farm bill § 1142, The U.S. Depart-
ment of Transportation, subject to the
availability of funds, is to finance in-
creased costs resulting from the 1985
changes in the cargo preference law. Il
The Forewygn Corrupt Practices Act of
1977 makes illegal the use of mails or
other instrumentalities of interstate
commerce in furtherance of payments,
offers of payments, and gifts to foreign
officials or political parties made for the
purpose of obtaining, retaining, or di-
recting business to any person. 15 U.8.C.
§ 78dd-2. as amended by §5003 of the
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Omnibus Trade and Competitiveness
Act of 1988 (hereinafter trade bill), Puhb.
.. No. 100-418, 100th Cong.. 2nd Sess.,
102 Stat. 1107, The law is enforced hy
the 1J.S. Department of Justice and the
Securties and Exchange Commission.

Imports into the United States

- Import controls

Various statutory and regulatory de-
vices restrict Importation of certain ag-
ricultural products into the Unmited
States. Quotas restrict entry of certain
agricultural commaodities. duties may be
assessed under US. tariff schedules and
may be elevated as the end result of
countervailing duty and antidumping
proceedings under U8 law, and as to
many agricultural imports, inspections
or quarantines are routine.

Sugar quotas are regularly imposed hy
the 1.5 Section 22 of the Agricultural
Adjustment Act, 7 U.5.C. $ 624, has been
used to put quotas not only on imports
of sugar. hut also peanuts. cotton. and
other commodities. The statutory test is
whether imports would cause “market
dizruption.” principally imports at prices
below the CCC price support loan level.
The U.S. enjoys special GATT waivers
fur most of its quotas. including those on
imported dairy produets.

Australia agreed to bhe Limited to
363.000 tons of beef exports to the U.S.
for calendar vear 1988, racher than fuce
a quota of 315.000 tons that would have
been automaticalls triggered under the
U.5. Meat Impart Act of 1979 This con-
stitutes a reduction of 17.000 tons and
has been criticized hy the Cattle Council
of Australia as hvpocritical as the U8,
seeks ta get Japan and Korea to open
their markets Lo more 11LS, meat exparts.
A sunilar quantitative restrichion agree-
ment was reached with New Zealand.
Roth 1988 limits were adjusted upward
at 53 Fed Reg. 48896 119881 In essence,
the V.S currently uses 4 Presidentially
managed svstem of negotiated restraints.
A recent (GAO study advocated the auc-
tion =~itle of such quotas as authorized at
19 IS C. Section 2581, Tmport licenses
would he placed on the auction block
under the schene.

Section 4506 of the trade bill requires
a study of USDA resources for sampling
imported products pursuant to the Fed-
eral Meat Inspection Act, the Poultry
Products Inspection Act, and the Fgp
Products Inspection Act. This has to do
with residues of pesticides, drugs, and
other products with enhanced enforce-
ment as the apparent ultimate goal, Sce-

tion 4703 calls for the Secretary of
Health and Human Services to enter
into cooperative agreements with gov-
ernments of countries which are major
sources of food imports into the UU.S. to
assure compliance with pesticide toler-
ance requirements of the Federal Food,
Drug. and Cosmetic Act as to such im-
ports.

USDA/APHIS  administers  detailed
regulations governing the importation of
live animals. animal products. and ani-
mal byv-products. 9 C.F.R, pts. 92-96. Im-
portation of animal embryos is now spe-
cifically regulated. 9 C.F.R. pt. 98. See
Looney, Regulations Affecting Importa-
tion of Animal Embrvos. 3 Agric. L. Up-
date 4 tMarch 19863, A new {inal rule on
importation of meat and amimal prod-
ucts became effective on March 23, 1989,
designed to assist efforts to prevent in-
troduction of certain animal diseases
into the U.S. 53 Fed. Reg. 7391 (1988
ito be codified at 9 C.F.R. pt. 94,

Private parties and the states can im-
pose a varicty of import standards so
long as they advance health, safety. en-
vironmental and consumer interests and
do not create unnccessary obstacles to
U.S. foreigm commerce. 19 U.S.C. § 2531

As is the case in all countries, imports
into the U.S. must "pass customs.” Here
classification and valuation oceurs, tariff
schedules are applied. and duties (taxes),
if any, are asscssed Since orgin can af-
ect the level of duties. a country of origin
determination also is made. Generally,
when duties are assessed, pavment by
the mmporter of a deposit results in im-
mediate release of the goods. As previ-
ausly noted, the U.S.. as of Januarv 1,
1989, uses the Harmonized Commadity
Deseription and Coding Svstem. rather
than the Tariff Schedules af the United
States ('TSUS). Disputes in this area go
to the U.S. Court of international Trade.
Under most favaored nation (MFN) treat-
ment. parties to the GATT are supposed
to extend anyv privilege granted to
another contracting state (e, a favora-
ble tariff rate) to all contracting parties.
The GATT provides safetv valves as to
imposition of countervailing duties and
antidumping duties. discussed hereinal-
ter. Suspension of MFN status is permit-
ted in certain extraordimary circum-
stances.

Subject to certain exceptions, articles
or containers imported into the United
States must be conspicuously marked
with its country of origin. Such markings
are to remain clear to the ultimate
purchaser, generally the final purchaser

of the article in its original imported
form. There is current controversy over
whether the country of origin labeling
requirement should be extended as to
imparted meats and other food products
to reach consumers in supermarkets and
eating estahlishments. Such an cxten-
sion could nvolve the requirements of
signs and netices on menus. Opponents
point to added cost and to possibie GATT
violations. See¢ Testimony of John W.
Harmon. before Suhcommittec on Trade,
House Ways and Means Committee
Sept. 27, 1988) GAO/T- RCED-88-67.

- Trade remedies — Interferonce with

U.S. domestic markets

Antidumping cases such as Maline
Potatoe Council v. US.. 613 F. Supp.
1237 «CIT 1985), and Dried Saited Cod-
fish, ITC Inv. TA-731-199, US [TC Pub.
No. 1711 11985 50 Fed. Reg. 20519
11985, involve attempts to get the U.S,
to impese penalty duties on imports of
the specific commodities (here from Can-
ada) in response to perceived unfairly
priced shipments of such products there
from Canada) into the U.S. Article VI of
GATT permits a country to nmpose anti-
dumping duties when dumping threatens
material imury to an established indus-
try in a contracting state. or materially
retards the establishment of a domestic
industry. The Department of Commerce
does  the complex economic analysis
tLower Than Fair Value) which, in gen-
vral terms, means ascertaining whether
sales in the U.S. market are at prices
lower than those prevailing in another
national market. The International
Trade Commuission (ITC) makes the {ol-
lowing determinations in the usual case:
what firms constitute the domestie n-
dustry: whether the industry has suf-
fered maternal injury or there 15 a threat
of material injury; whether dumping 1s
a contributing cause. 19 U.S.C. § 1673 et
seq Under certain circumstances. the
USTR may revoke the status of a coun-
try under the GATT for purposes of such
proceedings, whereupon an injury deter-
mination does not have to be made. §
1314,

The 1988 trade bill seeks to clarifly a
variety of anti-dumping issues, some of
which have been the subject of recent
litigation: dumping hy non-market econ-
omy countries (special rules!, § 1316:
third country dumping, § 1317: input
dumping by related parties. § 1318: the
use of fictitious markets to hold down

(Conrtinued on next page)
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foreign market value, § 1319: circumven-
tion of antidumping orders, § 1321; com-
ponent part monitoring, § 1320 deter-
mining material injury, § 1328, and, con-
siderations relevant to determination of
threat of material injury, § 1326(b),
£1329.

Also addressed is the question of
under what circumstances U.5. produc-
ers of raw agricultural products may be
considered part of the domestic industry
when the problem is with dumping into
the U.S. of the processed product. Sec-
tion 1326 of the trade bill, subject to a
ruling by the USTR that the provision is
contrary to the GATT Antidumping
Code and the GATT Suhsidies Code, pro-
vides that producers of raw apgricultural
commodities will be considered part of
the domestic industry if there is a single
continuous line of production and if
there is a substantial coincidence of eco-
nomic interest between producers and
processors based on relevant economic
factors, including price, added market
value, or other economic interrelation-
ships regardless of whether based on
legal relationships. As to processed ag-
ricultural products, rules on standing
have been expanded to include trade as-
sociations or coalitions which include
both processors and producers. § 1326(c).

House bill provisions to amend the
1916 Antidumping Act. 15 U.S.C. § 72,
to expand private rights of action after
affirmative antidumping findings did
not survive Conference. House Conf.
Rep. No. 100-576 at 530. The same is
true ol a proposed compensation fund for
injured producers. Id.

Countervailing duty proceedings under
U.S. law focus on unfair imports result-
ing from a foreign government aiding its
industry with export subsidies or nar-
rowly applied domestic subsidies. 19
U.S.C. § 1303 (1930 Act), § 1671 et seq.
11979 Act). Here there is the potential of
the U.S. imposing penalty duties on the
particular import into the U.8. to offset
the effect of such subsidies. The 1979 Act
tracks the GATT subsidies and Counter-
vailing Duty Code, whereas the 1930 Act
applies to nonsigners and does not re-
quire proof of injury to the domestic in-
dustry. A number of agricultural cases
have emerged in recent years, including
Lamb Meat involving New Zealand, 50
Fed. Reg. 37708 (1985), and Live Swine
involving Canada, 50 Fed. Reg. 25097
(1985). See also Alberta Pork Producers’
Marketing Board v. U.S., 669 F. Supp.
445 (CIT 1987); National Pork Producers
Couneil v. U.S.,, 661 F, Supp. 633 (CIT
1987);, Canadian Meat Council v. U.S.,
661 F. Supp. 622 (CIT 1987), 680 F.
Supp. 390 (CIT 1988). These cases neces-
sarily involve an in depth examination
of the agricultural programs of the par-
ticular foreign country. They also in-
volve an interplay between Commerce

and the 1TC, with some of the same is-
sues involved as in antidumping cases.

The 1988 trade bill seeks to clarify
selected issues pertinent to countervail-
ing duty cases. Concerns with the defini-
tion of domestic industry and material
injury are essentially the same as in
antidumping cases. In addition, the
trade bill seeks to articulate the differ-
ence between domestic subsidies and ex-
port subsidies. Certain foreign domestic
subsidies of only nominal general avail-
ability are to he considered in the class
of offending subsidies, if they are in fact
provided to a specific enterprise or in-
dustry or group thereof. § 1312.

According to Section 1313 of the trade
bill. subsidies to a raw agricultural prod-
uct are deemed subsidies to the exported
pracessed product if the demand for the
raw product is substantially dependent
on the demand for the processed product
and processing adds only limited value.

In the case of exports from Canada.
domestic judicial review in U.S. anti-
dumping and countervailing dutv cases
is replaced under the U.S.-Canada Free
Trade Agreement by bilateral panel re-
view. Pertinent rules have been an-
nounced at 53 Fed. Reg, 53232 (1988)
tinterim 1TA rule). 53 Fed. Reg. 52306
(1988 final ITA rulel. and 53 Fed. Reg.
53248 (1988winterim ITC rule).

These trade remedies offer domestic
industries wayvs to fight a varietv of un-
fair practices by foreign exporters and
foreign governments.

Section 201 cases allow U.S. indus-
tries seriously injured by an unforeseen
excess of fair imports to pursue tempo-
rary relief in a nondiscriminatory man-
netr (n the form of quotas, duties, or or-
derly marketing agreements against all
imparts of a particular product from all
countries. 19 U.S.C. §§ 2251-53. Such de-
cisions are made by the President upon
recommendation hy the International
Trade Commission. This relief from the
MFN principle is authorized by GATT
Article XIX and contemplates with-
drawal or modification of trade conces-
sions previously granted. Such escape
clauses are also commonplace in bilat-
eral trade agreements. A number of
statutory requirements must be met and
few — perhaps twenty percent — of sec-
tion 201 petitions have been successful.
The tuna industry lost such a case in
1984. Certain Canned Tuna Fish,
USITC Pub. No. 1558, 49 Fed. Reg.
34310 (1984). The 1988 trade bill at sec-
tion 1401{(a) extensively amends the
statutes governing section 201 petitions.
Rapid provisional reliefl is authorized for
a domestic industry that produces a per-
ishable agricultural commodity which is
like or is directly competitive with an im-
ported perishable agricultural commod-
ity. There must be a reasonable indica-
tion that such imports have increased

sufficiently to be a substantial cause of,
or to threaten serious injury to the
domestic industry in the U.5. § 1401(a).

Conclusion

While this overview covers many top- -

ics, it ts not totally comprehensive. It
does suggest that U.S. international ag-
ricultural trade is carried on within a
complex statutory framewaork designed
on one hand to promote and facilitate,
and on the other hand to protect. In the
current GATT Round, the U.S. negotiat-
ing position calls for a harmaonization of
health and sanitary regulations and for
a phasing out to zero of agricultural ex-
port subsidies, non-tarifT barriers, and
other trade distorting devices. The U.S.
has dropped its insistence that this
phasing out be accomplished by the year
2000. Should the agricultural trade as-
pects of the current GATT Round result
in an adoption of the revised U.S.
negatiating position (unlikely), the posi-
tion advanced by the Cairns Group'’
Istrong emphasis on short term mea-
sures), Or some Ccompromise measure
tmost likely, but far from assured), full
U.S. implementation by federal statute
would necessarily require the Congress.
if 1t is willing. to alter certain of the
statutory provisions discussed in this ar-
ticle. In written responses (Feh 9, 1989)
to questions put to him at his confirma-
tion hearing. Secretarv of Agriculture
Clayton Yeutier stated that "|wlic cannot
rationally construct farm legislation for
the 1990’s until we know the outcome of
the Uruguay Round.” The 1988 trade bill
and certain preexisting legislation at-
tempt to position the U.S. to deal with
an uneven playing field for agricultural
trade should meaningful progress not be
forthcoming in the current round of
GATT negotiations.

- Donald B. Pedersen

T+ Australia, Argentina, Brazil, Canada,
Chile, Columbia. Hungary, Indonesia,
Malaysia, New Zealand. Philippines,
Thailand, Uruguay, and Fiji.
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APPEALS COURT DISMISSES
COLEMAN LITIGATION /
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stopping 78,000 foreclosures already in
progress at that time.

The 1987 court order served as the
basis for legislation introduced in Con-
gress later that vear. This legislation,
which became part of the Agricultural
Credit Act of 1987, adopted the Coleman
ruling as part of the new law and added

=S 1aTE
SROUNDUP

additional, substantial protections for
FmHA horrowers. The law was support-
ed by a broad cealition of more than 50
farm groups and organizations who
feared that the government might be
successful in its appeal of Coleman and
that the gains won in the case would be
lost on appeal.

The appeals court in St. Louis de-
clared in its December 28, 1988 opinion
that the case had become moot. The
court reached this decision. it said, be-

cause the Agricultural Credit Act of 1987
incorporated the Coleman decision, and
replaced or modified the federal laws
upon which it was based. The farmers’
request for a rehearing was denied on
Fehruary 1, 1989.

— James T. Massey
Editor’s note: The above excerpted arti-
cle is reprinted with the permission of
the Farmers' Legal Action Report in
which it first appeared.

FLORIDA. Coops conversion to for-

refained cqriings

In Skhinn v. Growers Fertilizer Coap-
erafive. 533 S0.2d 1183 (Fla. Dhst, Ct.
App. 19881, certain sharcholders of a
not-for-profit agricultural cooperative
sought declaratory judgment as to a pro-
posed plan under which the association
wis Lo convert to a for-profit corporation.
The trial court entered final summary
judgment in favor of the azsociation. The
members appealed as to the coopera-
tive's plan to distribute retained carn-
tngs from its permancnt surplus fund
based on members’ past patronage as op-
posed to their current sharcholdings in
the cooperative. The Florida Second Dis-
trict Court of Appeal affirmed the lower
court’s deaision,

The cooperative had an account called
the “Net Profit Transferred to Retained
Earnings” from which it paid patronage
refunds to members.

In 1986, the association voled to con-
vert to a for-profit corporation. The cun-
version plan called for a two-tiered dis-
trihution of stock to association mem-
hers. The [irst tier involved a share-for-
share exchuange of new for old stock. The
second tier
shares in the new corporation to mem-
bers hased on their patronage over a ten-
year period.

The Shinns Nled a declaratory judg-
ment action, secking a finding that the
seeond tier scheme violated Florda law
and the assocation’s articles and
hylaws They asked the court to require
distribution in proportion to the number
of shares held in the cooperative.

The trial court entered summary judg-
ment. holding that Fla Stat. section
618.15131 requires that any distribution
of reserves and surpluses be made to
members based on patronage.

The Shinns appealed on two grounds.

profit corporation: proper distribution of

required distribution  of

First. they challenged the validity of the
cooperative’s distribution plan based on
patronage. Second. and related to the
first issue, the Shinns contended that
the proposed plan would improperly di-
lute their proportionate shareholdings
in the co-op from thirteen percent to less
than one percent.

Subsequent to the filing of the appel-
late hrief, the co-op amended the pro-
posed second tier distribution plan
whereby the association would distrib-
ute revolving fund  certificates  that
would pay out retained earnings based
on each member's patronage since the
co-0p's inception in 1934,

The appellate court temporarily relin-
quished jurisdiction to the trial court on
the co-op's motion to dismiss the appeal
as being moot. The trial court dismissed
the second count as to dilution of holid-
ings. but held that the first issue, as to
validity of patronage-hased distribution,
was still viable.

On subsequent consideration of the
amnended plan, the appellate court {o-
cused on the philosophtical and practical
distinctions hetween conventional corpo-
rations and cooperatives.

The court noted that section 618.1531,
Florida Statues, authorizes cooperative
assoclations to establish reserves or
surpluses. The court held that Growers
Fertilizer's "retained earnings account”
was the equivalent of reserves or
surpluses.

The court also stated that section
618.15(3) required that any distribution
of reserves or surpluses to memhers be
based on patronage. [t held that Grow-
ers complied with this standard by dis-
tributing revolving fund certificates
based on patronage prior to conversion.

The appellate court rejected the appel-
lant’s argument that the association's
retained earnings fund differed from
statutory reserves and surplus to he

distributed based on patronage. The
Shinns contended that permanent sur-
plus fund was sharchoider equity that
must be distributed based on stock own-
ership. The cour! stated that the appel-
lants misapplied a standard that applies
only to conventional corporations.

The appcllants further argued that be-
cause the retained earnings fund con-
s15ts of net profit derived in part from
nonmember bhusiness, the association
could not distribute that fund's monies
to members, They cited tax cases that
held that earnings from sales to mem-
bers were to be excluded from a co-op’s
gross income when those earnings were
returned as patronage rebates.

The court held that section 618.15(3)
did not so distinguish between memhber
and nonmember hasiness. [t stated:

Contrary to the Shinn's suggestion,
distributions of earnings derived
from nonmember business to mem-
hers cannot result in a windfall
profits to members, hecause section
618.01t3) [ Florida Statutes.) limits
the amount of business the coop-
cralive can do with nonmembers.
[Earnings from nonmembers cannot
exceed 50% of a cooperative’s total
revenue. |
533 S0.2d at 1187. The Court further
stated that windfalls would not accrue
to non-patron members. who. “unlike
their counterparts in for-profit corpora-
tions, ordinarily derive no henetit from
nonmember business.” Jd. Finally, the
court held that the cited tax cases helped
distinguish economnic benefit under in-
ternal revenue laws, “but it does not de-
termine cntitlement to the funds for
state law purposes.” [d.
— Sid Anshacher
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Positions noted

The National Center for Agricultural Law Research and Information, Uni-
versity of Arkansas School of Law, Fayetteville, Arkansas has openings for
two full time staff attorneys. J.D. required. LL.M., M.A. (Agricultural or
Environmental Sciences), or M.B.A. (Agribusiness) desirable. Must be qual-
ified to teach 1 law school course (Ag Law curriculum). June 1989 availabil-
ity. Contact Director, NCALRI, Waterman Hall, University of Arkansas,
Fayetteville, Arkansas 72701, 501-575-7642.

University of Arkansas is an equal opportunity affirmative action institution.
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