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lAW E1B1<AI<Y 
Supreme Court rules SAWs can sue over 
procedures of1986 Immigration Act 
In McNary v. Haitian Refugee Center, Inc., No. 89-1332, 59 U.S.L.W. 4128(February 
20,1991), the U.S. Supreme Courtruledon the extent ofjudicial review available to 
those bringing a cause of action under the Immigration Reform and Control Act of 
1986. Pub. L. No. 99-603, 100 Stat. 3359. In a 7-to-2 decision, the Supreme Court 
affirmed the view that the 1986 law explicitly bars judicial review of individual 
amnesty applications until an alien is about to be deported. More importantly, 
however. the Court also held that this explicit limitation to individual judicial review 
does not encompass suits that challenge common agency practices and procedures 
used in enforcing the 1986 immigration act. 

The Immigration Reform and Control Act of 1986 (IRCA) established two amnesty 
programs under which aliens could secure the legal right to remain in the U.S. The 
first program permitted any alien who had resided in the U.S. continuously and 
unlawfully since January 1, 1982, to qualify for status as a lawful permanent 
resident. See 100 Stat. 3394, as amended, 8 U.S.C. § 1255a. The other option, known 
as the Special Agricu ltural Worker (SAW) program, was available to aliens perfonn
ing at least ninety days of qualifying agricultural work during the twelve-month 
period prior to May 1,1986 and also meeting a six-month residencyTequiremenLSee 
100 Stst. 3417, as amended 8 U.S.C. § 1160(a)(1)- § 1160(aX2). In McNary v. Haitian 
Refugee Center, Inc., the plaintiffs represented a class of Haitian farm workers 
seeking amnesty under the SAW program. 

The Immigration and NatuTalization Service (INS) detennined SAW status 
eligibility based on evidence presented at a personal interview with each applicant. 
The applicant could meet this burden through production of his or her employer's 
payroll records (see 8 U.S.C. § 1160(bX3)(ii), or through submission of affidavits "by 
agricultural producers, foreman, farm labor contractors, union officials, fenow 
employees, orother persons with specific knowledge ofthe applicant's employment." 
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Cotton: warehouse receipts and 
security interests 
The Food, Agriculture, Conservation and Tr.de Act of 1990 (the 1990 Farm Bill) 
contains a provision that has potentially far-reaching significance for the marketing 
and financing of cotton. All cotton gins, cotton brokers, cotton farmers, and cotton 
financiers (banks, governmental agencies, landlords) need to be aware of this new 
statutory provision. 

Section 508 of the 1990 farm bill authorizes the Secretary of Agriculture to create 
a central filing computer system to record electronic warehouse receipts for cotton. 
These electronic warehouse receipts are in lieu of paper warehouse receipts and will 
contain the same information as currently shown on paper warehouse receipts. Only 
federally licen sed cotton warehouses are eligible to use electron ic warehouse receipts 
and they can dosoonly ifthey have the facilities toelectronicaJly transmit and receive 
information to and from the central filing system. Participation in the central filing 
system for electronic warehouse receipts on cotton is entirely voluntary. 

Furthermore, section 508 authorizes the Secretary ofAgriculturetouse the central 
filing system for electronic warehouse receipts as the central filing system for liens 
that represent perfected security interests. If the cen tral filing system also becomes 
the repository for filing perfected security interests, the liens that are surecorded are 
the only liens that are enforceable against owners and purchasers of cotton. 
(Warehousemen's liens are not affected by the existence of the central filing system 
for liens.) 

Section 508 clearly has significant preemptive potential upon Articles 7 and 9 of 
the Uniform Commercial Code. The precise preemptive impact cannot be known 
until the Secretary decides to implement section 508 and issues regulations about 
the central filing system. As of March 1, 1991, the Secretary had not issued any 
regulations under section 508. 

Drew L. Kershen, The University ofOklahoma College ofLaw, Norman, OK 



Court ofAppeals upholds USDA regulation on "soring" ofhorses
 
In American Horse Protection Associa· ounces and chains weighing ten ounces court, the argument of AHPA was per-
non v. Yeutter, 917 F.2d 594,1990 U.S. as "action devices" in training to aid in suasive,andthecourtconcludedthatthe 
App. Lexis 18906 (October 30,1990), the the accentuation of the gait. The act did use of such devices constituted a "prac-
Court of Appeals for the District of Co- not specifically prohibit such training tice"that"can reasonably beexpected" to 
Jumbia reversed a District Court opinion devices bu t inAmerican Horse Protection cause or perpetuate the practiceofsoring 
relatedtoUSDAregulationspromulgated Ass'n v. Lyng, 681 F. Supp. 949 (D.D.C. and that the Secretary had effectively 
under the Horse Protection Act concern- 1988), they were declared invalid based ignored this crucial issue in promulgat
ing the use of "action devices' on the on evidence from an Auburn University ing the final rule. The district court va
forelegs of show horses to accentuate a study that showed that such weights cated the regulation and remanded the 
horse's natural gait. could reasonably be expected to sore matter to the USDA for future consider-

The case grew out of a challenged of horsesandon the failure ofUSDA to take ation. AHPA v. Yeutter, 1990 U.S. Dist. 
regulations issued following amendments a "hard look" at the Auburn study. Lexis 6928 (June I, 1990). On June 14, 
of the Horse Protection Act in 1976. The Following this decision, USDA issued 1990, the court of appeals granted a stay 
amendments were designed to stop the interim regulations permitting both roll- upon the appeal of USDA and two trade 
practice of "soring" of horses by expand- ers and chains up w six ounces. The associations representing interests ofthe 
ing the statutory definition ofprohibited American Horse Protection Association Tennessee Walking Horse industry. The 
practices to include any "practice involv- (AHPA) had urged USDA to prohibit district court's decision was challenged 
ing a horse" that "reasonably can be such devices altogether, but USDA failed as impennissibly encroaching on the 
expected" to cause a horse wsuffer pain, to amend the regulations and adopted a secretary's enforcement authority and 
distress,inflammation,orlameness while final rule in February 1989 allowing such improperly substituting the court'sjudg
walking, trotting, or otherwise moving. devices. 54 Fed. Reg. 7l74(Feb.17, 1989). ment for an agency decision adequately 
15 U.S.C. § 1821(3)(D). The regulations USDA relied on the Auburn study, supported by the rulemaking record. 
subsequently issued originally pennit- which indicated that devices ofthis weight The court of appeals found no express 
ted the use of rollers weighing fourteen would likely cause no hannful effects on duty on the part of the Secretary W 

horses. ARPA did not challenge the Au- prohibit any practice that mightperpetu
burn study or USDA's reliance on it, but ate abuses prohibited by the legislation 
challenged the new regulations on the or regulations; rather, the court found 
basis thattheuseofaction devices served that the Secretary's duty was W require 
to encourage and foster the abusive prac- the elimination ofpractices that can rea
tice of soring in that the devices, used as sonably be expected W directly cause 
bracelets, would produce gait-altering soring. Once this construction of the act 
effects when used on horses previously was adopted, the Secretary's decision W 

VOL.B, NO.G, WHOLE NO.91 subjected to chemical sensitization ofthe issue the six-ounceregulation was clearly 
forelegs but accentuating soreness al- not arbitrary and capricious and theregu-AALA Edil.Clr ................Unde. Grim McCormi~k
 

188 Morri. Rd., Toney, AL 35773
 ready present. lations were pennissible. 
In the renewed challenge in the district -'/.W. Looney, University of 

Contributing Edil.Cln:Drelli' L. Kenhen, Norman, OK; Arkansas School of Low 
John D. Reilly, Wlillhinglon. D.C.; J.W. Looney.
 
hyeUeville,AR; Linde. Grim MeCormi~k,Toney. AL;
 
Ctu-i.t.opher R. Kelley, FayeL~viJJe, AR;
 Federal Register in brief 
SLa~ Repor~rt; Jeffrey A. Ruuell, Frelno, CA; John 
H. DavidllOn, Vermillion. SO. The following is a selection of matters 8. CCC; Farmer Owned Reserve pro

that have been published in the Federal gram; 1990 crop wheat as collateral; final 
For AALA mtmDtrlhip information, CDnr.aet William Register in February 1991. rule; effective date 2/13/91. 56 Fed. Reg. 

P. Babione,Offi~eo(the Execuliye Diret:""r, RobertA.
 
Lenu Lalli' Cenler. Univenity oC Arkanlal,
 1. USDA; Regulations governing thefi· 5745. 
FayeUeville,AR 72701. nancing ofcommercial sales ofagricultural 9. CCC; Food, Agriculture~ Conserva

commodities; interim rule; effective date tion, and Trade Act; implementation;
Agriculturlill Law Updlil~e i8 publilhed by the
 

American Agri~ultural Law Allociation. Publication
 2/l/91. 56 Fed. Reg. 3966. proposed rule. 56 Fed. Reg. 8044. 
office: Maynard PrinQng,lne., 219 New York Ave.,Dem 2. USDA;Providinginformation regard 10. Ag, Marketing Service; Rules of 
Moinem. IA 50313. All righh ruerved. Fint clan
 
JlO8\.age paid &t DeB MoineB,lA 50313.
 ing undue price enhancement under the practice applicable to reparation proceed

Capper-Volstead Act; 56 Fed. Reg. 4594. ing, andrules applicable to determination 
Thi I pubhealion i8 duigned I.Cl provide accural.e and
 

auth:l ri\.ative informalion in regard kllhe 8ubjeet mall.er
 3. FmHA; Clarification of eligibility as to whether a person is responsibly 
eovered. It il lold .nlh the unden\.anding lhat the criteria in Fanner Program regulations; connected with a licensee under PACA; 
publi8heri I not engaged in re ndering legal. aa:ounting, final rule; effective date 2/l/91. 56 Fed. final rule; correction. 56 Fed. Reg. 5151. or other profenional 8ervlee. UJegal adviee or other
 
experllUl8ilLanee iIrequired, the 8erntlll!8 ofll. eompe ""nt
 Reg. 3971. 11. Ag. Marketing Service; Dairy Pro
profellionallhould be loughl. 4. FmHA; Tennination of interest ac· motion programs; procedure for denying, 

crual on FmHA guaranteed loans; pro suspending, or tenninating certificationVielli'l expreued herein are tho8e orthe individual 
authors and Ihould nOl beinl.erprel.ed &I1\.al.ementl of posed ruIe. 56 Fed. Reg. 4567. of qualification; final rule; effective date 
poliey by the American Agricullural Lalli' Al8ocililtion. 5. FmHA; Pleding all assets as collat 4/1191. 56 Fed. Reg. 8257. 

ull.erlandeditorial conlributionlll.re lli'elt:omeand eral for insured fanner program loans; 12. ASCS; Disaster Payment Program
IhouJd be diret:led lo Und&. Grim McCormick, Edil.Clr, proposed rule. 56 Fed. Reg. 6315. for 1990 crops; proposedrule; 56 Fed. Reg. 188 Morri8 Rd., Toney, AL 36773. 

6. FmHA; Annual operating loans to 6994. 
Copyrighl 1991 by Aml!ricliln Agricullural Lalli' delinquent fanner program borrowers; 13. FCIC; Requestforcommentson new 

Allociation. No parl of lhil new8Jetter may be
 
reprodueed or lranllllit1.ed in any form orby any meanl.
 interim rule. 56 Fed. Reg. 6795. standard reinsurance agreement. 56 Fed, 
eleeLronic or mechanicll.l. including phol.Clc:opying. 7. FmHA; Revision of Guaranteed Reg. 7325. 
recording, or by any informliltion atonllJe Of retrieval
 
system. '1rHhoul permiuion in writing from the
 Fanner Loan regulations; interim rule -Linda Grim McCormick 
publi.her. with request for comments by April 29, 

1991. 56 Fed. Reg. 8258. 
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,ME COURT RULES SAWS CAN SUE OVER PROCEDURES OF 1986 lMMIGRATI0N ACT/CONTD FROM PAGE 1 __~--c=~~~~~~~~~~~~~~~~~======== 

See 8 C.F.R. § 210.3(c)(3)(1990). At the 
conclusion of the interview and of the 
review of the application materials, the 
INS eitheT denied the application or made 
a recommendation to a regional process
ing facility that the application be either 
granted or denied. See 8 C.F.R. 
§210.1(q)(1990). A denial, either at the 
local or regional level, could be appealed 
to the legalization appeals unit, which 
was authorized to make the final admin
istrative decision in each individual case. 
See 8 C.F.R. § 103.3(a)(2)(iii)(1990). 

The IRCAexplicitly prohibited judicial 
review of a final administrative determi
nation of SAW status except as autho
rized by §210(e)(3)(A) of the amended 
Immigration and Nationality Act. See 8 
U.S.C. § 1160(e)(3)(A). That subsection 
pennittedjudicial review ofsuch a denial 
only in the judicial review of an order of 
exclusion or deportation. In view of the 
fact that the courts of appeals constitute 
the only forum for judicial review of de
portation orders (see 75 Stat. 651, as 
amended, 8 U.S.C. § 1l05a), it appears 
the IRCA plainly foreclosed any review in 
the district courts ofindividual denials of 
SAW status applications. 

This action was initially brought in the 
federal district court ofMiami, Florida by 
the Haitian Refugee Center, the Migra
tion and Refugee Services of the Roman 
Catholic Diocese of Palm Beach and 18 
unsuccessful individual SAW applicants. 
The plaintiffs sought relief on behalfof a 
class of approximately 20,000 Haitian 
farm workers who either had been, or 
would be injured by unlawful practices 
and policies adopted by the INS in its 
administration ofthe SAW program. The 
complaint alleged that INS conducted 
the interview process in an arbitrary 
fashion in violation of both the 1986 
Reform Act and the applicants' due pro
cess rights under the Fifth Amendment 
to the U.S. Constitution. The plaintiffs 
asserted that INS procedures did not 
allow SAW applicants to be apprised of, 
or to be given opportunity to challenge 
adverse evidence on which denials were 
predicated, and that applicants were 
denied the opportunity to present wit
nesses on their own behalf. The INS also 
failed to provide Creole or Spanish trans
lators, even though ninety percent of the 
Haitian applicants spoke little or no En
glish. And the INS failed to keep tran
scripts ofinterviews, which the plaintiffs 
claimed inhibited any meaningful ad
ministrative review of application deni· 
als by INS authorities. 

Thedistrictcourt acknowledged thst a 
U.S. court of appeals is the proper forum 
for reviewing an individual denial of a 
SAW applicant. The district court, how

ever, still accepted jurisdiction to hear 
the Haitians' claims since the complaint 
did not challenge an individual determi· 
nation of SAW status, but rather con
tained allegations about the manner in 
which theentireprogram wasbeingimple
mented. The district court wenton to find 
that a number of INS practices violated 
the 1986 Reform Act and were unconsti
tutional, and entered an injunction re
quiring the INS to vacate large categories 
of denials, and to modify its practices in 
certain respects. See Haitian Refugee 
Center, Inc. v. Nelson, 694 F. Supp. 864 
(S.D. Fla. 1988). Among other things, the 
district court noted that the INS main
tained a secret list of employers whose 
supporting affidavits were rou tinely dis
credited without giving applicants an 
opportunity to corroborate the affiants' 
statements. The district court moreover 
found that interpreters were not pro
vided at interviews, even though many 
Haitians spoke only Creole, and that no 
recordings or transcripts of interview 
were made, despite the fact that the 
interview provided the only face to face 
opportunity for the INS to assess an 
applicant's credibility. 

The Court of Appeals for the Eleventh 
Circuit later affirmed the findings and 
conclusions of the district court both on 
thejurisdictional issue and on the merits 
of the lawsuit. See Haitian Refugee Cen
ter, bu;. v. Nelson, 872 F.2d 1555 (CAll 
1989). 

In its petition before the Supreme 
Court, the government did not contest 
the district court's TU lings on the merits 
or the form of its injunctive relief. Thus, 
the Supreme Court was left with deter
mining whether the district court had 
jurisdiction to hear the case. Instead, the 
government challenged the district court's 
jurisdiction in light ofthe IRCA's express 
limitation on judicial review of final ad
ministrative determinations of SAW sta
tus. 

The Supreme Court ruled, however, 
that the government had misinterpreted 
the jurisdictional limits that Congress 
placed on challenges to the amnesty pro
gram. It was the Court's view that while 
the law barred suits by individual aliens 
except in the context of their own depor
tation proceedings, that limitation did 
not apply to the more general "pattern 
and practice" lawsuits that challenged 
policy rather than individual determina
tions. The majority was convinced that 
had Congress meant to impose such a 
drastic jurisdictional limit, "it could eas
ily have usedbroaderstatutory language" 
and done so explicitly. 59 U.S.L.W. at 
4131.And, while the case did not directly 
present a constitutional issue, the Court 

noted that amnesty is an "importantben
efit" that the government cannot with
hold from illegal aliens without due pro
cess oflaw. 59 U.S.L.W. at 4131. 

The Court further observed that "most 
aliens denied SAW status can ensure 
themselves review in courts of appeals 
only if they voluntarily surrender them~ 
selves for deportation." 59 U.S.L.W. at 
4133. 

Chief Justice Rehnquist wrote the dis
sentingopinion. He wasjoined by Justice 
Scalia. Even ifthe IRCA did not preclude 
review, the Chief Justice doubted that 
there was any "final agency action" taken 
that would be reviewable under the Ad
ministrative Procedure Act. 5 U.S.C. § 
704. Rehnquist also took issue with the 
majority's assumption that constitutional 
rights were ultimately at stake in this 
case. Rehnquist noted: "The Court never 
mentions what colorable constitutional 
claims these aliens, illegally present in 
the United States, could have had that 
demand judicial review." 59 U.S.L.W. at 
4135. Unlike the majority opinion, 
Rehnquistgave greater deference to INS' 
interest ingenerating"a minimal amount 
of paperwork and procedure in an effort 
to speed the process of adjusting the 
status of those aliens who demonstrated 
their entitlement to adjustment." 59 
U.S.LW. at 4134. 

As mentioned earlier, approximately 
20,000 Haitians are directly affected by 
this decision, and thus could seek new 
interviews under the new court-ordered 
procedures whichinclude language trans
latorsas well as the oppoTtunitytopresent 
supporting witnesses. 

Additionally, there are some 100,000 
amnesty applicants represented in at 
least eight other "pattern and practice" 
suits claiming violations of due process 
under the 1986 Reform Act which were 
stayed by circuit courts nationwide pend
ingtheSupremeCourt'srolinginMcNary 
v. Haitian Refugee Center, Inc. A key 
issue in many of these claims will depend 
on whether the Supreme Court ruling 
allowing challenges to INS procedures is 
interpreted to apply only to the SAW 
farm worker program, or to both amnesty 
programs established under the Immi
gration Reform and Control Act of 1986. 
-.John D. Reilly, Washington, D.C. 
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Separate ''person''cletenninations for spouses under the 1990FarmBill 
Christoph,,, R. Kelley 

One of the most controversial aspects of 
federal farm program law has been the 
treatment of married couples fOT pay~ 

ment limitation purposes. In 1970, when 
Congress first enacted per-person limits 
on certain federal farm program pay
ments to producers, Congress directed 
the Secretary ofAgriculture to define the 
word "person." In essence, the definition 
adopted by the Secretary provided that 
individuals and entities, including indi
vidual members of partnerships and 
shareholders of corporations, could 
qualify as separate "persons" for pur
poses of the payment limits if they had 
separate legal and economic interests 
and responsibilities in the land or crops 
involved in the farming operation. 35 
Fed. Reg. 19339, 19340(1970)(codifiedat 
7 C.F.R. § 795.3(b)). However, the rules 
treated married couples as one "person", 
even if each spouse could satisfy the 
separate interests and responsibilities 
requirements. ld. (codified at 7 C.F.R. 
795.11). 

The Secretary's combination ofspouses 
as one "person" for payment limitations 
purposes did not prevent either spouse 
from receiving farm program payments. 
It did, however, prevent each spouse from 
receiving payments up to the otherwise 
applicable per-person limit. In other 
words, even ifboth spouses received farm 
program payments, only a single per
person limit would apply. The "person" 
for purposes of the limit was the "com_ 
bined person" of the two spouses. The 
practical effect ofthe combination was to 
deny the maximum amount of farm pro
gram payments to farm wives who, but 
for the combination rule, would have 
qualquified forthosepayments in theirown 
right. 

In 1987, Congress codified therulethat 
spouses are to be considered to be one 
"person" for payment limitation purposes. 
Omnibus Budget and Reconciliation Act 
ofl987, Pub. L. No. 100-203, § 1303(a)(2), 
101 Stat. 1330, 1330-16 (codified at 7 
U.S.C. 1308(5)(B)(iij)). However, it also 
created an exception to that rule by di
recting the Secretary to provide that: 

[for] any married couple consisting of 
spouses who, prior to their marriage, 
were separately engaged in unrelated 
farming operations, each spouse shall be 
treated as B. separate person with respect 
to the farming operation brought into the 

Christopher R. Kelley is a staff attorney 
with the National Center for Agricultural 
Law Research and Information. 
Fayetteville, AR. 

marriage by such spouse so long 8S such 
operation remains as a separate farming 
operation, for the purposes of applying 
the limitations under this section. 

ld. See also 7 C.F.R. § 1497.19 (1990). 
Thus, beginning with the 1989 crop year, 
the general rule was that spouses would 
be combined as one "person" for payment 
limitation purposes. The only exception 
to the general rule applied when each of 
the spouses had been engaged in unre
lated farming operations prior to their 
marriage and those operations had been 
maintained as unrelated farming opera
tions since the marriage. The rules gov
erning the exception are strict and re
quire all aspects of the two farming op
eration be kept separate. See ASCS 
Handbook for Stote and County Opera
tions (I-PL) 'II 91 (Amend. 2) (hereinafter 
ASCS Handbook (I-PL). See also C. 
Kelley&A. Malasky,ALawyer's Guide to 
PayTrl2ntLimitations 111-13 (1990)(here
inafter Kelley & Malasky). 

The combination of spouses into one 
"person" has been sharply criticized on 
the grounds that it denies farm wives the 
ability to benefit fully from their contri
butions of inputs, labor, and manage
ment to the family farm. lndeed, it has 
been characterized as "relegating farm 
spouses to a position of servitude." 135 
Cong. Reo. H4046 (daily ed. July 21, 
1989) (statement of Rep. Marlenee). 
Nevertheless, the rule has survived two 
court challenges alleging that it violates 
equal protection guarantees. Women 
Involved in Farm Economics v. United 
StatesDep't ofAgric., 876 F .2d 994, 1003
07 (D.C. Cir. 1989), cert. denied, 110 S. 
Ct. 717 (1990); Martin v. Bergklnd, 639 
F.2d 647,649-50 (10th Cir. 1981). 

In response to a variety of concerns, 
including the inequities of the husband 
and wife rule, Congress made several 
changes to the payment limitation rules 
in the 1990 Farm Bill, the Food, Agricul
ture, Conservation, and Trade Act of 
1990, Pub. L. No. 101-624, § 1111, 104 
Stat. 3359, 3497-500. See Fraas, Pay
ment Limits Extended and Revised by 
1991 Farm Bill, Agric. L. Update 1 (Feb. 
1991). Thechanges will take effect begin
ning with the 1991 crop year, and, for 
many participants in the federal farm 
programs, the most significant change is 
one affecting the treatment of spouses. 

Although in the 1990 Farm Bill Con
gress reenacted the general rule combin
ing spouses into one "person" for pay
ment limitation purposes and continued 
the exception applicable to spouses who 
had been engaged in farming operations 

prior to their marriage, it responded to 
the inequities of the husband and wife 
rule by providing for a second, broader 
exception to the general rule. Specifi
cally, Congress provided that at the op
tion of the Secretary, in the case of any 
married coupIe consisting ofspouses who 
do not hold, directly or indirectly, a sub
stantial beneficial interest in more than 
one entity (including the spouses them
selves) engaged in farm operations that 
also receives farm program payments (as 
described in paragraphs (1) and (2) [7 
U.S.C. § 1308(1), (2)]) as separate per
sons, the spouses may be considered as 
separate persons jf each spouse meets 
the other requirements established un
der this section and section 1001A [7 
U.S.C. § 1308-1] to be considered to be a 
separate person. Pub. L. No. 101-624, § 
l111(c), 104 Stat. 3359, 3498 (1990). 

On January 7,1991, Secretary Yeutter 
announced that he would exercise the -' 
authority given to him by the 1990 Farm 
Bill to add the second exception to the 
general rule combining spouses. USD~ 

OfficeofPublicAffairs, SelectedSpeeches 
and News Releases 15-16(Jan. 3 -Jan. 9, 
1991). The Secretary's announcement 
indicated that he would go "as far as the 
law will allow with me with this decision, 
and that spouses would "be treated ex
actly as two siblings who are farming 
together." Ed. at 15. In addition, the 
announcement stated that "spouses must 
be otherwise eligible to receive payments 
as separate persons and must agree not 
to receive farm program payments di
rectly or indirectly through any other 
entity." ld. 

Mter the Secretary's announcement, 
considerable speculation developed over 
precisely how thesecondexception would 
be implemented. The speculation was 
spawned byambiguities in the Secretary's 
press release and in the statute. For 
example, the Secretary's statement that 
spouses WOll ld "be treated exactly as two 
siblings who are farming together" sug
gested that spouses would be determined 
to be separate "persons" under the family 
member rule or under a new rule mod
eled on the family member rule. See 7 
C.F.R. § 1497.14 (1990). The family 
member rule relaxes the requirements 
for an adult family member being deemed 
tobe "aetivelyengaged in farming." Being 
"actively engaged in farming" is a prereq
uisite to being a separate "person" for 
payment limitation purposes. 

More specifically, under the family 
member rule, an adult family member 
participating in a farming operation in 
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r' which family members are the majority 
does not have to make a significant con
tribution ofland, capital, or equipment in 
order to satisfy the significant contribu
tion element of the "actively engaged in.• farming" requirement. The adult family 
member need only make a significant 
contribution of active personal labor or 
managementtosatisfythatelement. The 
current statute and regulations define a 
"family member" to be a lineal ancestor, 
lineal descendent, or a sibling of another 
member in the fanning operation, "in
cluding spouses ofthose family members 
who do not make a significant contribu
tion themselves." 7 U.S.C. § 1308
l(b)(3XB); 7 C.F.R. § 1497.3(b) (Family 
Member) (1990). 

The Secretary's announcement that 
spouses would be treated as siblings was 
ambiguous for two reasons. First, under 
the existing definition of a "family mem. " ber'\ neither spouse in a husband and 
wife farming operation would be consid
ered a "family member." Obviously, they 
would not be siblings, lineal ancestors, or - lineal descendants of each other. In 
lddition, neither could be a spouse of a 

_family member who did not make a sig... nificant contribution because an adult 
"family member" must make a signifi
cant contribution ofactive personal labor 
or management to satisfy the family 
member rule. Second, the statute creat
ingthe second exception does not suggest 
that the "other requirements" for sepa
rate "person" status are to be relaxed in 
the manner applicable to "family mem
bers." Having specifically relaxed the 
requirementsfor "family members" when 
it enacted the family member rule, Con
gress could have done so in creating the 
second exception to the general husband 
and wife rule. However, it did not. 

k. with the Secretary's press release, 
the statute contains ambiguities. One of 
its ambiguities lies in its prohibition 
against spouses holding, "directly or in
directly, a substantial benefidal interest 
in more than one entity (including the 
spouses themselves) engaged in fann 
operations that also receives farm pro
gram payments ... as separate persons."• 
The parenthetical reference in the stat
ute including the "spouses themselves" 
within the permitted one "entity" is po
tentially confusing because, elsewhere, 
the payment limitationstatute.sand regu

__. lations distinguish between individuals 
and entities. See 7 U.S.C. § 
1308(5XBXi)(l), (II); 7 C.F.R. § 1497.3(b) 
(Entity), (Person) (1990). Indeed, for all 
other payment limitation purposes, an 

"entity"is a "corporation,jointstock com
pany, association, limited partnership, 
irrevocable trust, revocable trust, estate, 
charitable organization, or other similar 
organization ... ." 7 C.F.R. § 1497.3(b) 
(Entity) (1990). Accordingly, under the 
generally applicable definition, an "en
tity" is not a married couple. 

The statute's inclusion of married 
couples within the meaning oftenn "en
tity" when that term has a specific, well
established meaning that does not in
clude married couples raised the ques
tion of whether Congress meant what it 
said. If it did, then a husband and wife 
would be permitted only two payment 
limits. If the parenthetical "'including 
the spouses themselves" is disregarded 
because of its inconsistency with the 
meaning of "entity" as that term is used 
elsewhere in the payment limitation stat
utes and regulations, then spouses could 
receive, directly or indirectly, farm pro
gram payments from one "entity"in addi
tion to the payments they would be eli
gible to receive as individuals. 

Once these and other ambiguities and 
uncertainties about the Secretary's press 
release and the statute surfaced, the 
expectation was that when the Secretary 
promulgated regulations to implement 
the new second exception to the general 
husband and wiferulethequestionswould 
be answered. On February 28, 1991, 
proposed payment limitation rules for 
the 1991-95 crop years were published in 
the Federal Register. 56 Fed. Reg. 8287, 
8290-300(1991)(tobecodifiedat 7 C.F.R. 
pt. 1497) (proposed Feb. 28, 1991). 

For those seeking guidance on the 
implementation ofthe new exception, the 
proposed rules do not resolve all of the 
ambiguities arising from the Secretarys 
press release and the statute authorizing 
the second exception to the husband and 
wife rule. In essence, the proposed rule 
implementing the second exception par
rots, with minor omissions, the language 
of the statute. 56 Fed. Reg. 8287, 8296 
(1991) (to be codified at 7 C.F.R. § 
1497.104(b)) (proposed Feb. 28, 1991). 

In contrast to the paucity of guidance 
offered by the proposed regulations, the 
ASCS Deputy Administrator for State 
and County Operations WASCO) has 
issued more detailed instructions to the 
state and county ASCS committees for 
the implementation of the new second 
exception to the husband and wife rule. 
Those instructions are found in Notice 
PL45 (Feb. 21,1991) at6-12. In addition 
to instructions on the implementation of 
the new exception, Notice PL-45 contains 

nine examples, only two of which are 
included in the explanatory comments 
accompanying the proposed rules pub
lished in the Federal Register. See 56 
Fed. Reg. 8287, 8290 (1991). 

Based on the statute, the proposed 
regulations, and the instructions issued 
byDASCO in Notioe PL-45, several points 
can be made regarding the implementa
tion ofthe second exception to thegeneral 
husband and wife rule. First, the prohi
bition against holding directly or indi
rectly, a substantial beneficial interest in 
more than one entity earning federal 
farm program payments in the exception 
willbeinterpreted broadly. NoticePL45 
defines the term "entity" to include "an 
individual interest in a farming opera
tion." Notice PL45 (Feb. 21, 1991) at 6, 
~ 4A. It also provides that "each spouse 
may have 1 interest -- it may be as an 
individual or it may be a substantial 
beneficial interest in a ~true' entity." Id . 
Thus, toquaHfyfor the new second excep
tion, neither spouse can hold a substan
tial beneficial interest in more than one 
entity receivingfann program payments, 
and, in this instance, an entity is broadly 
defined to include an interest in a fann
ing operation. 

Although "substantial beneficial inter
est" is defined in the proposed regula
tions as interest often percent or more, 
the phrase "interest in a farming opera
tion" is not. See 56 Fed. Reg. 8287, 8295 
(1991)(tobecodifiedat 7C.F.R.§ 1497.3(b) 
(Substantial Beneficial Interest)) (pro
posed Feb. 28, 1991). See also Kelley & 
Malasky, supra at 78-80 (criticizing the 
failure of the Secretary to define "interest 
in a fanning operation" in the regula
tions). Apparently, in this context, an 
"'interest in a farming operation" means 
a ten percent ownership right or share in 
the production or the proceeds of the 
production from a fanning operation. See 
ASCS Handbook (I-PL), Exhibit2(Inter
est In Farming Operation) (Amend. 6). 
See also 56 Fed. Reg. 8287,8293 (1991) 
(to be codified at 7 C.F.R. § 1497.3(b) 
(Farming Operation» (proposed Feb. 28, 
1991). However, it may also include 
other fonns of involvement in a farming 
operation including being a "lg]eneral 
partner of a limited partnership 

where the limited partnership is a pro
ducer in the fanning operation" or a 
"[g]rantor of a revocable trust where the 
trust is a producer in the farming opera
tion." See ASCS Handbook (l-PL), Ex
hibit 2 (Interest In Farming Operation) 
(Amend. 6). Moreover, there may be 

Continued on page 6 
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SEPARATE "PERSON" DETERMINATIONS..JCONTlNUED FROM PAGE 5 

circumstances in which an ownership 
interest of less than ten percent will be 
applied. See 56 Fed. Reg. 8287, 8295 
(1991)(tobecodified at 7 C.F.R. § 1497.3(b) 
(Substantial Beneficial Interest)) (pro
posed Feb. 28, 1991). 

Second, it appears that the family 
member rule will not be applied to deter
mine whether spouses are separate "per
sons" under the new second exception to 
the husband and wife rule. Rether, the 
requirements appear to be those appli 
cable to individuals or entities generally, 
without the relaxation of the "actively 
engaged in farming" requirements found 
in the"familymember"rule. See 7 U.S.C. 
§ 1308-1(bX2)(A);56Fed.Reg.8287,8297
98 (1991) (to be codified at 7 C.F.R. §§ 
1497.201, 1497.202) (proposed Feb. 28, 
1991). In addition to proscribing that a 
husband and wife may not "hold, directly 
or indirectly, a substantial beneficial in· 
terest in more than one entity (including 
themselves) engaged in fann operations 
that also receive program payments". the 
proposed regulations governing the ex· 
caption only provide that each spouse 
mlist "otherwise[meet] the requirements 
under this part to be considered a sepa
rate person ...." 56 Fed. Reg. 8287, 8296 
(1991) (to be codified at 7 C.F.R. § 
1497.104(b) (proposed Feb. 28, 1991). 

In many instances, it may be assumed 
that spouses desiring to use the excep~ 

tion will fonn general partnerships or 
joint ventures. Accordingly, each spouse 
will have to satisfy the "actively engaged 
in farming" and other requirements that 
must be satisfied for members of joint 
operations to be considered to be sepa
rate "persons". See 56 Fed. Reg. 8287, 
8294,8297-98 (1991) (to be codified at 7 
C.F.R. §§ 1497.3(b) (Person), 1497.3(b) 
(Joint Operation), 1497.201, 1497.203) 
(proposed Feb. 28,1991). See also Kelley 
& Malasky, supra at 130-39. The choice 
ofbusiness organization involves a vari
etyofconsiderations including the extent 
ofjointly owned property and the amo}ot 
oflabor and management performed by 
each spouse. If a joint operation is se
lected, attention will have to be paid to 
the ownership ofcontributed land~equip
ment, and capital and to the relationship 
ofall contributions, including active per
sonal labor and management, to each 
spouse's claimed share ofthe profits and 
losses of the farming operation. In addi
tion, attention should bepaid tocash rent 
contracts and equipment leases. Of 
course, the tax consequences of any 
change in the organizational and owner
ship structure of the farming operation 
must be considered when making the 
dedsion to use the new exception to the 
general husband and wife rule. 

If the spouses operate through sepa
rate, wholly owned corporations an d both 
corporations meet the requirements to be 
considered to be "actively engaged in 

fanning", Notice PL-45 provides that the 
spouses will be deemed to be separate 
"persons" only if they reside in a state 
that is not a community property state. If 
the state is a community property state, 
the two corporations will be considered to 
be one "person" for payment limitation 
purposes "because each spouse would be 
considered as having an interest in the 
operation of the other spouse." Notice 
PL-45 (Feb. 21, 1991), Example 3, at 11, 
'114G. 

Notice PL-45 also provides that "[ t]he 
substantive change rule is not required to 
be met for 1991 if the increase in 'per
sons'is due to therevised 'person'rulefor 
husbands and wives and involves only 
the husband and wife." Id. at 8, '114C. See 
also 56 Fed. Reg. 8287, 8297 (1991) (to be 
codified at 7 C.F.R. § 1497.108(g)) (pro
posed Feb. 28, 1991). When the increase 
involves the addition of a "person" other 
than the husband and wife and the hus
band and wife under the new second 
exception, the substantive change rule 
must be met only for the addition of the 
other person. Notice PL-45 (Feb. 21, 
1991), Example 3, at 9, 'II 40. Neither 
Notice PL-45 nor the proposed regula
tions state whether the compliance with 
the substantive change rule will be re~ 

quired for the addition of a spouse under 
the exception after 199L 

Finally, Notice PL-45 provides that 
"[plarents of minor children with farm
ing interests are combined as 1 'person' 
with those minor children" except in two 
instances. First, "[ilf the parents of a 
minor child are divorced, the minor child 
will be combined with the parent, or 
parents having legal custody." Second, 
"[i]f the parents otherwise qualify as 
separate ~persons', the minor child shall 
be combined as 1 'person' with the parent 
receivingthe larger amount in payments." 
When the parents receive equal program 
payments, they must designate which 
parent will be combined with the minor 
child. NoticePL-45 (Feb. 21,1991), at 10, 
'114E. 

The new exception to the general hus
band and wife rule may contribute sig
nificantlyto the equitable apportionment 
offederal farm program payments. How
ever, because it represents a majorchange 
in the treatment of spouses for payment 
limitation purposes, it has generated a 
host of questions that must be answered 
before this year's "status date," the time 
at which payment limitation separate 
"person" determinations are made. Un
fortunately, the proposed regulations 
answer fewer questions than are an
swered by Notice PL-45. Moreover, the 
expanded definition of "entity" for pur~ 

poses of the exception coupled with the 
absence of a definition of "interest in a 
fanning operation" in the regulations 
may present a set of unforeseen prob
lems. 

Additional information shouldbe forth
coming from county ASCS offices on the 
implementation of the new exception to 
the general husband and wife rule. A 
copy of Notice PL-45 and the revisec. 
ASCS Handbook volume covering pay- -- 
ment limitations, I-PL (Rev. I), may b~ 

obtained by calling or writing the Infor
mation Division, ASCS, USDA, P.O. Box 
2415, Washington, D.C. 20013 (202-447
5875). A Lawyer's Gui<k to Payment 
Limitations is available for $20.00~ post
paid, from the National Center for Agri
cultural Law Research and Information~ 

University of Arkansas School of Law, 
Fayetteville, AR 72701 (501-575-7646). 
This material is based upon work sup
porred by the U.S. DepartmentofAgricul
ture, National Agricultural Library, un· 
<kr Agreement No. 59-32 U4-8-13. Any 
opinions, findings. conclusions, or rec
ommendations expressed in the publica
tion are those of the author and do not 
necessarily re/lect the view of the USDA 
or NCALRI. 

AG LAW CONFERENCE
 
CALENDAR
 

Seventeenth Annual Seminar On
 
Bankruptcy Law and Practice
 

Apr. 11-13, 1991; Marriott Marquis
 
Hotel, Atlanta, GA.
 

Sponsored by the Southeastern Bank

ruptcy Law Institute.
 

For more info., call (404-457-5951.
 
Environmental Litigation Semi· 

nar 
April 5, 1991, Pickwick Conference 

Center, Binningham~AL. 
Topics include: CERCLA litigation; in

surance~bankruptcy; and wetlands. 
Sponsored by ABICLE. 
For more info., call1-800-627-6514. 
Groundwater Contamination: 

The Legal andTechnicalFrame
work in the Rocky Mountain 
West 

May 2-3, 1991, Denver, CO. 
Topics include: Federal law governing 

water contamination and 
remediation; state constraints on 
contamination of groundwater. 

Sponsored by: Rocky Mountain Min
eral Law Foundation. 

For more info., call (303) 321-8100. 
FourthAnnualSymposiumonAg· 

ricultural and Agribusiness 
Credit 

May 2-3, 1991, Westin St. Francis Ho
tel, San Francisco, CA. 

Topics include: Environmental mat· 
ters and assessment in agTicultural 
and agribusiness finance transac
tions; aquaculture; financingfrui ts, 
nuts, and fresh products; trade dis
putes, GAIT, and the Farm Bill. 

Sponsored by: ABA Section Of Busi
ness Law and others. 

For more info., call (312) 988-6200. 
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Abstracts ofwriting 
eompetition papers, 

-copies available 
Members of the AALA are eligibIe to 
receive copies of the papers submitted in 
the 1990 AALA writing competition. The 
authors have prepared the following ab
stracts of their papers. 
CQrporate Ownenhip Restrictions 
and the United States Constitution 

Many states have instituted restric
tions on the ability ofcorporations to own 
agricultural land. The restrictions vary .'	 in their scope and application. A typical 
restriction has been adopted by a state 
constitutional amendment in Nebraska. 
This paper submits such restrictions to 
constitutional scrutiny, focusing on 
Nebraska's amendment. The analysis 
applies due process, equal protection, 
and commerce clause principles to reach 
a result which questions the constitu
tionality of such schemes- despite the 
fact that court challenges to these 
schemes, to date, have been unsuccess
ful. 

-Martin J. Troshynski 
AFanner'sGuidetotheUnitedStates 
Claims Court 

In 1855, Congress waived sovereign 
immunityby creating the Court ofClaims 
·0 hear petitions for money damages 

~ ,gainst the United States. The paper 
starts with a history of the Court of 
Claims and continues through the Fed
eral Courts Improvement Act of 1982, 
which established the Claims Court and 
the U.S. Court ofAppeals for the Federal 
Circuit. Next, the paper examines farm 
program litigation in the Claims Court 
under the Tucker Act. Finally, the paper 
discusses jurisdictional issues such as 
whether certain farm program actions 
must be brought in U.S. District Court 
instead of the Claims Court. 

--Scott Wegner 
America's Vanishing Fannland: Re
sponses to the Farmland Crisis and

" Re<x>mmendations for the Future of 
Fannland PreselVlltioD in New Jersey 

Comprehensive programs, which cover 
all aspects ofland use planning, not just 
those dealing with agricuIturalland pres
ervation, are needed to slow the unneces
sary conversion of millions of acres of 
fannland. In the past, faced with a grow
ing concern over the disappearance of 
much ofthe nation's farmland, especially 
near major metropolitan business cen
ters, a variety of land use planning 
schemes Were implemented. Most have 
been aimed at the farmer, with the intent 
,)f alleviating the burdens created by 

- -- encroaching development. Unfortunately, 
many of these programs are employed 
without concern for their affect on the 
others which may already be in place. 

-David M. Gorenberg 

State Roundup
 
CALIFORNIA. New agricultural lien 
law.California enacted legislation last 
fall that, as of January 1, 1991, adds a 
new agricuIturallien law to the Food and 
Agricultural Code. This legislation (Ail
sembly Bill No. 3043) provides substan
tial new lien rights to suppliers and ap
plicators of agricultural chemicals and 
seeds, suppliers of feed for poultry and 
fish. 
Agricultural chemical and seed lien 

Under this portion of the bill, certain 
prerequisites must be met before a lien is 
established. A person who provides agri
cultural chemicals or agricultural seeds 
is not entitled to establish a lien unless 
that person has first sent to the debtor a 
written noticestating( 1) that payment is 
morethan 30 daysoverdue, (b) the amount 
overdue, and (c) that the debtor has the 
following three alternatives: (i) allow the 
lien to be filed, (ii) grant a consensual 
security interest in the proceeds, or (iii) 
pay the amount overdue. Once these re
quirements have been complied with, 
and if the amount due remains unpaid, 
the suppliers has a lien upon the pro
ceeds of the debtor's crop for the amount 
due and for the cost ofenforcing the lien. 

Thestatute limits the amount ofcharges 
secured by the lien to not more than an 
amount equal to thereasonable or agreed 
charges for chemicals furnished within a 
sixty-day period and for seeds furnished 
with a forty-five--day period. 

The lien shall be effective upon the 
filing ofa Notice ofClaim ofLien with the 
California Secretary ofState. The Notice 
of Claim of Lien shall be filed on the 
standard form of Financing Statement, 
with certain changes and additional in
fonnation (including a statement signed 
under penalty of perjury that the lien 
claimant sent to the debtor the written 
notice described above). As is the case 
with Financing Statements, the priority 
of the lien will be determined in accor
dance with the time the Notice of Claim 
of Lien is filed. Unlike Financing State
ments, the Notice of Claim of Lien is not 
required tobe signed by the debtor. Ther&
fore, the lien claimant is required to 
provide written notice ofthe claim oflien 
to the debtor within ten days of the filing 
of the Notice of Claim of Lien. 

The Notice of Claim of Lien shall re· 
main in effect, no new Notice of Claim of 
Lien shall be required in order to main
tain the lien, so long as the provider of 
chemicals or seeds either (a) remains 
unpaid for the amounts secured by the 
lien, or (b) continues to providechemicals 
and labor or seeds and labor on a regular 
basis to the debtor. The statute provides 
that chemicals and labor or seeds and 
labor shall not be deemed to be provided 
on a regular basis ifa period ofmore than 
forty-five days elapses between applica

tions, deliveries, or preparations. 
The lien claimant must provide writ

ten notice to secured creditors with an 
interest in the debtor's crops, farm prod
ucts or accounts, at least thirty days prior 
to enforcing a claim of lien. Strangely, no 
more than two of these liens may be 
enforced against anyone debtor. 
Poultry and fish supply lien 

This portion ofAilsembly Bill No. 3043 
provides that a person who provides feed 
ormaterialsto aid in theraisingormain
taining of poultry or fish or for the pro
duction of eggs has a lien upon the pro
ceeds ofthe sale ofthe eggs, poultry, fish, 
or other products derived from eggs, poul· 
try, or fish, for the reasonable or agreed 
charges for the feed or materials pro
vided, and for the cost of enforcing the 
lien. 

The mechanics for creating, prioritiz
ing, and enforcing this type of lien are 
substantially the same as that for the 
chemical and seed lien with the following 
exceptions: (a) there is no requirement 
that any advance notice be given to the 
debtor prior to the establishment of the 
lien, (b) the contents of the Notice of 
Claim of Lien differ slightly, and (c) for 
the purpose of determining whether a 
new Notice ofClaim ofLien is required in 
order to maintain an existing lien, feed or 
materials shall not be deemed to be 
provided on a regular basis if a period of 
more than thirty (rather than forty-five) 
days elapses between deliveries. 

-Jeffrey A. Russell, Bolen, Fransen, 
& Boostrom, Fresno, CA. 

SOUTH DAKOTA. Drainage eWetrine. In 
the case of Miller v. County of Davison, 
452N.W.2d 119 (S.D. 1990), open landon 
the edge of a city contained two sloughs. 
From 1984 to 1987, heavy rainfall re
sulted in substantial accumulation of 
surface water in the slough. The sloughs 
Were contained by a natural land bamer 
or "collar." When the high water in the 
sloughs threatened nearby motels, mo
bile homes, and a building center, the 
county broke the collar, allowing the 
waters to flow onto plaintiffs' fanns, 
where it remained for an extended pe
riod, rendering a portion of the land 
untillable. The trial oourt entered an 
injunction against the county. In affinn· 
ingtheorder, the Supreme Court ofSouth 
Dakota ordered the natural collar re
built. South Dakota's drainage doctrine 
prohibits the casting of unusual and un
natural quantities of water on sement 
land. 

-John H. Davidson, The School of 
Law, The University of South Dakota, 

Vermillion, SD 
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Nominating Committee 
The nominating committee invites the general membership of AALA to submit suggestions as to members who should be 
considered to stand for 1991 election to the Board ofDirectors (2 positions) and to the post ofPresident-Elect. Any member may 
offer his orher own name or that ofanother member. Please contact Donald B. Pedersen, University ofArkansas School ofLaw• 
Fayetteville, AR 72701, chair of the committee. 

Committee Corrections 
The following committees are reprinted with 
corrections: 
AWARDS COMMI'ITEE: 
Leon Geyer. Chair 
James B. Wadley 
Dean Mohr 
Ann B. Stevens, Board liaison 
John H. Davidson 
James B. Dean 
J.W. Looney 
FINANCE COMMITTEE 
David Purnell, Chair 
Marcia Tilley 
James B. Dean 
Walter J. Armbruster, Board liaison 
William P. Babione, Ex Officio 

Eighth Annual Writing Competition. 
The AAlA is sponsoring its eighth annual Student Writing Competition. 
This year, the AALA will award two cash prizes in the amountof$500 and 
$250. Papers must be submitted by June 30, 1991, to Prof. Leon Geyer, 
Virginia Tech, Blacksburg, VA 24061-0401. (703) 231-4528. 

Topics include, but are not limited to, agricultural law, agri-business, 
environmental, and tax issues in agriculture. 

AALA Distinguished Service Award. 
The AALAinvites nominations for the Distinguished Service Award. 'The 
award is designed to recognize distinguished contributions to agricultural 
law in practice, research. teaching, extension, administration, or business. 

Any AALA membermay nominate another member for selection by sub
mittingthenametothechairoftheAwardsCommittee.Any membermaking 
a nomination should submit biographical infonnation ofno more than foUT 
pages in support ofthe nominee. The nominee must be a current member 
oftheAALA and must havebeen a memberfor at least the precedingthree 
years. Nominations should be sent to Prof. Leon Geyer. Virginia Tech) 
Blacksburg, VA 24061-0401. (703) 231-4528. 
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