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Kansas adopts hybrid form of
landowner’s duty to entrants

In a significant ruling, the Kansas Supreme Court jettisoned the common law rules
governing alandowner’s duty of care to entrants on the land and has joined a growing
minority of jurisdictions that evaluate a property owner’s negligence on a standard of
reasonable care under all of the circumstances. However, indones v. Hansen, 1994 WL
14425, the court extended the minority rule of reasonable care under all of the
circumnstances only to lawful entrants (invitees, liicensee and social guests), retaining
the more rigid common law ¢lassification test with respect to trespassers,

In Jones, the plaintiff was invited to play bridge in the defendants’ heme. Upon
being dealt the “dummy” hand, the plaintiff got up from the table to inspect the
defendant’s urtwork. The defendant told the plaintiffthat there were more paintings
in another room. That room was adjacent to the one in which bridge wus being played
and was dimly lit. The plaintiff did not turn the light on in this room and did not ask
the defendant where the lipht switch was located. Also, this was the first time that the
plaintifl hud been in the defendant’s home. As the plaintifl walked sideways around
the room looking at the paintings, she fell down a flight of stairs and was severely
injured. The stairwell was blocked off on two sides by a bookcase, which the
defendants had placed there to prevent people from walking into the stairwell. The
paintings had hung at thatlocation since 1977, and no one other than the plaintiffhad
been injured on the stairway.

Before Jones, Kansas luw retained the common law classifications of trespassers,
licensees, and invitees to determine the duty owed by an occupier of land to the
entrants onthatland. Thelandowner’s duty owed to entrants was dependent upon the
status of the entrant. The possessor of premises on which a trespasser intruded owed
a trespasser the duty to refrain from willfully, wantanly, or recklessly injuring the
trespasser. To licensees, individuals who receive either express or implied permission
to enter or remain on the premises, the possessor owed a duty to refrain from willful
or wanton injury. In Kansas, social guests (persons who enter land by express
invitation of the owner or possessor) were given the status of licensees and the host
owed such persons only the duty to refrain from willful, intentional, or reckless injury.
Invitees are individuals who enter or remain upun the premises at the possessor's
express or implied invitation for the benefit of the invitor, ar for the mutual benefit
and advantage of bath parties, The pussessor had a duty to protect and warn invitees
against any danger that may be reasonably anticipated.

Presently, courts in approximately twelve states have abolished the common law
rules that base the landowner’s or possessar’s duty of care on the classification of the
entrant. Courtsin these jurisdictions have formulated a more flexible approach that
appliesastundard ofreasonable care based upon foreseeability of harm to the entrant,

Under this view, the primary focus is on the conduct of the owner or occupier of the
Continved on page 2

District Court rules on disaster payments
in bankruptcy

In a recent decision by the U.S. District Court for the District of Georgia, the court
affirmed thebankruptcy court’s categorization of disaster payments as proceeds of the
farmer’'s crops. Inre Ring, 160 B R. 692 (M.D. Ga 1993). The factsinvolved a Chapter
7 farm bankruptcy that was filed in January of 1992. In April of 1992, the farmer-
debtor received $58,987.00 in crop disaster payments for losses suffered in 1990 and
1991. Asthese payments were received post-petition, the debtor argued that they
were not property of the Chapter 7 bankruptey estate.

The bankruptcy court rejected the debtor’s argument, holding that the disaster
payments were proceeds included in the estate under § 541(a)(6) of the Bankruptey
Code. This section provides that property of the estate includes “proceeds of ... or from
property of the estate.” 11 U.S.C, § 541(a)}6)(1993).

Coniinued on page ¢



LANDOWNER’S DUTY TO ENTRANTS IN KANSAS/CONTINUED FROM PAGE 1

land rather than the status of the en-
trant.

In an even smaller number of jurisdic-
tions, courts have been reluctant to reject
the traditional common law test of liabil-
ity as to trespassers or other unlawful
entrants, but have extended the standard
of reasonable care in all of the circum-
stances to all other types of entrants. The
Jones case has placed Kansas in this
category with approximately five other
states. In these jurisdictions, the common
law status as invitee or licensee is no
longer determinative, although it may be
pertinentin establishing foreseeability of
harm. Under this approach, the
landowner’s duty is to use reasonable
care for the safety of allindividuals on the
premises except for trespassers.

In Jones, the court listed severa)l fac-
tars that will be considered in determin-
ing whether a particular landowner exer-
cisedreasonable care toanentrant. These
factars are to include the foreseeability of
harm tothe entrant, the magnitude of the
risk of injury to others in maintaining
such a condition on the premises, the
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individual and social benefit of maintain-
ing such a condition, and the burden upon
the landowner or occupier in terms of
inconvenience or cost in providing ad-
equate protection. Arguably, the Kansas
Supreme Court has adopted an economic
interpretation of negligence.

The econamic interpretation of negli-
gence can be traced to Judge Learned
Hand’s decisioninUnited States v. Carroll
Towing Co., 159 F.24 169, 173 (2d Cir.
1947). In Carroll Towing, Judge Hand
opined that if an individual’s cost of en-
acting safety measures to prevent harm
to entrants onto the premises exceeded
the benefit in accident aveidance {mea-
sured in terms of the probability of the
injury multiplied by the gravity of the
resulting injury), society would be better
off, in economic terms to forego accident
prevention. Hence, in those circum-
stances, thelandowner would notbe found
negligent, and would be deemed to have
exercised reasonahle care under all of the
circumstances.

Perhaps the primary impact of Jones is
that Kansas farmers and ranchers (and

property owners in general) will experi-
ence an increase in the premium cost of
theircomprehensive liability policies, and
homeowners and renters will experience
increased liability insurance costs. The:
increased rates will be due to the poten—
tial for increased liability with respect to
invitees and social guests. For {armers
and ranchers, this would include indi-
viduals who come to the premises to buy
livestock or to sell farm products, In gen-
eral, Kansas farmersand ranchers will be
required to exercise an increased level of
care with respect to individuals they ei-
ther invite to come on their premises or
individuals who come ontoe the premises
to conduct business transactions.

Presumakly, the Jones ruling will have
noimpact on persons coming onto Kansas
farm or ranch real estate for recreational
purposes. The Kansas Recreational Use
Statute will still apply in those circum-
stancesto prevent recreational usersfrom
acguiring any status higher thanthat ofa
common law trespasser.

—Roger McEowen, Kanses Stat Univ.

Disaster payments/continued from: page 1

In affirming the bankruptcy court deci-
sion, the distriet court held that crap
disaster payments “serve as a substitute
for proceeds that would have been recov-
ered "had the disaster or Jow yjelds not
accurred.” Ring, 160 B.R. at 693 {citing
In re Nivens, 22 B.R, 287, 201 (Bankr.
N.D. Tex. 1982); and, In re White, No.
BRL88-00971C, 1989 WL 146417, at *4
(Bankr. N.D. Towa Oct. 27, 1989)., Al-
though the payment was received post.
petition, the “property at issue was
prepetition property which became prop-
erty of the estate.” Id., citing White, 1989
WL 146417 at *4.

The district court did not discuss the
lineof casesthathaverejected the catego-
rization of farm program payments as
proceeds of crops. See, eg., In re
Schmaling, 183 F.2d 680 (1986), In re
Ladd, 106 BR. 174 (Bankr. C.D.Il1. 1989).
These cases have pointed out that “pro-
ceeds” are generally defined to mean any-
thing received from the “sale, exchange,
collection or other disposition” of the origi-
nal property. See Ladd, 106 B.R. at 176-
77, citing 9-306 of the Uniform Commer-
cial Code. Property which is a substitute
for the original property does notfit within
thisclassification, particularlyinthe case
of disaster payments where the original
property, the crop, was non-existent. e
Schmaling, 783 F.2d at 684. Following
this reasoning, farm program payments
aremore accurately classified as “general
intangibles” or “contract rights” which
come into existence either at the time
that the contract is signed or with specifi-
cally regard to disaster payments, when

the program is authorized by Congress.
Applying this reasoning to disaster ben-
efits, see In re Wolvschak Farms, 714 B.R.
261 (Bankr. N.D. Ohic 1887) (disaster
payments held to be pre-petition obliga-
tions where all qualifying events had oc-
curred pre-petition; deficieney paymen
held to be post-petition obligations), va™
cated on other grounds, 109 B.R, 736 (N.D.
Ohio 1989). Inre Hill, 19B.R.375(Bankr.
N.D. Tex. 1982} {disaster and deficiency
payments held to be post-petition obliga-
tions in Chapter 11 case); In re Thomas,
91 B.R. 731 (N.D. Tex. 1988) (disaster
payments held to be post-petition cbliga-
tions where the legislation authonzing
them was enacted post-petition), muodi-
fied, 93 B.R. 475 (N.D. Tex. 1988); In re
Stephenson, 84 B.R. 74 (Bankr. N.D, Tex.
1988) (same); In re Nielson, 90 B.R. 172
(Bankr. W.D. N.C. 1988) (same),
—Susan A. Schueider, Hastings, MN

Conference
Calendar

Twentieth Annual Seminar on
Bankruptcy Law and Rules
April 14-16, 1994, Marriott Mar-
quis Hotel, Atlanta, GA

Topics include: Environmental is-
sues; dischargeability; avoiding
fraudulent transfers.

Sponscred by: Southeastern Bank-
ruptey Law Insitute.

For more information, call 404-457- | __
5951.
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Springsnail Endangered Species Act listing set aside

Thelistingofthe Bruneau Hot Springsnail
under the Endangered Species Act has
zen set aside on various procedural and
-.ue process grounds.Idaho Farm Bureau
Federation v. Babbitt, 839 F. Supp. 739
(D. Idaho Dec. 14, 1993). In the notice
proposing listing of the springsnail, the
primary threat to the springsnail’s con-
tinued existence was identified by the
Fish and Wildlife Service as “reduction of
... habitat by reduced spring flows caused
by drawdown of the water table by ground
water pumpingfor agricultural and other
uses.” Id., 1993 WL 521744 at *1.

The agricultural interests challenging
the listing raised a host of claims, includ-
ing challenges to the scientific and fac-
tual basis of the final decision to list the
springsnail as endangered. The court,
however, declined “ta declare as a matter
of law that the decision to list the
springsnail had norational basisin scien-
tific fact.” Id., 1993 WL 521744 at *13.
Instead, set aside the listing based on

procedural and due process violations
which the court stated “may have affected
the final decision of the agency.” Id.
Among the procedural violations was
the agency’s failure to timely promulgate
a rule listing the springsnail as endan-
gered, Over seven years intervened be-
tween the publication of the proposal to
list the springsnail and the promulgation
of the rule listing the springsnail as en-
dangered. During that seven year period
the total number oflocationsin which the
springsnail was known to exist increased
from two to 128. The court held that the
Endangered Species Act required the
agency to either promulgate arulelisting
the springsnail as endangered within one
year from publication of the propoesal to
list, formally extend the one-year period
by six months, or withdraw the proposed
regulation. Id., 1993 WL 521744 at *6-7
(citing 16 UJ.S.C. § 1533(b)}6)(A) & (B)).
The court alse held that it was unlawful
for the Fish & Wildlife Service to deny

public inspection of the “key scientific
study serving as the basis for the pro-
posed listing,” reasoning that “{t}o sup-
press meaningful comment by failure to
disclose the basic data relied upon is akin
to rejecting comment altogether.” Id.,
1993 WL 521744 at *9 (quoting United
States v. Nova Scotia Food Products Corp.
568 F.2d 240, 252 (2d Cir. 1977)). Other
grounds for setting aside the rule listing
the springsnail as endangered included
the agency's failure to wait until the close
of the final comment period before draft-
ingthefinalrule. Asaresultofthe agency's
completion of the rule’s preparation be-
fore the closing of the final comment pe-
riod, sixty-two comments were neither
considered norrespondedtoby the agency
in promulgating the final rule. Id., 1993

WL 521744 at 9-12.
—Christopher R. Kelley, Lindyuist &
Vennum, Minneapolis MN

Fulbright Scholar
Awards competition

Fulbright opportunitias are available for
university lecturing or advanced researchin
nearly 140 countries. Funding for the
Fulbright Program is provided by the United
ates Information Agency, on behalf of the
—d.5. government, and cooperating govern-
ments and host institutions abroad.

Awards range from two months to a ful}
academic year, and many assignments are
flexible to the needs of the grantee. Virtually
all disciplines participate; openings exist in
almost every area of the humanities, social
sciences, natural and applied sciences, the
ants, and professional fields such as busi-
ness, journalism, and law. Applicants are
encouraged from professionalsoutside aca-
deme, as well as from faculty at all types of
institutions,

The basic eligibility requirements for a
Fulbright Scholar are U.S. citizenship and
the Ph.D. orcomparable professional quali-
fications (for cerain fields such as the fine
arts or TESOL, the terminal degree in the
tield may be sufficient). Forlecturing awards,
university or college teaching experience is
expected. Language skills are needed for
some countries, but most lecturing assign-
ments are in English.

A single deadline of AUGUST 1, 1994
exists for research or lecturing grants to all
world areas. Other deadlines are in place
for special programs.

For further information and application
materials, contact the Council for Interna-
tional Exchange of Scholars, 3007 Tilden

treet, NW,, Suite 5M, Box GNEWS, Wash-

~ngton, DC 20008-3009. Telephane: 202/

686-7877. Bitnet (applicationrequests only):
CIES1@GWUVM.GWU.EDU.

OREGON, Remainderman’s right to rent,
In Simpson v. McCormmach, Nos. CV.92.
539, CA A78429, 1994 WL 2541 (Or. App.
Jan. 5, 1994}, the Oregon Court of Appeals
considered a dispute over rent between a
remainderman and a life tenant’s estate.

Thompson, thelifetenant of certain farm-
land under her late husband's will, leased
the farmland for forty percent of the crops
after they were harvested. Thompson died
in 1991, after the lessee had seeded the
crops but before they were harvested.
Simpson, holding a remainder interest in
the farmland under Thompson’s husband’s
will, brought a declaratory judgment ac-
tion against Thompson’s personal repre-
sentative and heirs, claiming entitlement
tothe crops that came due under the lease.
McCormmach, one of Thompson’s heirs,
claimed entitlement to Thompson’s inter-
est in the orops under the doctrine of
emblements.

The doctrine of emblements gives farm-
ers rightsin ¢rops planted by them during
the tenancy, but that are unharvested at
termination of the tenancy. The trial court
granted a declaratory judgment in the
remainderman Simpson’s favor.

In a brief opinion, the court of appeals
affirmed the trial court but did not reach
the question of whether the doctrine of
emblements applies in a life tenant-
remainderman context. The court, noting
that the real dispute was not about crops,
but about rent, followed the Colorado Su-
preme Court’s reasoning in a similar case.
“If a life tenant has leased the land for
rents payable by part of the crops to be
harvested, the vent belongs to the
remainderman, and not to the estate of the
life tenant.” 1994 WL 2541, *2 (quoting
Williams v, Stander, 354 P.2d 492 497
(Colo. 1960)).

Federal Register in
brief

The following matters were published in
the Federal Register in January, 1994.
Because of remodeling in the law library
the editor uses, 1/20-21, 1/24-26, and 1/28
were not available. Itis hoped that these
days will be included in the listing to
appear in the April Agricultural Law
Update.

1. ASCS: Conservation and environ-
mental programs; proposed rule. 59 Fed.
Reg. 1293,

2. January 20-21, January 24-26, and
January 28., FmHA,; Direct operating,
farm ownership, soil and water, and emer-
gency loans; collateral requirements re-
visions; proposed rule. 59 Fed. Reg. 2307,

3. EPA; USDA: Interagency memoran-
dum of agreement concerning wetlands
determinations for purposes of section
404 of Clean Water Act and Subtitie B of
the Faod Security Act. 59 Fed. Reg. 2920,

4. USDA; Wetlands Reserve Programs;
interim rule. 59 Fed. Reg. 3772.

5. FCA; First lien existence; documen-
tation; final rule. 59 Fed. Reg. 3785.

—Linda Grim McCarmick, Toney, AL

The court held that the principal pur-
pose of the emblements doctrine is to pro-
tect the interests of tenant farmers. While
not deciding that a lessor could never be
sufficiently connected with the lessee’s
farming operation to be protected by the
emblements doctrine, the court found that
here, Thompson had no connection to the
farm operations or the unharvested crops
other than that the rent was paid in the
form of crops.

—Seott D, Wegner, Lakeville, MN
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Broken fences: ineffective and unfair fence laws

by L. Leon Geyer and Michael A. Taylor

Let me ride through the wide open
couniry that I love;
Don’t fence me in.

Let me be by myself in the evening breeze,
Listen to the murmur of the cottonmwoad
trees,

Send me off forever, but I ask you please,
Don’t fence me in,

.. Tean't stand fences;

Don't fence me in.

From Don’t Fence Me In by Cale Porler.

Qursociety has a history of resolving and
avoiding conflict among neighbors with
the use of fences. Afenceis most properly
treated in law as a guard against intru-
sion. This guardis usually understond as
being a stream, an imaginary line, or
obstacle interposed between two parcels
of land, traditionally for the purpose of
either preventing cattle or other domestic
animals from going astray or protecting a
property ora field from unlawful encreach-
ment.!

Laws enacted to allocate to property
owners responsibilities for constructing
and maintaining fences have themselves
become a source of conflict. This conflict
arises in part hecause the nation’s demo-
graphics have changed. Originally, the
“common law rule . .. require[d] the own-
ers of cattle to keep them upon their own
lands on pain of becoming liable in tres-
pass for their entry upon the lands of
others.™ The common-law allocated to
the livestock owner the responsibility to
“fence-in” his livestock. This allocation of
responsibility created an entitlement for
the adjeining owner. This entitlement,
together with a strict liability protection
rule, allocated to the non-livestock-rais-
ing property owner the privilege to be free
from trespass by livestock without the
responsibility to fence out free-rcaming
livestock.

Early on, legislators in many states
concluded that the common-law rule was
unsuitable to the open-range conditions
then widely prevailing and repudiated by
statute the common law rule of a duty to
ferice in animals. This decision required
HerbHomeowner, aflower grower, to pay
tofence out Larry Livestock's cattle. The

L. Leon Geyer is Associate Professor at
Virginia Polytechnic Institute and State
University. Michael A. Taylor is a re-
search associate at Virginia Polytechnic
Institute and State University.

result created a fence-out requirement
forthe non-livestock owner and the fence-
outentitlement with liability rule protec-
tion for the livestock owner. The non-
livestock-raising landownerwas allocated
the responsibility (and therefore the cost)
of fencing out the livestock owner’s ani-
mals. Eventually, as manystatesbecame
more densely populated in urban as well
as rural areas, legislators in some states
changed fence-ocut statutes back to the
common-law duty to fence-in. However,
many states have not returned fence law
solely to the eommon-law rule.* Some
states retain “fence out” requirements
and some states grant local-option au-
thority to jurisdictions to adopt the com-
mon-law rule of “fence-in” by referendum
or local legislative action. Thus, within
many states there are both fenee-in and
fence-outjurisdictions. Inaddition, many
states have rules to require both parties
to contribute to a “common fence”* Re-
centattemptstoinvokelongstanding cost-
sharingfence lawsin Virginia, New York,
and Vermont have resulted in lawsuits.

This article examinescurrent fence laws
in the United States and discusses their
eflectiveness in meeting economic effi-
ciency and equitable benefit distribution.
Thearticlerecommends arevisionof fence
laws to an equitable standard and pro-
vides information to challenge the unfair
law found in many states.

Efficiency and distribution

Economic effectiveness focuses on the
dual social goals of economic efficiency
and equitable benefit distribution. Eco-
nomic efficiency is reached when any fur-
ther change in the distributien of benefits
will result in society’s loss of utility out-
weighing its gains. The desired distribu-
tion of benefits will be equality and an
effective fence law will not result in a
benefittooneindividual at the expense of
another. The goals of economic efficiency
and equitable benefit distribution pre-
vide us with the decision-makingrules for
comparing the economic eflectiveness of
varjous fence-law alternatives.

Entitlement and protection: the
duty to fence in or fence out

The development of economically effec-
tive legal relationships occurs in two
phases: first, an entitlementis allocated;
second, the entitlement is protected.
Entitlement means that specific respon-
sibilities have been allacated by common
law courts or government to owners of
land devoted to certain uses. Wherefence

law is concerned, the legislature must
decide among two alternatives: Whether
the livestock owneris tohave the respon-
sibility for preventing his animals from
causing property damage to a neighbor,
j.e., the resulting fence-in entitlement
benefits the neighbor. Or, whether the
neighbor is to have the responsibility for
preventing the livestock owner’s animals
from trespassing, i.e., the resulting fence-
att entitlement benefits the livestack
owner,

The following example illustrates this
transfer of entitlementunder liability rule
protection. Larry Livestock owns a prop-
erty on which cattle are present.
Livestock’s property adjoins that of Herb
Homeowner. Homeowner does not have
any livestock present on his property, but
he does take great pride in his prize-
winning petunias. Unfortunately, the
proximity of Livestock’s cattle to
Homeowner's petunias often results in
the petunia bed being destroyed by stray-
ing cattle.

Assume that Livestock’s property lies
in a fence-out jurisdiction and that the
fence statute requires Homeowner t
fence-cut the free-roaming cattle of Live—
stock. If Homeowner erects, and is non-
negligent in maintaining, alegal fence he
can be compensated for any trespasses® of
cattle that vielate his property. There-
fore, Homeowner can receive his entitle-
ment of being free from Livestock’s, and
any other party’s, free-roaming cattle for
the cast of building and maintaining a
legal ferice on his, Homeowner’s, prop-
erty. Thus, in the fence-out jurisdiction,
the gualified voters have determined in
referendum or the legislature has de-
creed that the cost of building and main-
taining a fence is fair payment by
Homeowner to receive his entitlement to
be free of untrampled petunias, free of
trespass by livestock.

The reverse holds true for a fence-in
jurisdiction. In this case, Livestock must
build and maintain alegal fence to control
the trespassesof hiscattle. If Livestock is
non-negligent in maintaining his fence
and Homeowner suffers a trespass (i.e,,
the cattlecross alegal fence), Livestock is
not liable for damages. Therefore,
Homeowner is not compensated for dam-
ages. If Larry Livestock does not main-
tain a “lawfu] fence”, then he is liable for
trespass of his cattle in “fence-in” juris-
dictions.

Many legislative bodies have adopted™
rules regarding a sharing of the burden
(i.e.,the cost) of fencing . Theresultisstill
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an entitlement transfer, but the cost of
this transfer is not the full eost of the
1ce. Under a castsharing statute, Herb
_omeowner in a “fence out” juriadiction
may force Larry Livestock to pay for one-
halfthe cost of “fencing out” the livestock.
And, in many states, even in a “fence-in”
jurisdiction, the non-livestock owner may
be forced to share in the cost of fencing.
Cost sharing statutes are often called
“division” fences or “partition” fence stat-
utes.

Benefit-cost analysis of transfer
We will now examine the cost and ben-
efit distributions in both fence-in and
fence-out entitlement under liability rule
protection. The analysis will include con-
flict scenarios between neighboring live-
stock owners and between a livestock
owner and a non-livestock owner. Ben-
efit-cost analysis will be used to deter-
minethemosteflective fence lawfor meet-
ing the social criteria of economic effi-
ciency and equitable benefit distribution.
The potential impact scenarios for fence-
out entitlement alternatives are presented
in Table 1. This summary of the potential
fence-outentitlementimpactsunder cost-
sharing and non-cost-sharingliability rule
protectionishelpfulinanalyzing whether
theresultingdistribution ofbenefits meets
the condition of equality. In terms of eco-
mic efficiency, many cases of govern-
~ment failure are evident. When the valu-
ation process omits various benefits de-
rived by the livestock owner from the
presence of a fence, inefficiency and gov-
ernmental failure result. The fence is an
input to production; it is also a time- and
labor-saving device, because the herd may
be gathered with greater ease. In addi-
tion, the presence of a fence reduces the
livestock owner’s potential liability for
damages due to negligence in allowing
cattle to roam in auto enllisinns and ather

non-land.related torts.®

Scenarios 1 and 2 (Table 1) summarize
the cost-benefit relationship under both
cost-sharing and non-cost-sharing liabil-
ity rule protection. The outcome of Sce-
nario 1 (i.e., no cost-sharing} is economi-
cally inefficient because of an inherent
free-rider problem. The livestock owner
who out-waitsthe other,i.e., the livestock
owner who does not construct a fence,
receives {Tee use of the constructed fence
in production. Therefore, the livestock
owner who out-waits the ather livestock
nwner, becomes a free-rider. Scenaric 2,
however, results in an economically efli-
cient outcome. By requiring each live-
stack awner to share in the cost of fence
construction and maintenance, the dijs-
ibution of benefits is equal. Each live-
—stock owner buys the entitlement of being
free from the other’s strays, unwanted
pregnancies, and spread of disease, and

each receives the use of the fence in pro-
duction at half its total cost. Therefore,
the criteria of efficiency and equitable
benefit distribution are met.
Unfortunately, this same result cannot
be attained when both neighbers do noet
have livestock on their property. Sce-
narios 3 and 4 represent a more typical
conflict in today’s society. In each sce-
nario, the conflict exists between a land-
owner with livestock and a non-livestock
landowner. In Seenario 3, the non-live-
stock owner receives the entitlement to
be free of free-roaminyg livestock through
the full cost of building the fence, and the
livestock owner receives free use of the
resulting fence in his preduction. Thus,
the fence-out entitlement creates an ex-
ternal economy for the livestock owner. If
society desires producers of livestock to
be directly supported at the expense of
their landowning neighbors, then this
outcome is not economically inefficient
nor consistent with other subsidies to the
agricultural sector.” Scenario 4 includes
a cost-sharing scheme for fence construe-
tion and maintenance between a live-
stock owner and a non-livestock owner.
Although this lowers the cost to the non-
livestock owner of his entitlement to he
free of free-roaming livestock, it still {ails
tointernalize completely the government-
created external economy. Therefore, the
fence-out entitlement protected with o li-
ability rule produces ccanomically effi-
eient outcontes enly when each neighbor
has livestock and the statule containsg a
cost-sharing mechanism—=Scenario 2.
The potential impact scenarios for a
fence-in entitlement alternatives are pre-
sented in Table 2. As in the case of the
fence-out entitlement, some of the fence-
inentitlement outcomes are economically
inefficient and show signs of povernment
failure. Scenarios 5 and 6 {Table 2) ex-
actly parallel their fence-out counterparts.
In Scenario 5, the use of a non-cost-shar-
ing liability protection rule on the fence-
inentitlementbetween twolivestock own-
ersresultsinafree-rider problem, just as
with the fence-out entitlement. However,
Scenario 5 also grants the non-contribut-
ing livestock owner a free fence-in entitle-
ment, because the presence of a legal
fence also meets his statutory require-
ments. Using aliability rule that employs
a cost-sharing mechanism between the
livestack owners, asin Scenario 6, results
inaneconomically efficient outcome. The
use of a cost-sharing mechanism allows
each livestock cwner to benefit from the
fence atless thunits full cost. Therefore,
the decision to allocate a fence-in entitle-
ment does not prevent the goal of eco-
nomie efficiency from being reached in a
conflict between livestock owners, when
the entitlement protection is a liability
rule containing a cost-sharing mechanism.

The cost-benefit distribution in a con-
flict between alivestock owner and a nen-
livestock owner within the fence-in en-
titlement alternative can result in an
economicallyefficient outcome. However,
Scenario 7 {Table 2) is a cost-sharing
scheme with liability-rule protection that
produces an inefficient result. An exter-
nal economy is again being created, by
requiring the non-livestock owner to con-
tributetothe fencing costs ofthe livestock
owner. In addition, the non-livestock
owner is also reguired to pay for an en-
titlement that the statute directs thelive-
stock owner to buy. Scenario 8 (Table 2)
avoids this problem by allocating to the
livestock owner a fence-in entitlement
with protection through a liability rule
without a cost-sharing scheme. This re-
sults inan economically efficient outcome,
and nlsosatisfies the criteria forequitable
benefit distribution, The livestock owner
must pay the cost of the fence to receive
his entitlement, being free frorm having to
pay the nan-livestock owner for any dam-
ages done by stray cattle; meaning no
external economies are created through
the transfer. Thercfore, the fence-in en-
titlement with liakility rule protection
satisfies our eriteria of efficiency and eqg-
uitable distribution in both Scenario 6
and Scenario 8.

Effectiveness ranking: efficiency
and equitable benefit

Ranking each scenario in terms of its
eflfectivenessrequiresconsideration ofthe
eriteria of economic efficiency and equi-
table benefit distribution. The ideal fence
law will not benefit one individual at the
cxpense of another,

Each scenario from Table 1and Table 2
are characterized as to whether they pro-
duce economically efficient results and
distribute benefits equally.

In the conflicts involving two livestock
owners, Scenario 1 and Scenario 5 are
inefficient because they lack a cost-shar-
ing mechanism. Scenario 5 is less desir-
able than Scenario 1 because of the initial
fence-in entitlementstructure. The fence-
inentitlement creates a statutory respon-
sibility for each livestock owner to con-
tain his animals. In contrast, the fence-
out entitlement allows individual live-
stock owners a choice in fencing, because
there is no legal responsibility to fence-
out. Consequently, Scenario 1 and Sce-
nario 5 result in {ree use of the fence for
one party, thereby creating a free-rider
problem. Scenario 5 also allows the non-
contributing livestock owner to meet his
obligation through the presence of the
neighbor-financed legal fence. This fence
also contains the noncontributing live-
stock owner's livestock, relieving him of
his legal duty.

Connnuad on page 6
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Three of the four possible scenarios
(Scenario 3, Scenario 4, and Scenario 7)
for conflict resolution betweenlivestock
ownersand non-livestock ownersresulted
in inefficiency. In the fence-out entitle-
mentscheme, both seenarios 3 and 4 were
inefficientbecause ofan external economy
for the livestock owner created by placing
the burden{i.e.,the cost) of the fence with
the non-livestock owner. The external
economy is also created with the fence-in
entitlement of Scenario 7. However, the
livestock owner also meets his statutory
responsibility to contain his livestock
through the required contribution by the
non-livestock owner. Therefore, some
inefficient fence laws can be mare desir-
able than others.

The ideal fence law would consist, how-
ever, of a combination of the econamically
efficient scenarios 2, 6, and 8. The anly
economically efficient solution to the con-
flict between a livestock owner and a non-
livestock owner iz the fence-in entitle-
ment, with liability rule protection and
without any cost-sharing scheme, Sce-
nario 8. When conflict sceurred between
two livestock owners, both the fence-in
and the fence-out entitlement were effn-
cient, provided that the liability rule for
protection allowed for an equal sharing of
the cost, Scenario 6 and Scenario 8. There-
fore, it isessential that fence law recognize
the effects that the use being made of
land has upon the economic effectiveness
of any legal solution.

If in the case of twe livestock owners
where a sharing of the fence entitlement
is established, how should it be carried
out? One alternative® is to require a
sharing of the construction cost. Some
state statutes do not speak to the issue of
how the cost is to be shared.® When
Prestige Farmer wants 6 ft. board fence
and Frugal Farmer wants 4 strands of
harhed wire, conflict again may arise.
Other states' ind of fence that should be
built. A second alternative is for each
farmer to face each other and maintain
the right half of the fence in such repair
that it turns the animals.!!  As an alter-
native, neighhors can alwaysbargain and
grantacovenantrunning with theland (if
filed in the public record) to bind current
andfuture ownersanentitlementto“fence
in”, “fence out”, cost share, or any combi-
nation of entitlement rules.'

Non-economic considerations:
achieving fairness

Laws are not created on the grounds of
economic efficiency alone. “. . . [M]ost
trespass lawyers and law professors still
believe . . . that the actual as well as the
ideal function of tort law is to achieve
fairness rather than efficiency.”? There-
fore, in deriving the ideal fence law, it is
also important to consider the concept of
fairness or justice. Legislators also are
believed to respond to some perception of

justice when determining how individu-
als in society should interrelate.

Given these beliefs, a final question
arises: Does a shift in the focus of cur
analysis to a concept of fairness change
the conclusions determined by our analy-
sis of economic effectiveness? In several
recent court cases that have attempted to
declare fence laws in certain states un-
constitutional, the fairness question has
been the issue 't

In each of these cases, a fence was
constructed between adjoining parcels of
land under existing fence-law statutes
with cost-sharing schemes. In each case,
the landowner who constructed the fence
had livestock present on his land while
the owner of the adjoining parcel had no
livestock present on his land. In two of
these cases, the court determined this
legal arrangement to be unfair to the
property owner who had no livestock on
his land."”® One court stated that * . .
requiring an adjoining owner...whodoes
not keep livestock to share the cost of the
fence for the benefit of his neighboris not
reasonably necessary to any legitimate
public purpoese and is oppressive.”'® This
opinion is in apgreement with the results
drawn from our economic effectiveness
analysis, and it further strengthens the
self-evident conclusion that there is a
need for fence law to distinguish between
owners of land on which livestock are
present and owners of land on which no
livestock are present when determining
whether to implement a cost-sharing
scheme. “The arpument thatalandowner
without livestock benefits to the extent
that he or she iz protected [from] strayving
hvestock is delusive, considering the fact
that, absent the [fence-law] statute, the
liability for trespassinglivestock lies solely
with the owner of the livestock.”™ In
contrast, the less enlightened Virginia
case, decided on a presumption of legisla-
tive validity, upheld the responsibility of
owners of land on which there was no
livestock present te “share” in the live-
stock owner's production costs.'™

A final argument in support of distin-
guishing between the wuse landowners
make of their land, a crucial element of
any ideal fence law, can be found in the
tux code. Tax law allows the livestock
ownertodepreciate the cost of hisfence as
acost of conducting business." Thissame
benefit is not extended to a landowner
without livestock. The ability to depreci-
ate the cost of a fence makes the livestock
owner more distinctly aleast-cast avoider,
because the final cost of the fence will
alwnys be less for the livestock awner. In
terms of fairness, tax depreciation recog-
nizes the role of a fence as an Input to
production, thereby distinguishing be-
tween anowner ofland on which livestock
are presentand anowner of land an which
no livestock are present,

The ideal fence law

Economic effectiveness analysis pro-
vides us with anly three fence-law entitle-
ment and liability rule protection combi-
nations that meet both the criteria
Pareto-efficiency and equal distribution—
of benefits. The only scenario between an
owner of land on which livestock are
present and an owner of land on which no
livestock are present was a fence-in en-
titlement with liability rule protection
and without a cost-sharing scheme. In
the case of two livestock-owners with ad-
joining land, either a fence-in or a fence-
out entitlement with a cost-sharing
scheme included result in Pareto-effi-
ciency and equal distribution of benefits.
Therefore, theideal fencelawisafence-in
entitlement with liability rule protection.
In contrast to current fence laws that are
based on the single eriterion of adjoining
property, thisideal fencelaw distinguishes
between individuals with adjoining tand
on the basis of the use they are making of
their land. Only in the case where both
individualshave livestock presenton their
land should cost-sharing be included.

Economics and equity both argue for
the re-adoption of the ecommon-law prin-
ciple of a duty to fence-in with no burden
on an adjoining landowner who chooses
not to raise livestock and choozes to let
their land lay apen. Although Cole
Parter may hald our spirit in verse, the
song is aut of touch for livestock. An
application Pareto-efficiency and equi
argues for a legislative change in the—
fence law or alitigation to change the law
and return to the “good old common law’
days" of “Fence mein.”

*Editur’s note: Professor Geyer had pre-
pared anexhaustive tableof all fifty states’
entitlement, liability standards and cost
sharing requirements. Space did not per-
mit its reproduction here, but you may
contact Prof. Geyer for a copy.)

“Ransom H. Tyler. A Treatise on the Law of Bound-
aries and Fences. Albany, N.Y.: William Gould and
Son (1876). p.1.

¢ Poindexter v. May, 98 Va. 143 (1500},

* For example, in Virginia an owner of subdivided
land can be required te maintain one-half of the cost
of the whole fence. Va. Code Ann. § 55-317 (1993).
Whilg in Indiana, each landowner must mainiain only
the right half of the fence, as he faces his neighbor.
The fence is not “common” but rather each neighbor
must maintain his separate fence. Forexample, Ind.
Stal. § 32-10-9-2 {1993 WL),

* Sweeny v. Murphy, 334 NY.5.2d. 239 (NY
1972); Choguetle v. Perrauft 569 A2d. 455 (Vt.
188%); Holly Hif Farm v. Rowe et al., 241 Va. 425
{Va. 1991).

5 "Doing of unlawful act or lawful act in unlawful
manner 1o injury of another's person or property "
Waco Cotton OilMill of Waco v. Walker, Tex.Civ.Apy

103 S.W.2d 1071, 1072, Henry Campbell Black™"

Page 1674 in Blacks Law Dictionary, Revised Fourth
Edition. West Publishing Co.: St. Paul, Minn, {1968).
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Table 1: Cosis and benelits from fence-out (livestock owner has no duty to fence livestock) entitlement with strct liability rule protection
Renefits of Fence

Owner Costs of Fence

Scenario 1: Livestock owner and livestock owner (no cost-sharing stafutes)

Livestock owner 1

vice versa.
Livestock owner 2

If livestock owner 1 wishes to prevent livestock owner
2's cattle from entering his property . livestock owner 1
must construct and maintain a fence at full cost. and

versa.

Livestack owner 1 raceives the entitlement to be free of livestock
owner 2's cattle and use of fence in production at full cost, and vice

Livestock owner 2 receives free use of fence in production and
freadem from livestock owner 1's caftle at no cost, and vice versa

Scenario 2: Livestock owner and livestock owner { cost-sharing stalute)

Livestock owner 1

The livestock owners share the cost of constructing
and maintaining the fence.

Livestock owner 2

Each livestock owner receives the entitlement to be tree of the other's
cattle and to use of fence in producticn at less than the full cost.

Scenacio 3: Non-livestock owner and livestock owner (no cost-sharing stalute)

Non-livestock owner

Livestock owner

Full cost of fence construction and mainienanca.

No responsibility for cost of fence

Non-livestock owner receives the entitfement to be free from property

damage by livestock owner's catlle.

Livestock owner receives use of fence in production.

Scenario 4; Non-livestock owner and livestock owner (cost-sharing statute)

Non-liveslock owner

Livestock owner

Non-livestock owner and livestock owner share the
cast of constructing and maintaining the fence.

Nen-livestock owner recerves the entitlement to be free from property
damage by Rancher's cattle at less than full cost of fence.

Livestock owner receives use of fence in production at less than full

cost.

Table 2: Costs and benefits frmnfﬂl(‘t’-in (livestock owner has duty 1o fence livestock pwith strict Tiability rule protection
Reacties of Fence

Owner Cosis of Fence

Sceenariv 5 Livestook owaer atud livestock owaier (no cost-sharing statutes)

Livestock owner 1

Livestock owner 2

Iflivestock cwner 1 builds fence, livestock owner 2 has
no respensibility to contribute to conslruction and
maintenance costs, and vice versa

Livestack owner 1 receives the entitlementtobe free of compensating
livestock owner 2 for any damage by cattle and use of fence in
production at full cost, and vice versa.

Livestock owner 2 receives tree use of fence in production and free
compliance with legal responsibility, and vice versa

Scenacio 6: Livestock owner and livestock owner { cost-sharing stabate)
Each Lvestock owner receives the entitlement to be free of

esfock owner 1

The hvestock owners share the cost of constructing
and maintaining the fence.

vaestock owner 2

compensating for damage to the other's properly and to use of fence
in production at less than the full cost.

Scenario 72 Nonqlivestock owner and livestock owner (cost-sharing statute)

Non-livestock owner

Non-livestock owner and livesiock owner share the
cost of constructing and maintaining the fence.

Livestock owner

Although the entilement regimen states that non-livestock owner
shoutdbe free ofcatile, the statute forces him to help finance the fence.

Scenario 8: NouHivestock owner and tivestock owner (no cost-sharing stutute)

Non-livestock owner
maintenance

Livestock owner

No responsibility for costs of fence construction and

Fuil cost of fence conslruction and maintenance.

benefits

Compensation replacedwith removal of trespass by cattle No gain i

Livestock owner receives the entittement to be free of compensating

non-livestock awner for property damage and use ol fence inproduction

at full cost

Buying the entitlement allows the ivestock vwner 1o be tree of compensation for property damage, ondy of e £5 non-nepligent in ey actions. Without a fence, the
livestock owner would be stncily liable for any trespass damage suffered from his cattle. Howewver, alter a fence has been constructed, the livestock owner is faced with
anegligence standard. Only if the livestock owner properly construets and maintains the Tegal fence is be (ree of lability from propeny damage.

p.1674.
® In most states, the legal standard for liabily for
livestock that cause propeny damage on public road-
ways, i.e., collisions with aulomatiles, is a negli-
gence slandard. The presence of a legal lence is of
benelit 1o the livestock owner's defense in such a
case. |n other than open range situations, the ab-
sence of a fence could be argued as negligence per
se. And, maybe the cencept of open range in 1994
should be challenged as an anachronism,
" This situation does not seem 10 be the case in
1ay's sociely, Although our govemmeni selec-
_..ely subsidizes the agricultural sector, this subsidy
is not consistent with requiring individual owners of
land ta direcily support their neighbor's preduction.

Ahhough society does have cost-sharing Best Man-
agement Practices (BMPs), the situation created
through the fence-law regimen in Scenario 3 is com-
parable to having the non-liveslock owning neighbor
directly pay to install a manure handling system on
the livestock owner's farm in order to avoid contami-
nating water through nitrogen and phospherus load-
ings.

* For example, Virginia, Va. Code Ann § 55-317
(1993).

“id.

™ For example, Minnesota, Minn. Slat. §31-4.02
(1893WL), and Delaware, 25 Del. Code §1304
(1993WL).

" Fot example, indiana, Ind. Stal. § 32-10-9-2

{1993 WL).

 For example, North Dakota, N.O. Cent. Code
§47-26-18 {1993); Oklahoma, Okla Stat. Ann, §147
{1993); and Kenlucky, Ky. Rev. Slat. & R. §256.020
{1993).

"' Landes and Posner, op. cit

" Sweeny v. Murphy, 334 N.Y .S.2d. 239 (1972);
Choquette v. Perrault, 563 A.2d. 455{1989); Holly Hill
Farmv. Rowe et al, 241 Va. 425 (1991).

¥ Sweeny v. Murphy, 334 N.Y.5.2d. 238 (1972);
Choquette v. Perrault, 569 A.2d. 455 (1989).

"* Sweeny v. Murphy, 334 N.Y.5.2d. 239 (1972},

" Choquette v. Perrault, 569 A.2d. 455 {1989).

*® Holly Hili Farm v. Rowe ef al, 241 Va. 425
{1991).

" UL S. Internal Revenue Code, sec. 162 {1994).
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1994 American Agricultural Law Association

membership renewal notice
Member dues for 1994 are currently payable. For the 1994 calendar year, the dues schedule is as follows:
Regular membership: $50.00
Student membership: $20.00
Institutional membership (3 members): $125.00
Sustaining membership: $75.00
Foreign membership (outside U.S. and Canada): $65.00

Dues should be sent to:
William P. Babione
Office of the Executive Director
Robert A, Leflar Law Center
University of Arkansas
Fayetteville, AR 72701
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