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Publicn  uisance action against sugar
cane pr oducer s

Fomer Horida Govemnar Claude Kirk, indvidually and on behalf of the State
Horida, and oher stae residents brought a pubic nuisance adtion against three
comporate sugar producers, induding a cooperative, and a chermical company. They
alleged that the suigar producers maintained a public nuisance by theway inwhich
theyculivated, harvested, and processedsugarcanein SouthHorida, Thechemical
company waes accused of disposing of fufural, a by{product derived from sugar
processing, by deepwel niecion wihout having a permit issued by the Horida
Department of Environmential Protection.

Kik and the oher plantiis aleged damages © the publc healh and the
m/immt'rruigt‘rea'rardv\aer. Inadition, they alegedthatthe various
govemmental agendies responsible for erforaing health and envionmental laws
aded n compldly wih the defendants by faing © enforce the lbw and by
Usdag  te deendants  condud This  complidly, the plainifis deged, amouned
to “egregious or devasiating agency emor” and warranted former Govemor Kirk
sungin hisindMicLal capedty.

Thetrislooutdsmissediheacionwihjpreiudioe, esseniayriingthetvarious
Siate and federal agendes were betier equipped than the coutt o address the
alegaionsandihet, astoarandweterpalLtion, Foidispubicnusance satie
impledy had been superceded by the Forida Airand Water Polution Control Act
The nemmediaie gopelaie cout reversed. On s review, in a dedision not yet
released for publcation in the permanent law reparts, the Horida Supreme Court
heldthatHorida's ArandWater Polution Control Actdoes natimpliedly supercede:

sainy pudc nusance adions alegng ar or weer pakuiion. k akso rued,
kwxe;emfn‘lfedmiedph*aypbdﬁnmsebhﬂudkaﬁgm

Continued on page 2

Oklahoma Attome y Gener aksues
opinion on poultr ymr oduction contr acts

In an opinon dated Apd 11, 2001, and scheduled for releese in early May, the
Okiahoma Attomey General has opined that poulry production contracts can
estabish an employee-employer relationship. Ok. Aty Gen. 01-17 (Apr. 11, 2001).
TheOpnionalsocondudedthat {cjontradisesiabishing contractgroning arrange-
mens that are presenied © the grower with no oppartuniy t negatiate therr
esserid s are conrads of adhesiont’ and et falosent an efiedive chaice of
wbytheparties conractgroningarrangemenisprovidngfortheraisingofacop
in Oklahoma are govemed by the laws of Olkdahoma.” 4 .a5@Emaied)
Because the text of the parion of the Opinion dealing wih the relationship
betnweenthe conradigonerandhe negraiorsikelyiohe ofparicuiarineres,
tssthihintllbebn

N RELATIONSHlP BETWEENHEQ)NTRAC‘GROWERNDTHE NTEGRATOR

ageestorasetoajjtmﬂaflaj(d mdstﬂo"grgtotrelrtegacr Treflokishosdintregoma’s
tHBa(dErtHjtytegm& 'lheregetr o/\rstetrkteerb e adpoiss d o nedie

dtﬁdemchjmmnYmmemtmd ’rEt u*dertmecmads te g nmyhe enbes
bi rwru aggwtreMrad a rasebrdsfcr adhy |rtegacr drigtreantrat. Tpcdlytheoatrad

Continued on page 2
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SC95044, SC95045, 2001 WL 298917 aI intended to superoede chapter 803” 20
*10 (Fa. Mar. 29, 2000). Sun,2001WL29917 a*5. Itfound this

The Horida Supreme Court had rela- ‘sodbess nthefdtethe Roghio
ey e diody ncoddng tet Farm Act wes enacted ten years after
Foids’s pubic nusance saie, Aa chepler 408, yett povided adeferse o
St ch. 823, was natsuperoeded by the Jpubic nuisance actions when the chak
Horida A and Weater Polution Control lenged agicuiural adiy wes ‘nata
AdFaSatch40B Thebiersaie nusance a the ime o is esabished
spedicaly sees tetis pupose 50 deiedigperaion...fefrmgperaion
provide “additional and cumulative rem- conioms 1 generaly acospied agricu-
eces. Fa St 8403191 Thusicd tural and management aciviies” d.
not expressly repesl chepter 823 Fur- (Quing Fa. Sat 823144Ya). The,
against impled repeaks. As o whether Foida legebture ‘enticpaied thet ag-
the Horidalegisatre may have impic- foLislediieswoidsibes ipat
ily nended to reped he authaily for

Cont. on page 3
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E nir onmental r

By Irere. S. Egyr
Feitshans

Common law environmental
regulation

Mast environmental law worldwide is
of reeively recert aign. Heoicaly,
in those naiions thet denve ther law
from the English common law, the com-
mon law oftorts provided the remedy; if
any, © envionmental problems. Torts
proedingtnorighisofonnershipinreal
property were, and remain, particuarly
uselll Thesearetherighisafpossesson
and of use and quiet enjoyment. When
te id 5 vibied a tesess
may be brought; when the second is vio-
lied anusance
In etther, money damages, inuncive
relef, orbohmey be avalie.

However, certain shortoomings in the
commonlaw of tots as praciced
and al common law juriscicions have
demonstrated the insuficency of com-
mon law environmental regullation.

* Casansdendiotpesay
sh, especalywherethe ervionmenial
dameage is the cumulative effect of many
souces of poluion. Wihout proof of
causation, there can be nether arecov

egulation in Ghana

and Theodore A

adion

acionmaybehbrought. !

in Ghana

ay nor an inundion agangt fuure  ham

- Thetotsysemisnatpraveniatvein
neture; where degradation s irevers-
ible, the commonlawmay natprovidean

have long latency periods. Years may
elapsebetweenthedamageandthe point
atwhichthedamagebecomesrecognized.
Long latency periods make proof of caur
saion dificut and may resut in suis

Ingeneral,thecommonlawdoesapoor
Job of proieding the ervionment. Thus
most countries now have enshrined in
ther corsiiLions povEons for env
ronmental protection.

Resource Economics, North Carolina

Theodore A Feiishans is Extension Spe-
aalstardLeatre; DepartmertofAgr-
cuttral & Resource Economics, North

Ghana’s framework for
environmental protection
Policaly, Grena hes the dsindion

ofbengthelstAficancouniysouhof

the Sahara b have atiained indepen-
dence fom Bish Codod e (0
Thel992(4 " repubic)CarstiLionpro-
\idesforauniary systemofgovemment
along the American model of separation
of powers between the executve and
bgLe,
Provison s mede for a decentralized
system of local govermmen, the comer-
stone afwhich s the District Assebly.
Distit Assembies are corporate bodies
sembliesareentrustedwihoertainfunc-

s for ey regede s Amoyg

thesearethedevelopmentmproverment,

and management of human settlements

and the environment.

tuion does ot expressly grantenvion-

menid 1ights  dizers. Some df is

provisions, however, addressthesubect

Avide 37(9) ofthe Corstiiion enjons

thesiatetoiskeappropriaiemeasuresto

proect and safeguard the natural envi

ronmert for posiery and © seek o

gperaion wih oher siates and bodes

for the pupose of proieding the wider

intemational environment for mankind.

An inundion s aso paced on ety

and safeguard the ervironment. 8
Following the Stockholm Conference

onthe Human Environment, the govem-

ment of Ghana in 1974 establiished an

Environmental Protection Council (EPC)

(under NRCD 239, amended in 1976-

SMCD 58) as an adMisary instittion on

environmental management. This was

onedthefrstervionmenialagencesin
Afica 0 address problems relaing ©
development and the envionment. In
order that a National Environmental
Poicy (NEP) could be fomulaied, the
EPCwas chargedto prepare an Environ-
menial Action Plan (EAP) for the cour+
try. The resuling proect, supporied by
the World Bank, considered polcy pro-
posals on mining, industy and hazard-
ous dhemicals; marne and coestal eco-
systems;,  human setiements; foresty
widife; land management; and water
management In addiion, Draft Recom-
mended Legislation and Supplementary
Reportswere prepared, and asetof Dis-
it Ervionmental Guideinesto assist
Environmental Committees of the 110
Distiict Assermbles
dftherrlocal envionmentwere also put
npee  ° Envionmental law enforce-
matsatedsitbd

In 1993, the Ministry of Emvironment,
Saenceand Technologywas established,
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adan independent  juddary.

2 The 1992 Const-

4 with management

and atthe end of 1994, the EPC
had only an adMsory roe
intoanEnvironmental
(EPA)byan Actof Pariament
EPAACt(ACt490)
of erforcement and conrd of the e
ronmernt Incanying aut s various du-

ties, the BEPA oolaboraies wih ather
institiionsandagencies.Notableamong
these are the Minsty of Food and Agr-
auure, the Forestry Departmert, the
National Energy Board, and some re-
seach rsiiLiions.

The Minsty of Agiodue, for i+
Slance, is responstie for the implemen-
taionofasolconsavationprogramthet
foass on resoig d iy,
paring the inter-departmental pestiode
control program, supporting the: agrk-
forestryprograms, andprovidingencour-
agement for the development of privete
and community forests with the acive
involvermentofthe Forestry Department.
The EPA also colaborates wih the fo-
lbwing indiiuions on ther various ar-
essdigpecalzaion SdRessaching
e, whch invesigies te efleds o
mechanization and agri-chemicals on
agiouurd lands; Instivie of Renew-
able Natural Resouroes, which is work-
ing anagHorestty, especely wih rif
erence 1o indigenous spedes and indig-
enous agriHorestry systems; Zoology
Depam’nent,UnNerslyothana,vmm

Patt lll of Act 490 esigbishes a Na-
tional Environment Fund for environ-
mental  educaiion of the generd pubic,
research, sudes and invesigations re-
Eingbthe fundions ofthe BPA hu-
man resource development, and other
purposes tobededdeduponbytheBoard
of the EPA, in consuiiaion wih the
MinsEer.

In addkion o the above, the Fourth
RepublicanConstituionofGhana,which
wasadopted by referendumin 1992, pro-
videsfortheesabishmentofaNationel
DevelopmentPlanningCommission. The
eosily dtebiersopbnir
the longderm sustainable development
o the county. Ao, a wike range o
environment related non-govemmental

organizations (NGOs) arerepresentedin
Ghana. Many of these are associated
with the National Union of Environmen-
tal Non-governmental Organizations
(NUENGO), which was established in

1994 with the purpose of coordinating

—was changed

—the194
—andgventheponers



the adiMies of ervironmental NGOs in
Ghana.

Al NGOs have been grouped under
one umbrella organization knonn asthe
Ghana Assodiation of Private Voluntary
Organizations in  Development
(GAPVOD). Through its committee on
Water and Sanitation, Environmentand
Disaster Relief, Health and Safety,
GAPVODorganizespublicforumstoraise
environmental consciousness at work-

Twonationalunonsafiiatedwihthe
Trade Union Congress (Ghana) play an
acive role in environmental manage-
ment  These are the General Agricuk
tural Workers' Union (GAWU) and the
Timber and Woodworkers' Union (TWU).
The GAWU hasanactive Rural Workers'
Oganizaion in sekeded vieges nthe
southem part of the country, providing
them with education on issues such as
grain storage and community reforesta-
nizesthet uralworkers abuse the env
ronmentthroughimproperfamingmeth-
dfther povetty level Thereloe, by as:
ssingthemwihtechnioues forachiev
ing improved aop yields, ther inoomes
should be enhanced, which could helpin
the longerm stuggle against ervion:
menial degradation.

In 1993, the TUC establishedaHealth
and Safety Desk in is Research and
Industrial Relations Department. The
oficer whooperaes te Heath and Saiely

anareness of heath and safety issues.

The Ghana Employers Association has
asonedismgorpaoesioweichoer

and keep its members informed of kegis-

opment(ICD)intheNetherlandsispro-
viding funding for the Emvironmenial
InformationNetworkProject Theproject
takes the National Environmental Plan
as a sating port © buld on oher
national and regonal iniaiives at EPA
inthe management of environmentalin-
formation. These niiaives indude a
hiblographic database developed by the
Agency, called the Ghana Environmen-
tal Database (GHANED). In addition,
the EPAadsasthe National Focal Pont
in Ghana for the Global Environmental
Information Exchange Network.
Futhermore, as a member of the in-
temationalcommunity, Ghana,sincethe
atiainmentafindependence, has partic-
petedinalthemaorconferencesontie
ervionment and has sgned or ratified
themajorinstrumentscondudedatthese
conierences. Having ratiied these trea:
ties Ghanastequiredivenadiappropr

aie legehtion 1o domestcaie these i
temational noms.

Sarpong ¢ hes aso dosenved et as a
people, Ghanaian “cultiural norms and
e sykes ao patray stong envon
mental preservation tendences.” Forin-
sae 't patyopesveadss
tain bodversiy thet from time imme-
morid, it has been a taboo among the
fishing communities in Ghana to go sea
fshing on Tuesdays; or o enter cariain
forests and groves on spediied week

no 7

Generdly, it can be conduded te,
inspred by inemational and
concems, Ghanaian environmental law,
the aggregate of nies and princides
amed at controling the environment
and conroing aciMiies n Ghara thet
may adversely affect neighboring states
artheniemaional communty, sefiec-
te

domestic

Challenges to EPA's effectiveness
Ihoenies veraus daes

Economic instruments such as tex in-
cenives and bonds as todks forenvion
mena  proiecion ae \tely negeced.
There are no legal provisions goverming
environmenial rights in the Ghanaian
te e niks fe ezt
foraty pinck, the prverhve piin-
Gk & Ervionmental law relies on the
employment of criminal sanctions (com-
mand and control methods). Without
modification, expanding fims in the
growing agriculiural sector may have
2] mehe ODpade iIm bd em

ronmental preservation. °

Crakergesip ablly o monior

The administaive cost o envion
menial law erforcement in Ghanais in-
disputably huge! The EPA, pursuant to
sedion 9 of the EPA Ad, 31 hes esiab-
Ished a legal advisory commitiee with
membership drawn from academia, the

Gererds  Department,theEPA,

and NGOs to advise and assist the EPA
i te Uliment o s misson doec
iesTs eah ,ndudes ‘plegp
under review, craft, acvise on and prof
fer goinons on al proposed kegeiaion
assstance of the commitee, the EPA N
August 1999 organized a workshop for
major stakeholders, includingNGOsand
the media in environmental protection
and management; and to sensitize them
about the EPA and its regulatory and
enforcement powers. In a country where
databases on most subjects are meager
andhightechnologymeansofmonitoring
areamostinonexsient, te sk o mon
mpldly and exoidly. Mot agiok
turd poluiers are smal and dispersed,
making monitoring even more expen-
Sve. Gharals BPA ke d agenoes 5

0 Wihthe

underfunded.

Few ervionmenialy trained atiomeys
Generaly,atiomeysarefew,andmost

need training in ervironmertal law. Not

many attomeys in Ghana understand

the environment vveII enough to employ

an eqdogcd paspedie. Inadequate

numbers of such legal praciiioners has

implcaions for ime et on el 5

Lesaddies

Charagersics of the fam popuiaiion
ingcommuniiesin particler aflectiaw
enforoement. These inducke level of po-
Lierknowledge ofthe exsience ofregLr
lionsandthe berefisthettheseregur

lations provide. Measures of knonmedge
b dfindvioliels induck leacy S
tusandtheeasedfancessionomation;

both factors are undoubtedly very mini

mal in Ghana. For insance, kess then
forty-wo percent of all Ghanaians have
formeleducaiion Mostlieraiedizers
aeinthenuralarcaswhereoverseventy
pecentditherestensaeiamers. Th
addionbthe hoh gy rae, com-
munication instruciure is inadequate.
Famers most avalable source of nfor
maionstherneghbors @sofamers).
Govemmentextensionpersonnelandad-
mnsraivediceswhoareasoreed
upon, are few. The extension diicero-
famer ratio ks esimaied at 1:600 fam
householdsormore. Technicalassistance
o famers s produdionarienied; thus,

the diicers knowkedge in aher aeas
may be wanting. Fewer stil are NGO
diicials whose contibution o informe:

tion supply and difusion s becoming
more imporiart in view of ther non-
polical ppropech 1D sLbedt eters.
Several of them, induding Technosenve
Inc, Gobal 2000, and Catholc Relef
Sevies,  for idance,  hawe as ter bod
aedive, ‘b enhance food seauny for
famers” Honever, ther adiMies are

not widespread or production-oriented
becausediogsicpobems —inadequate
firandal, humen, and infrastudure re-

pduinsvaydiok
ers hardly know or may not care how
much they contioue. If vioktions o
envionmental decrees resukinfines o
imprisonment, how much rural farmers
are able 10 pay s anybody's guess. Are
resourcepoor famers prepared  re-
vedl whet pradices of thers corstivie
Serious environmenial repercussions so
thet they wl be made o pay for emie

outincenives! Undoubiedly the level of
polution famers in Ghana are emiting
isrekively low, buwhenreguisiorsdo

Continuedonp. 6
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Distr itCour ©f

ims shar  ed appr eciation obligation

The Uniied Siates Distiict Court forthe posiive apprecation in the market computed that the property had apprec-
Westem Distiict of Wisoonsin recently valedithepropertysecuingtheloen ated in value $193,000 and natiied the
1ued onthe enforcestlly ofthe recap- as desaibed in the above security patners thet they oned ity peroent of
ture obigaion under a Fam Service instument(s) between the date of the this$96,000 pursLantioheSAA b.a
Agency(FSA)Shared AppreciationAgree- Agreement and either the expiration 3
mert(SAA).In Israelv. USDA NoQOC deteoftis Agreementorthe dete the The partners disagreed with the FSA
223-C, 2001 WL 273913 (W.D. Wis. Mar. baroner pays the lben inful, ceases nterpretation of the SAA on both con-
2,2001), thecoutafrmedthe Naional famg artarsers e othe sear tract and estoppel grounds. They ap-
Appeals Division (NAD) uing that held iiy;fsuchevertaocusiour@)years pealedthe FSA decisontothe NAD, the
that the SAA recapture obligation wes from the date of this Agreemernt. USDAagency thathearstheadministra-
onedattheendafihetenyeartiermafhe 2 Hly (0 pacat o ary posive tiveappeasafFSAadversedeasions.in
agreemen, despiethefctthetthebor- apprecaioninthemarketvaluedfthe the NAD hearing, the partners argued
rowershadnatsioppedfaming, sodthe property secuing the loan above as thet recapiure wes only due ey dis-
fam, or pad of the undedying delat desaribed n the secunity instuments posedafthe property, ceasedfaming,or
Ths the it pubshed decson et between the date of this Agreement pad the undetying abigation in 1l
addresses what is an ongoing contro- and elher the expiaion daie of the priorothe expiaiondithe agreement
versy between FSA borrowers and the Agreement or the date Borrower pays They agued that upon “expiation” of
agency. te ben N U omsss Mg o tas te SAA ther poentd  dbigaion oeesd
Thepaifsihthiscasewere Donald Bsiedtesuty facheat They based their argumert on the lan-
andPatsylsraclandRichardandShirdey ooours dier four years but before the guage inthe agreement that esiablishes
Quinton, owners of the farming partner- expiraion date of this Agreement the recapture amount. This language
ship, lsrael and Quinton Famms. This The amount of recapture by [Fam Satesthat, flheamountofrecapureby
partnership obiained fam loans in the Senvice Agency] Wl be based on the [Farm Senvice Agency] wil be based on
19805 fom the ‘ender of bt resat” difierence between the valle of the the diference between the vale of the
Farmers Home Administration (FmHA), ssautyatheimeddsposdaroes: seauty athetime ofdgposal oroessa
a predecessor agency of FSA In 1983, sation by Borower of flarming and tion by Borower of flaming and the
Israel and Quinton Farms participated the vale of the secuily a the ime vale o te seouiy & te e ts
inthe FMHA debt restructuring process this Agreement s enered ino. Ifthe Agreementisenteredinto. Thepartners
andobiaineda‘wiiedown” ofustover borower vidaies the tems of this aguedthattheabsence ofany reference
$100,000. As a condiion 0 the wie agreement [Farm Service Agency] wil othe expiaion ofthe ageementisan
down, the paries sgned the SAAthatis louidate after the borower has been indication thet no cbligaion would be
b.a" roieddheigtiogpped onedunessoredithetiggeingfados
The SAA contained the folowing op- o a12 ooouned prior 10 expiaion. They U=
erative language: The confict between the partnership ther argued thet therr FSA county off-
Asacondionio,andinconsderation and the FSA arose approximately ten aak ked them o beleve that the SAA
of [Farm Service Agency] wiing down years after this agreement wes signed. eqred a the end df is em, wihout
theaboveamounisandrestruciuringthe The FSA natied the partnership thet digpin gvngisebadamdfec i
loan, bomower agrees to pay [Farm Ser- becausetheywereattheendoftheterm eesgye d a6
vice Agency]anamountaccordingtoone of the SAA, and because therr property The FSA defended iis contrary inter-
of the foloning payment scheduies: had appreciaied in valle, the partners pretation of the SAA, arguing thet the
1 Sevenly fve (75) peroart of ary owed a recapture obligation. The FSA agreement provides for recaplure at the
Cont.onp. 7
Ghanal ont. fromp. 5
natknonhonomhsievels reguiaing revenueredstibuionhavebeensigni- expandtherproductiveseciorsbymeans
the palier s mecke moe diiok. Pot cant in selected developed economies. 14 thetalsoincreasethenegativeimpacton
Liershavediferentimpadsonambient In developing economies, particiarly the ervironment, law enforcement be-
palionsothedaraceEcsapoLE Ghana, where the command and control comes an importarnt issue.
esmustbe knoawn sothatthey canbe gopoach s the only opiion for regue: The laws are being formulated (from
rewarded for safe dsposal o penalized tion, monies gained from environmental bath domestic and intemational fronts)
for unsaie dgposal law enforcement (axes, fnes, gants/ hut the resources that are needed
Cout adions and procedures, atior- dis ec)aeputinaind buwhether suppart their implementation and en-
ney fees and expendiure on addional > forcement are meager. The oost s 100
nputoreduce pauion et addiothe tion of the envionment is anather mat: huge for resource-poor economies:
st of producion. Howfr can the famer ter. Ghana's envionmental awareness Ghanals EPA budget s nsignificart,
pess this ncrease on t consumers, the programs are wel established, athough tomeys are few and need further train-
majority ofwhomare alsoresourcepoa, thecoveragessyetivbesoniicant Most ing, thereguiated communityisignorant
whether as uban or rural resdents? adMies are concerntraied in the ne- dthelbwand camnatafiodiopay fnes
Overthity-vepercentafGranalspopu- tional capial whichisfarremovedfrom amecuicepaluionbyaddngiotheroost
bion 5 bebw the povetty Ing, and of where mostofhe agicure s locaied. ofproduction.Consumersdonathavethe
s eghtypacarthenudaess. Environmental protection lews are re- ahly © pay for highyioed esseridl
cent developments in amost al econo- commodities.
Conclusion mies. Theinadequadesoftortiawmeant Famersneedforeducationisthemost
The extent to which envionmental thatsometimespoluionwentunabated. importantaspect of enforcement. Anad-
reguiaion resuils in a deaner envion: By drectreguision, poluiaris are sLp- equae budget for the enforoement  agency,
mentis mixed. Measuing the resuts of posedy controled from the producers’ EPA, s being caled for. Stengthening
economic incentive approaches has been end. Whie developing economies seek o the capedy of aher suppating agen-

doneandoostsavinglevels(permits)and
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ObigationC ~ ont. fromp. 6 depeceateenddteemadte egncapeaty; huthecoutreiededts

end of the ten year e, regardess of agreement, orsooner —Aontheconey- agument aswel. The court stated thet

whether or nat any ather evert has oc- ancedithered seauy property; (B)an ‘the govemment acs n a proprgiary

aurred finepropenyhadappredaiedin the repayment of the loans; (O) F e capedly when it underiskes acivies

vaLe. k besed is posiion on e by bomowerceasesiamingoperations” Id pimaiyforthe commemalbenelisof

guageinthe agreementthat providesfor (dg7USC.82001€)4). the govemment” b a8dy
recapiureifappredationoocurs between Simiaty,thereguistionsprovidethet Rew Eniepprises, Inc. v. Premier Barnk,

thedate ofthis Agreementand dg te ‘ishered apprecation s due at the end NA, 49F3d 163 170 (5h Gr199%).

exprration date of the Agreement or te of the tem of the Shared Appredation TheooutioundthatFSA'ssodawelare

doe Boroner pays te len n U osasss Ageementorsoonesfoneciheidlon- mission as a lender dd nat suppart the

fmigatansesiediheseouty.” ingeverisooours: (1) Thesaearconvey- ‘froprieiary” categorization. :z2] at

(Emphasis added.) Id ancedfanyardteredestiessouiy 8 (dig Green v. United States , 8

The NAD hearing officer held in favor -@Reymentdtebars.-@The F.Supp.2d 983, 994 (W.D.Mich.1998)
oftheFSA hadingthatbaththe SAAand borower o suwwMing  Spouse ceases fam- (siating‘govemmentadsinasovereign
the assocaied FSA reguiations ‘Oearly ing aperations or no longer receive fam ratherthenapropigaryroeyprovid
saethathe shared appreciaionisdue inoome.. @ Thenoesareacoderaied” ing gans for the pupose of redzng
a te epaion o te ageemet’ b.a Id (ding7CFR §1951.914(0)(1990)) paiubr soH goek)

2] Wih regad © the issLe of estoppe, Thecoutnoedthetthereisanamow

On review, the Diecior of NAD af the partners daimed that the govem- caegay of cases inwhich equisbe es-
fimedihehearingalicersdedson sz ment should be estopped from colleciing toppel can e agangt the govermment
ingthet heemsafhe[SAAlaredear te recapue  cbigation becase te pat Id &dy Kernedyyv. Uniied States,
and published reguisiions, by law, are a rers hed reled o ther detiment on 965F20413417(ACr1992).Inarder
proper bess for the Hearing Officer's statements made by local agency repre- © 1 wihn s caegay, tediordl
determination... Substantal evidence sentaivestelingthemthatnorecapiure elementsofestoppelmustbeshownalong
suppoarts the Hearing Oficer's detemi- wouidbeonedattheendaitheterm Id with“afirmativemisconductonthe part
neton that the agency dd nat er n a8 dtegovenment” Id dy Kenneoy
estabishingtheamountafrecapuredue The cout noted the general rue thet 966 FXd a 417, LaBote v. Unied
under the [SAA] and requiring payment ‘equistie esoppd Wl nat e agast 233F3d1049,105(7hCr2000). Inthe
dah’ H a% thegovemment ,"dgy  FededQopln present case, the cout found thet the

The partners appealed the final NAD vMerd 32US33063 parners faled o show any afimaive
determinaion © federal cout in the SCQ1, 2L Ed10(1947).n Med | te misconduct on behalf of the govemment
pesert adon The deiit cout re- farmer relled upon emoneous informar nmiseadngthemastothetemsafthe
viewed the administrative record and fon gven o him by an agert of the recapiLie provison Id The coutnoied
afired the NAD determination. The FederalCropinsuranceCorporation. The thet fakmos, tappearsthetfhe FSA
oout reviewed the contract language, United States Supreme Court rejected aficer] misunderstood the tems of the
andalthoughitnoiedthattheagreement his daim of equiisble esioppe], saing agreement and conveyed his mistaken
“ould have been witen more artiuly;” thet “anyone entering iNo an arrange- undersandngiopeiniis; planiifs do
foundthetit corveyedihel ment with the Govemment takes the notargue et he tied D ik them o
that appreciation would be recapiured ik o haig accuaiey  asocetaned thet knewofhismistake. Thisdoesnatdem-
when the agreement expired. As such, he who purports to act for the Govern- onstrate afmeative misconductin thet,
the couthed etk coud natind the ment siays within the bounds of his aLr ‘falfimative misconduct is ‘more than
thetheDiedorsosasoninaionel Id oy’ b a8dy Med  at mere negigence” o .y LaBonte,
a6 334 2BF3da1053).

Thecoutfutherfoundthatthe FSAs The partners argued that govemment — Susan A Schneder, Assstant
postionweas “supparted stongly” by the shouid not be enied to immunity from Proessor and Director; Gradkiate
Satuieandthereguiaions. Therelevart esioppel in the present case because Program in Agricutural Law, Univer-
saie povides that ‘flecapiure shel acked na‘proprigary and nota sover- Siy of Akansas Schodl of Law
Ghanal ont. fromp. 6 te Ry himas o Tehmdgy Odn J Bv BR Ang Guan)
ces, bath govermmential and nongovermn- EonMgm t. A S43 S& 2 kg (D0 Ehiamed Eoonts
mental, shoudgoalongway tohoostie ? Srpog 1dd Oftd Uledy Pes Ntk
enforcement of envionmental reguiations 1ti skromt reagialtue irdudnf aestryand BVarh Mg, BIR 'Key Qebpss tee Gam
lnGhanasdevebpngeoononW fidmies) aa_nrtsfo@mce"tdtreaﬁdemirm 5 Fdd S mmE

Lkiek Ny K ad GS Samen 200 M- nerechgecennCreral/atavis B1I9R _ “Kga @ dt.
onmeHay . Rete HE Neadsy Ky Qeogs  tet Gems Fdy'  Savier g

2 Trelod Goemet Ad 198 (¢t 46) siO

*GA Squy Fon Sukdn b Ry 9 16 SugarcanelC  ont. fromp. 3 fonedirethedodineofprimeryjuis-
Bwomed  lde h Geud RObtoniy forthe agenoy erors. Second, he i LodHestaitinguch

‘Gl ti0egreadlI0dis £ onpbt Bed D dep  akEl instances, the Couttaoded thetthe doc-
WMr 4 pamat, theuimaeosren iedbinokete tine does notcommend dsmissalofthe

A empm.heﬁar.atbtmmmn adion Insieed, the dodtiine only aper
m“bﬁa“ adatemv\tﬂmdmu“ ‘B‘E“ e ﬂfsdegaugdmnhﬂaeajg)m aes 10 posipone judad consideraiion
e lAnr Qoaig ment comyption 1o condusary and untl an agency hes gppled is specdl

6 SapGCAZIEaer L anFiamte bgd © be aeded, een or puposss o competence. The Court therefore con-

: ; amaionodsTss, b &840 duoed tethetal couts demissal of
Gmm Ragede ey o Gug lgn . 3 .

" Dakg BQ 196 Eniomed  Lejtm i FrWlmQJ.nmedMem% WE&:!D’]WESW .
Grarsl ifs adion presented nUMeroUs issues —Chistopher R. Keley, Assistart

¢ Qrpog 16id that were beyond the smple, routine Proessor of Law, Unversily of Akarr

°¥ AR adRN Sz 195 Drent hen métiers thet could be easly undersiood sas, Of Counse|, Vann Law A,
tivesd Ehiramatd Rglaias theEfetsd Atema by tiel Lobes and juies. Whis tcar Camilla, GA
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