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Place of origin labeling requirements imply mandates that a product be identified
as to the place (i.e., country, state) where it originated. Agricultural interests
strongly support requirements that food products, at least at the retail market, be
labeled with an indication as to the product’s place of origin, particularly with
regards to meat products being imported from a foreign country.1 They feel it is vital
to “[e]nhacing market opportunities for domestic meat, meat products and all
agricultural commodities[,]” characterizing place of origin labels as “critical to the
agriculture industry.”2 Nearly every state has some interest in requiring certain
agricultural products to be labeled as to their place of origin, but such requirements
will always raise federal constitutional concerns based on the Commerce Clause.3
Oregon became concerned about its place of origin labeling laws in the late 1980s
because of an opinion from the Oregon Attorney General addressing state place of
origin requirements as to fryers.4 By 1989, Oregon amended its labeling laws with
regards to lamb meat,5 and by 1997 did the same with regards to fryers.6
State labeling laws
Most states, at one time or another, have had laws requiring place of origin
labeling as to an agricultural product. Some states have statutes that require
labeling as to a product’s place of origin only if the product is being imported from
a foreign country.7 Other states require the labeling of all products being imported
from another state or country, but place special emphasis on the health and safety
rationales for the labeling requirement.8 However, some states place no such
emphasis on health or safety concerns.9 Still other states may provide for place of
origin labeling for a product of particularly local concern (e.g., Maine crayfish,
Maryland crab, New Hampshire venison).10 The trend in these statutes is to focus
on products from a foreign jurisdiction (i.e., a different state or country), requiring
that they be labeled as to their place of origin before entering a state’s borders. In
contrast to labeling requirements, the state of Minnesota has entered into a
partnership with agricultural producers in its state to trademark a logo indicating
that a product was grown in Minnesota and then engaging in aggressive marketing
of the trademark brand.11
Oregon has taken a different approach, requiring the labeling of domestic products
as domestically grown or produced, but requiring no place of origin label on foreign
products.12 With regards to fryers,13 Oregon law provides that “[a]ll fryers and fryer
parts that are exposed or offered for sale for human consumption in this state and
that have been grown in Oregon must be conspicuously identified to the consumer
or purchaser as fryers or fryer parts that are Oregon-grown.”14 Fryers offered for sale
at the place of production (i.e., on the farm) or fryers in transit for purposes of
storage, inspection, grading, packing, or processing, are exempt from the labeling
requirement.15 The Oregon statutes, by their very terms, require only that a fryer
grown in Oregon and offered for sale in Oregon be labeled as Oregon-grown. Even
if a fryer is Oregon-grown, it may move in commerce without a label if it is moving
to another place for further preparation for market. These aspects of the Oregon
statute prove to be critical when assessing them in light of the United States
Constitution.
The Commerce Clause
The United States Constitution provides that “The Congress shall have Power…To
regulate Commerce with foreign Nations, and among the several States, and with
the Indian Tribes.”16 Although this is an affirmative grant of power to the federal
government, it is also a “self-executing limitation on state authority to enact laws
imposing substantial burdens on interstate commerce[,] even in the absence of
Congressional action.”17 This limitation, characterized as the Dormant Commerce
Clause, does not apply if a particular state regulation is expressly authorized by
Continued on page 2
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Congress.18 Such authorization must be
“expressly stated” or “made unmistakably clear.”19
In the absence of Congressional consent, the state regulation must be examined to determine if it discriminates
against interstate commerce, either on
its face or through its effects.20 If the
regulation is discriminatory, it can be
sustained only upon a finding that: “(1)
the statute has a legitimate local purpose; (2) the statue serves this interest;
and (3) nondiscriminatory alternatives,
adequate to preserve the legitimate local
purpose, are not available.”21 If the statute regulates both interstate and domestic commerce in the same manner (i.e.,
evenhandedly and without discrimination), it may be sustained upon a finding
that: (1) the statute has a legitimate local
purpose; (2) the statute serves that interest; (3) the statute’s only effects on interstate commerce are incidental; and (4)
the burden imposed upon interstate commerce is not “clearly excessive in relation
to the putative local benefits.” 22
In Pike v. Bruce Church, Inc., 23 the
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United States Supreme Court addressed
the constitutionality of an Arizona requirement that all cantaloupes grown in
Arizona be labeled as such before interstate transportation.24 Arizona was attempting to require Bruce Church to package and label its products in the state of
Arizona before interstate shipment, despite the fact that Bruce Church could
not establish a packing facility in Arizona without incurring substantial
costs.25 The purpose of Arizona’s requirement was to “promote and preserve the
reputation of Arizona growers.”26 The
court found that interest to be legitimate.27 However, the Court still invalidated the Arizona requirement, based on
the Commerce Clause, because its incidental effects on interstate commerce
were extremely burdensome in relation
to any local benefit.28 Courts have also
invalidated statutes that require place of
origin labels on imported meat because
such laws discriminate against interstate commerce, burden such, and are
solely intended to protect domestic markets.29
Oregon’s innovative avoidance of
the Commerce Clause
In contrast to a requirement that an
imported agricultural produce be labeled
as to its place of origin, Oregon law, with
regards to fryers, provides that fryers
grown and offered for sale in Oregon be
labeled as Oregon-grown.30 In assessing
the Oregon statute under the Commerce
Clause, one must first look to federal
authorization or consent for such regulation.31 The Perishable Agricultural Commodities Act of 1930 (PACA)32 makes it
unlawful, in connection with a transaction in interstate or foreign commerce,
“[f]or any commission merchant, dealer,
or broker to misrepresent by word, act,
mark, stencil, label, statement, or deed,
the…State, country, or region of origin of
any perishable agricultural commodity
received, shipped, sold, or offered to be
sold in interstate or foreign commerce.”33
However, PACA does not prohibit, nor
allow, particular state regulation regarding place of origin labeling.
Because no Congressional consent for
Oregon’s statute is present, it must be
determined if the statute discriminates
against interstate commerce.34 The statute does not reach interstate commerce
as it only applies to a product that will be
both produced and sold in Oregon. The
produce will not move in interstate commerce. Rather than discriminating
against foreign producers, the Oregon
statute discriminates in favor of foreign
producers by placing additional burdens
on domestic producers. Unlike the Arizona regulation in Pike, Oregon’s law
provides an exception where the product
will move in interstate commerce for

purposes of market preparation. Additionally, the propriety of Oregon’s statute derives some support from a Florida
scheme requiring grapefruit that was
grown, processed, and packaged in the
state to bear a label indicating it was
Florida grapefruit.35 That scheme was
found to be valid because it did not burden interstate commerce, did not erect a
barrier against interstate commerce, and
had no effect on the importation of similar products into the state.36
If the Oregon statute is considered to
be regulating domestic and interstate
commerce in an evenhanded manner,
although it appears to favor interstate
commerce, then it is appropriate to examine the statute’s purpose, ability to
achieve that purpose, incidental effects
on interstate commerce, and the burden
on such commerce in relation to its local
benefits.37 The purposes of the Oregon
statute are to promote the Oregon fryer
industry and to protect the consumer
from health and safety concerns related
to transported products.38 The statute
serves these purposes by requiring the
Oregon-grown label. The label allows
consumers to differentiate Oregon fryers
from non-Oregon fryers. This permits a
consumer to favor that product found to
be superior. Additionally, the promotion
of a state’s industry is clearly a legitimate state interest.39 The label also serves
to protect consumers from any health
concerns related to products that are
transported in a refrigerated state, as a
consumer with such a concern will be
able to distinguish those products receiving such treatment from those produced
and processed locally.
The Oregon statute arguably has no
effects, either direct or incidental, upon
interstate commerce. The Oregon statutes does not require any place of origin
labeling on foreign products, but Oregon
law does prohibit false advertising or
misuse of the Oregon-grown label.40 Such
misleading advertising is already prohibited by PACA, so Oregon law is merely
a reiteration.41 Congress has already acquiesced in such a restriction and Oregon
law inflicts no additional burdens upon
interstate commerce. This allows the
Oregon statute to avoid the balancing
test promulgated in Pike 42 as there is no
burden to weigh against the local benefits.
Conclusion
Because of the increasing desire by
consumers to differentiate local products
from foreign products, and because of the
desire by state legislatures to promote
their domestic agricultural industry, every state has an interest in requiring
place of origin labels on agricultural products. However, the Dormant Commerce
clause places obstacles to such efforts,
Cont. on p.7

2 AGRICULTURAL LAW UPDATE

APRIL 2002

gr
icultural
law
bibliogr
aphy
fi
rst
quarter
Ag
ricultur
al la
w bibliog
raph
y: f
ir
st quar
ter 2002
Administrative law
S. Carpenter & K. Krub, Federal Disaster Assistance For
Farmers (2000 ed. & 2001 Supp., Matthew Bender &
Co.).
Fancher, FCIC’s Standard Reinsurance Agreement, 19
Agric. L. Update 4-7 (Feb. 2002).
Kelley, Attorney Fee Awards Under the Equal Access to
Justice Act, 19 Agric. L. Update 4-6 (December 2001).
Agribusiness corporations
Nachtigal, A Modern David and Goliath Farmer v.
Monsanto: Advising a Grower on the Monsanto
Technology Agreement 2001, 6 Great Plains Nat. Res. J.
50-76 (2001).
Animals — animal rights
Casenote. If There Are Rules to Follow, Why Didn’t the
Department of Agriculture Follow Them? (Humane
Society of the United States v. Glickman, 217 F.3d 882,
D.C. Cir. 2000), 9 Mo. Envtl. L. & Pol’y Rev. 22-29
(2001).
Comment, What about Wilbur? Proposing a Federal
Statute to Provide Minimum Humane Living Conditions
for Farm Animals Raised for Food Production, 27 U.
Dayton L. Rev. 133-187 (2001).
Comment, Overcoming the Inadequacies of Animal
CrueltyStatutesandtheProperty-basedViewofAnimals,
38 Idaho L. Rev. 177-212 (2001).
Comment. Congress’ Failure to Enact Animal Welfare
LegislationfortheRearingofFarmAnimals:WhatisTruly
at Stake? 9 U. Miami Bus. L. Rev. 193-216 (2001).
Biotechnology
Casenote, Glyphosate-resistant Soybeans: An
Introduction, 6 Great Plains Nat. Res. J. 36-49 (2001).
DeGregori, NGOs, Transgenic Food, Globalization, and
Conservation, 13 Colo. J. Int’l Envtl. L. & Pol’y. 115-128
(2002).
Kershen,D.(2000).TheConceptofNatural:Implications
for Biotechnology Regulation. AgBioForum 3(1) 69-74.
http://www.agbioforum.missouri.edu
Student article, Genetically Modified Organisms & the
Cartagena Protocol, 12 Fordham Envtl. L. J. 377-415
(2001).
Teel, Rapporteur’s Summary of the Deliberative Forum:
Have NGOs Distorted or Illuminated the Benefits and
Hazards of Genetically Modified Organisms? 13 Colo. J.
Int’l.Envtl.L.&Pol’y137-166(2002).
Wallstrom, The European Commission’s Position on
GMOs: Will Consumers be Convinced?, 25 Fletcher F.
World Aff. 75 (2001) .
Cooperatives
General
Dean&Stern,Cooperativesinthe21st Century,18Agric.
L. Update 4-7 (Nov. 2001).
Dean & Frederick, Business Cooperatives:
Characteristics, Opportunities and Legal Foundations,
22 Colo. Law. 953 (1993).
Corporate farming (restrictions on corporate farming/
family farm preservation)
Note, “[W]e’reDoingThistoOurselves”: SouthDakota’s
Anticorporate Farming Amendment, 27 J. Corp. L.
149-172 (2001).
Energy issues
Thin Elk, The Answer is Blowing in the Wind: Why North
Dakota Should Do More to Promote Wind Energy
Development,6GreatPlainsNat.Res.J.110-120(2001).

Environmental issues
Adelman & Barton, Environmental Regulation For
Agriculture: Towards a Framework to Promote
SustainableIntensiveAgriculture, 21Stan.Envtl..J.3-43
(2002).
Note, Brewing Up a Storm: the Potentially Cataclysmic
EffectsofIndustriallyGrownCoffee,13Colo.J.Int’lEnvtl.
L. & Pol’y 211-239 (2002).
Comment, Pronsolino v. Marcus, the New TMDL
Regulation,andNonpointSourcePollution:WilltheClean
WaterAct’sMurkyTMDLProvisionEverCleartheWaters?
31 Envtl. L. 981-1010 (2001).
Comment, Oklahoma’s Concentrated Animal Feeding
Operations Act: Balancing the Interests of Landowners
With the Exponential Growth of the Hog Industry, 35
Tulsa L. J. 627 (2000).
Student article, State Has Power to Regulate Factory
Farm Odor, 41 Mo. Envtl. L. & Pol’y Rev. 41 (2001).
Equine law
Comment, Saying “Neigh” to North Carolina’s Equine
ActivityLiabilityAct,24N.C.Cent.L.J.156-179(2001).
Farm labor
Aliens
Comment, A Lesson From My Grandfather, the Bracero,
22 Chicano-Latino L. Rev. 55-73 (2001).
Note, Registry Systems for Foreign and Domestic
FarmworkersintheUnitedStates:Theoryvs.Reality, 15
Georgetown Immigr. L. J. 663-702 (2001).
Collective bargaining
Barsamian & Hanna, ALRB or NLRB: Where Do We
Draw the Line?, 11 San Joaquin Agric. L. Rev. 1 -17
(2001).
General & social welfare
Note, The H-2A Program: How the Weight of Agricultural
Employer Subsidies is Breaking the Backs of Domestic
Immigrant Farm Workers, 35 Ind. L. Rev. 269-301
(2001).
Note, The Tension Between the Need and Exploitation of
Migrant Workers: Using MSAWPA’s Legislative Intent to
Find a Balanced Remedy, 7 Mich. J. Race & L. 195-246
(2001).
Note, Cultivating Farmworker Injustice: the Resurgence
of Sharecropping, 62 Ohio St. L. J. 1665-1694 (2001).
Farm policy and legislative analysis
Domestic
Olson, Federal Farm Programs - Past, Present and
Future-- Will We Learn From Our Mistakes? 6 Great
Plains Nat. Res. J. 1-29 (2001).
Farmer-processor bargaining — production
contracts
Farmers Legal Action Group, Assessing the Impact of
Integrator Practice on Contract Poultry Growers (Dec.
2001) – 224 pages + 2 appendices 58 pages.
Levins, Collective Bargaining by Farmers: Time for A
Fresh Look? Choices 15-18 (4 th Q. 2001-2002).
Sparks Co. Inc., Potential Impacts Of The Proposed Ban
On Packer Ownership and Feeding Of Livestock: A
Special Report (March 2002) available at < http://
www.nppc.org >.
Finance and credit
S. Carpenter & K. Krub, Federal Disaster Assistance For
Farmers (2000 ed. & 2001 Supp., Matthew Bender &
Co.).

Food and drug law
Comment, Voluntary Labeling of Bioengineered Food:
Cognitive Dissonance in the Law, Science, and Public
Policy, 38 Cal. W. L. Rev. 223-254 (2001).
Comment,SolvingCalifornia’sMilkCrisis,11SanJoaquin
L. Rev. 87-105 (2001).
Comment, Caveat Emptor, Buyer Beware: Deregulation
of Dietary Supplements upon Enactment of the Dietary
Supplement Health and Education Act of 1994, 11 San
Joaquin L. Rev. 107-133 (2001).
Hunting, recreation & wildlife
Kelley, Implications of a Montana Voter Initiative That
Reduces Chronic Wasting Disease Risk, Bans Canned
Shooting,andProtectsaPublicTrust,6GreatPlainsNat.
Res. J. 89-109 (2001).
International trade
Note, Global Foods, Local Tastes and Biotechnology:
The New Legal Architecture of International Agriculture
Trade, Colum. J. Eur. L. 423-472 (2001).
Gifford,RelativeRolesofStates/ProvincesinRegulating
Agriculture and the Resulting Impact on Cross-border
Trade: A Canadian Perspective, 27 Canada-U.S. L .J.
123-128 (2001).
Note, Sustainable Production Agriculture in the Face of
Foreign Commodity Dumping: Achieving Effective
Antidumping and Countervailing Duty Determinations,
77 N.D. L. Rev. 453-489 (2001).
Land use regulation
Land use planning and farmland
preservation techniques
Comment, California’s Farmland Security Zone: A New
Incentive for the Preservation of Existing Farmland, 11
San Joaquin L. Rev. 135-154 (2001).
Livestock and packers & stockyards
Sparks Co. Inc., Potential Impacts Of the Proposed Ban
On Packer Ownership and Feeding of Livestock: a
Special Report (March 2002) available at < http://
www.nppc.org >.
Student article, State Has Power to Regulate Factory
Farm Odor, 41 Mo. Envtl. L. & Pol’y Rev. 41 (2001).
Marketing boards, marketing orders & marketing
quotas
Comment, Preservation of the Commercial Speech
Doctrine:ApplyingtheCentralHudsonTesttoCompelled
Monetary Assessments for Generic Agricultural
Advertising, 25 Hamline L. Rev. 79-115 (2001).
Patents, trademarks & trade secrets
Comment, On Vino Veritas? Clarifying the Use of
Geographic References on American Wine Labels, 89
Cal. L. Rev. 1881-1925 (2001).
Comment, Mother Nature and the Courts: Are Sexually
Reproducing Plants and Their Progeny Patentable Under
the Utility Patent Act of 1952? 32 Cumberland L. Rev.
187-231 (2002).
Comment, Current Patent Protection Granted for
Genetically Modified Organisms Under the European
Patent Convention and the Scandal of EP 0695351, 18
Santa Clara Comp. & High Tech. L. J. 95- 120 (2001).
Hazlett, Supreme Court Holds Utility Patents May Be
Issued for Plants, 19 Agric. L. Update 4-6 (Jan. 2002).
Note, Patent Eligibility of Biotechnological Inventions in
the United States, Europe, and Japan: How Much Patent
Policy is Public Policy? 34 Geo. Wash. Int’l L. Rev.
223-246 (2002).
Continued on p. 7

APRIL 2002 AGRICULTURAL LAW UPDATE 3

ry
pro
Job
Creation
Summar
y of selected pr
ovisions of the J
ob Cr
eation and
ork
W or
ker Assistance Act of 200
By Philip E. Harris
President Bush signed the Job Creation
and Worker Assistance Act of 2002 (Pub.
Law 107-147) on 9 March 2002. The 2002
Act includes several provisions designed
to stimulate business investment, including some that specifically target investments in a portion of lower Manhattan
(the New York Liberty Zone) that was
affected by the 11 September 2001 terrorist attack. Many of the provisions are
effective for investments after 10 September 2001. The provisions most likely to
affect farming businesses are discussed
below.
Additional 30% first-year
depreciation
The Act allows an additional 30% firstyear depreciation deduction for both regular tax and alternative minimum tax purposes for the taxable year in which qualified property is placed in service. The
basis of the property and the depreciation
allowances in the year of purchase and
later years are appropriately adjusted to
reflect the additional first-year depreciation deduction. A taxpayer is allowed to
elect out of the additional first-year depreciation for any class of property for any
taxable year.

Qualified property
To qualify for the additional first-year
depreciation deduction property must meet
all of the following requirements:
1. The property must be property to
which the general rules of MACRS apply
that has an applicable recovery period of
20 years or less. Property that is water
utility property (as defined in I.R.C.
§168(e)(5)), computer software other than
computer software covered by I.R.C. §197,
or qualified leasehold improvement property also meets this first requirement.
Example 1. In 2002, Clarence built and
placed in service a house for his farm
workers to live in and a machine shed. The
house does not qualify for the 30% additional first-year depreciation because it
has a recovery period of more than 20
years. The machine shed does qualify because its recovery period is 20 years.
2. The original use of the property must
commence with the taxpayer on or after 11
September 2001.

Philip E. Harris is Professor, Department of Agricultural and Applied Economics, University of Wisconsin-Madison and University of Wisconsin-Extension.
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Example 2. In 2002, Betty purchased
some cattle from her neighbor who was
liquidating his dairy herd. Her purchases
included some yearling heifers that were
ready to be bred and some 2-year old cows
that were producing milk. The heifers
qualify for the 30% additional first-year
depreciation because they had not been
placed in service before Betty bought them.
The cows do not qualify for the additional
30% first-year depreciation because they
had been used in a diary herd before Betty
bought them.
Example 3. In 2002, Steve bought some
heifers from Sheila. Sheila is in the business of raising dairy cattle for sale to dairy
producers. She was holding the heifers for
sale in the ordinary course of business and
had bred the heifers before selling them to
enhance their value as dairy animals.
Steve is likely to be allowed to claim the
30% additional first-year depreciation on
the heifers since Sheila did not hold the
heifers for production of income in a trade
or business.
If Sheila had held the animals for use in
her own dairy herd, breeding them would
be treated as placing them in service.
Consequently, Steve would not be allowed
to claim the 30% additional first-year depreciation on the heifers since he does not
meet the “original use” requirement.
Practitioner Note. The Joint Tax Committee explanation of the 2002 Act states
that additional capital expenditures incurred to recondition or rebuild acquired
property (or owned property) will satisfy
the “original use” requirement. However,
the cost of reconditioned or rebuilt property acquired by the taxpayer would not
satisfy the “original use” requirement.
1. The taxpayer must purchase the property after 10 September 2001 and before
11 September 2004. (Property that was
subject to a binding contract before 11
September 2002 is not eligible.)
Example 4. Anne purchased a tractor
on 5 September 2001 and a disc on 15
September 2001. She had signed a contract to purchase the disc on 3 September
2001. Anne cannot claim the 30% additional first-year depreciation on the tractor because it was purchased before 11
September 2001. She cannot claim the
30% additional first-year depreciation on
the disc because it was subject to a binding
contract before 1 September 2001.
2. The property must be placed in service before 1 January 2005.
Example 5. Peter purchased a two-
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month old bull on 5 September 2004 for
use in his breeding herd. Since the bull is
not ready to be placed in service before 1
January 2005, Peter cannot claim the 30%
additional first-year depreciation on the
bull even though it was purchased before
11 September 2004.
Property does not qualify for the 30%
additional first year depreciation if it is:
3. Listed property used 50% or less in a
trade or business, or
Example 6. Judy purchased a pick-up
truck in 2002 to be used 40% in her farming business and 60% for personal use.
She cannot claim the 30% additional firstyear depreciation on the pick up.
4. Property for which the taxpayer is
required to use the alternative depreciation system (ADS).
Example 7. Roger has elected to deduct
preproduction expenses that would otherwise have to be capitalized under I.R.C.
§263A(d)(3). As a result of that election,
I.R.C. §263A(e)(2) requires him to use
ADS depreciation on all assets used in his
farming business. Consequently, he is not
allowed to claim the 30% additional firstyear depreciation on any of the assets he
uses in his farming business.

Ordering rules
The 30% additional first year depreciation is claimed after the I.R.C. §179 deductions and before regular depreciation.
Example 8. Jane paid $74,000 for a
tractor on 15 March 2002. She elects to
deduct $74,000 of the cost under I.R.C.
§179 and does not elect out of the 30%
additional first year depreciation. Her
deductions for 2002 with regard to the
tractor are as follows:
Cost
$74,000
24,000
I.R.C. §179 deduction
Remaining basis
$50,000
Additional first year rate x 30%
Additional first year depreciation
$15,000
Remaining basis
$35,000
First year MACRS rate x 10.71%
First year MACRS depreciation
$ 3,749
Therefore her total deductions are
$24,000 + $15,000 + $3,749 = $42,749.

Election out
Taxpayers are treated as claiming the
30% additional first year depreciation
unless they elect out of the provision. The
election out is made on a class-by-class
basis. The Form 4562 instructions (re-

vised March 2002) tell taxpayers to attach
a statement to the tax return that indicates the classes of property for which the
taxpayer is electing not to claim the 30%
additional first year depreciation. The
election must be made by the due date
(including extensions) of the tax return for
the year in which the qualified property
was placed in service. If the tax return was
timely filed without the election, the taxpayer has six months after the due date of
the return to file an amended return and
make the election.
Example 9. Jane from the previous
example could elect out of the 30% additional first year depreciation by attaching
a statement to her 2002 income tax return
saying that she is making the election out
for all property in the 7-year class. The
effect of the election is to reduce the total
depreciation deduction for 2002 but to
increase depreciation deductions for subsequent years since the adjusted basis of
the tractor for computing depreciation for
those years is $50,000 rather than $35,000.
If Jane did not attach that election to
her timely filed return, she could file an
amended return within six months of the
due date of the original return (excluding
extensions) to make the election out.
Observation. If Jane neither claims
the 30% additional first year depreciation
nor elects out of the 30% additional first
year depreciation she must still reduce
her basis by the 30% additional first year
depreciation. That reduction will affect
calculations such as her depreciation for
subsequent years and her gain or loss on a
subsequent sale of the tractor.
1. Special rules for returns filed before 1
June 2002
Rev. Proc. 2002-33, 2002-20 IRB 1 (29
April 2002) provides special rules for tax
returns filed before 1 June 2002 for the
2000 and 2001 tax years. Taxpayers who
did not claim the 30% additional first year
depreciation on those returns and did not
make the election out of claiming the 30%
additional first year depreciation have the
following options.
a. Claiming the 30% additional first
year depreciation
One option is to claim the 30% additional first year depreciation by filing an
amended return for the year the qualified
property was placed in service. This
amended return must be filed by the due
date (excluding extensions) of the tax return for the next succeeding tax year.
Alternatively, the 30% additional first year
depreciation can be claimed by filing a
Form 3115, Application for Change in
Accounting Method, with the tax return
for the next succeeding tax year.

Example 10. On 1 October 2001, Robert purchased a $10,000 front end loader
to use in his farm business. He filed his
2001 tax return on 27 February 2002. On
that return, he claimed the $24,000 I.R.C.
§179 deduction on other equipment and he
claimed $10,000 x 10.71% = $1,071 of
depreciation on the loader. Robert can
claim the 30% x $10,000 = $3,000 of additional first year depreciation for the loader
by filing an amended return for 2001 on or
before 15 April 2003, the due date of his
2002 return. At the top of the amended
return he must include the statement
“Filed Pursuant to Rev. Proc. 2002-33.”
The amended return, will show the $3,000
additional first year depreciation as well
as the $321 ($3,000 x 10.71%) reduction in
regular depreciation resulting from the
basis decrease caused by the additional
first year depreciation.
Alternatively, Robert could file Form
3115 with his 2002 tax return.
Practitioner Note. By requiring the
amended return for 2000 or 2001 to be
filed by the due date of the tax return for
the next tax year, the IRS is apparently
treating the late claiming of the 30% additional first year depreciation as a change
in method of accounting. Consequently, to
make a late claim of the 30% additional
first year depreciation for 2002 or later
years, taxpayers would have to file Form
3115. Alternatively, taxpayers could argue that the late claim of the 30% additional first year depreciation is a mathematical or posting error under Treas.
Reg. §1.446-1(e)(2)ii)(b). That error can be
corrected by filing an amended return
within three years of the due date of the
return for the year the asset was placed in
service or within in two years of the date
the tax was paid for that year, whichever
is later.
b. Forgo the 30% additional first year
depreciation
Another option is to forgo the 30% additional first year depreciation. A taxpayer
who filed a tax return for 2000 or 2001
before 1 June 2002 and did not claim the
30% additional first year depreciation is
deemed to have elected out of claiming it if
he or she claimed regular depreciation on
that return.
Example 11. If Robert from the previous example wants to forgo the 30% additional first year depreciation on the loader,
he needs to do nothing. By claiming regular depreciation for the loader on his 2001
tax return he is deemed to have elected out
of claming the 30% additional first year
depreciation. Therefore, his basis in the
loader will be decreased only by the regular depreciation.
2. Class-by-class election

The classes of property for purposes of
the election out of the 30% additional first
year depreciation include:
· 3-year property
· 5-year property
· 7-year property
· 10-yar property
· 15-year property
· 20-year property
· computer software depreciated under
I.R.C. §167(f)(1)
Example 12. In 2002, Sarah bought a
tractor and a disc and also built a new barn
for use in her farming business. If Sarah
elects out of the 30% additional first year
depreciation for the tractor, that election
applies also to the disc but not to the barn.
3. Revoking an election out
A taxpayer can revoke an election out of
the 30% additional first year depreciation
only with the prior written consent of the
Commissioner. Rev. Proc. 2002-1, 2002-1
I.R.B. 1 sets out the procedure for requesting the Commissioner’s permission.
4. Changing an I.R.C. §179 deduction
Neither the Joint Committee Explanation of the 2002 Act nor Rev. Proc. 2002-33
address the issue of changing an I.R.C.
§179 deduction in the situation where a
taxpayer would now be better off with a
different I.R.C. §179 deduction as a result
of the new 30% additional first year depreciation.
Example 13. On 15 March 2001, Sam
paid $30,000 for a grain drill to use in his
farming business. On 15 September, he
paid $24,000 for a chisel plow. He filed his
2001 income tax return on 28 February
2002 and claimed the following deductions:
Chisel plow:
I.R.C. §179 deduction
Grain drill:
$30,000 x 10.71% =
$3,213 depreciation
Total for both items

$24,000
$24,000

3,213
$27,213

As a result of the 2002 Act, Sam would
like to change his I.R.C. §179 election from
his chisel plow to his grain drill so that he
can take advantage of the 30% additional
first year depreciation on the plow. If he
can change the election, his deductions for
these two items on his 2002 tax return
would be as follows:
Chisel plow:
sum of $24,000 x 30%
additional first year depreciation
$ 7,200
($24,000 - $7,200) x 10.71% MACRS
1,799
depreciation
Total for chisel plow $ 8,999
Cont. on p.7
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Grain drill:
sum of $24,000 I.R.C. §179 deduction
$24,000
643
($30,000 -$24,000) x 10.71% MACRS depreciation
24,643
Total for grain drill
Total for both items
$33,642
Treas. Reg. §1.179-5(b) states that the I.R.C. §179 election can
be revoked only with the consent of the Commissioner. That
consent will be granted only in extraordinary circumstances.
Sam could argue that the 2002 Act changes in the depreciation
are circumstances that warrant a revocation of the I.R.C. §179
election so that he can use it more productively on property
placed in service before 11 September 2001.
Depreciation of passenger automobiles
The Act increases the first year limitation on the amount of
depreciation deductions allowed with respect to certain passenger automobiles under I.R.C. §280F by $4,600. The $4,600
increase is not indexed for inflation.
Example 14. In May 2002, Nancy paid $25,000 for a pick up
that she uses 80% in her farming business. If she does not elect
to claim the I.R.C. §179 expense deduction on the pick up, her
2002 depreciation is calculated as follows:
Lesser of:
1. The sum of:
a. The 30% additional first year depreciation on 80% of
the basis
80% x $25,000 x 30%
$6,000
b. MACRS depreciation on remaining $19,000
2,850
$19,000 x 15% =
Total
$8,850
2. 80% of passenger automobile limit
Prior law first year limit
$3,060
4,600
2002 Act increase
Total
$7,660
x
80%
Business use
Passenger automobile limit
$6,128
Therefore, Nancy can claim $6,128 of depreciation on her pick
up in 2002.

Qualifying passenger automobiles
To qualify for the increased first year passenger automobile
limit on depreciation, the vehicle must meet the same qualified
property requirements as discussed above for the 30% additional first year depreciation limit. An election out of the 30%
additional first year depreciation disqualifies the passenger
automobile for the increase in the first year limit.
Example 15. If Nancy from the previous example elects out
of the 30% additional first year depreciation, her 2002 depreciation for the pick up is calculated as follows:
Lesser of:
1. MACRS depreciation on 80% of $25,000
80% x $25,000 x 15%
$3,000
2. 80% of passenger automobile limit
without the increase
Prior law first year limit
$3,060
x
80%
Business use
Passenger automobile limit
$2,448
Therefore, Nancy can claim $2,448 of depreciation on her pick
up in 2002.
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Example 16. If Nancy from Example 14 above used the pick
up only 40% in her farming business, she is not eligible for the
30% additional first year depreciation or the increase in the first
year passenger automobile limit. Her 2002 depreciation is
calculated as follows:
Lesser of:
1. MACRS depreciation on 40% of $25,000
80% x $25,000 x 15%
$1,500
2. 40% of passenger automobile limit without the increase
Prior law first year limit
$3,060
x
40%
Business use
Passenger automobile limit
$1,224
Therefore, Nancy can claim $1,224 of depreciation on her pick
up in 2002.
Net operating losses
Temporary five-year carryback
The 2002 Act temporarily extends the general NOL carryback
period to five years (from two years) for NOLs arising in taxable
years ending in 2001 and 2002. This change does not affect farm
NOLs since they already qualified for a five-year carry back under
I.R.C. §172(b)(1)(G).

Increase in NOL deduction for alternative minimum tax
The 2002 Act also allows an NOL deduction attributable to
NOL carrybacks arising in taxable years ending in 2001 and 2002,
as well as NOL carryforwards to these taxable years, to offset 100
percent of a taxpayer’s alternative minimum taxable income
(AMTI).
Discharged debt of S corporations
The 2002 Act clarifies the effect of discharged debt that is
excluded from an S corporation’s income under I.R.C. §108. In
Gitlitz v. Commissioner, 531 U.S. 206 (2001) the United States
Supreme Court ruled that income from the discharge of indebtedness of an S corporation that is excluded from income is treated
as an item of income which increases the basis of a shareholder’s
stock in the S corporation and allows the suspended corporate loss
to pass thru to a shareholder. The 2002 Act provides that income
from the discharge of indebtedness of an S corporation that is
excluded from the S corporation’s income is not taken into account
as an item of income by any shareholder and thus does not
increase the basis of any shareholder’s stock in the corporation.
The provision generally applies to discharges of indebtedness
after 11 October 2001.The provision does not apply to any
discharge of indebtedness before 1 March 2002, pursuant to a
plan of reorganization filed with a bankruptcy court on or before
11 October 2001.
Example 17. Barney and Suzie each own 50% of the shares of
Pine Ridge Farm, Inc., and S corporation. Pine Ridge Farms has
had tax losses for a few years. Barney and Suzie each have $75,000
of suspended losses that they could not deduct because they had
no basis in their shares in Pine Ridge Farms. In 2002, Valley Bank
discharged $100,000 of Pine Ridge Farm’s debt. Since Pine Ridge
Farms was insolvent before and after the discharge, all of the
discharge of indebtedness was excluded form income under I.R.C.
§108(a)(1)(B).
Under the Gitlitz decision, Barney and Suzie could each increase their basis in their shares by $50,000, which would allow
each of them to deduct $50,000 of their suspended losses. The
2002 Act amends I.R.C. §108 so that Barney and Suzie cannot
increase their bases in their shares of stock. Consequently, they
cannot deduct any of the suspended losses.
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particularly when the labeling laws are
focused on foreign producers. The Oregon approach, as described above, avoids
any Commerce Clause concerns by imposing its labeling laws upon local producers only and acting in tandem with
federal law to restrict false advertising
as to a product’s place of origin by foreign
producers. Such a scheme does not burden interstate commerce, acting instead
to place additional burdens on domestic
commerce. By skirting the Commerce
clause in such a manner, the state may
still fulfill the desires of consumers and
promote the state’s agricultural economy.
- David P. Claiborne,, J.D. anticipated 2002, Willamette University
College of Law
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