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FICA changes affect agriculture 
The Omnibus Budget Reconciliation Act of 1987 (Pub. L No. 100-203 (198711 makes 
several changes in Social Security taxes that are of immediate importance to fann­
ers. As of January 1, 1988, individuals ages 18 to 21 who are employed by a parent 
in	 the parent's unincorporated trade or business are subject to Social Security 
(FICA) taxes. Starting January 1, 1988, wages earned by an individual who works 
for a spouse in the spouse's unincorporated trade or business are subject to FICA. 
The rate of tax will be 7.51 percent on the employer and 7.51 percent on the 
employee - a combined rate of 15.02 percent on a maximum amount of $45,000 of 
cash wages in 1988. More simply, the Social Security tax break for farm proprietors 
and fann partners who employ their children ages 1R to 21 or their spouses has 
ended. Fann corporations already had been required to pay Social Security taxes 
on their employees. Wages paid to children or to a spouse for semces not in the 
employer's trade or bu.siness and to certain domestics in the employer's private 
home remain exempt from Social Security taxes. 

If an employer pays more than $2,500 to all employees for agricultural labor 
during 1988, wages for all fann labor perfonned in 1988 are subject to FICA tax. 
If the $2,500 annual payroll test is not met, a worker's wages will be subject to 
FICA if the worker receives $150 or more in cash wages during the year. The 
previous 20-days-Iabor-per-year test for FICA coverage has been eliminated. These 
rules are designed to apply in subsequent years as well. 

Self-employed farmers should be advised that the maximum amount of net earn­
ings subject to self-employment tax for 1988 is $4,ii,000 and that the net self-em­
ployment tax rate is 13.02 percent. 

After 19R7, the cost of employer-provided group-tenn life insurance is treated as 
wages for FICA tax purposes to the extent the cost is included in gToss income for 
income tax purposes when the coverage provided is in excess of $50,000. 

The Internal Revenue Service has sent Notice 831 to employers about the 
changes.	 - Maruin Martin 

No more "sweat equity" 
in farm bankruptcies 
On March 7. 1988, the United States Supreme Court decided NOTU'est Bank Worth­
ington, N.A. u. Ahlers, 56 U.S.L.W. 4225, and rejected any expan.sion of the '"new 
contribution of capital" exception to the absolute priority rule. The Eighth Circuit 
Court of Appeals had permitted family farmers to retain ownership of their farms 
by agreeing to contribute future labor and management services to the reorganized 
fanning operation as a part of a Chapter 11 plan of reorganization. However, in 
the unanimous opinion written by Justice White, the Court clearly held that there 
was no such "sweat equity" exception that would allow owners to preserve their 
interest in a reorganized business in a cramdown under section 1129(bl of the 
Bankruptcy Code. And, in a footnote, the court raised a question as to the con­
tinued viability of the entire new contribution of capital exception to the absolute 
priority rule. 

Mr. and Mrs. Ahlers own a family farm in Minnesota that, along with equipment 
and other personal property, secured a $1,000,000 loan to NOTW"est Bank. The bank 
began a state court proceeding to obtain possession of its personal property collat­
eral. The Ahlers filed a Chapter 11 petition in response. A contested motion for 
relief from the automatic stay under section 362 of the Bankruptcy Code was 
eventually considered by the Eighth Circuit, which remanded the case to the dis­
trict court to determine the probability of success of a plan of reorganization. 

The district court found the reorganization of the Ahlers' fann to be "utterly 
unfeasible." However, the court of appeals again reversed, finding that a reorgani­
zation plan was feasible and outlining a plan for the debtors. 794 F.2d 388 (8th 
Cir. 1986), In reaching this conclusion, the court of appeals found that the debtors' 
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promises aflabar, experience, and exper­
tise as farmers was a sufficient contribu­
tion of new value so as to fall within the 
exception to the absolute priority rule 
set forth in Case P. Los Angeles Lumber 
Products Co., 308 U.S. 106 119391. As a 
result, the debtors would be allowed to 
retain their farm under a plan confirmed 
under the cramdown provisions of sec.­
han 1129(bl, in which creditors' claims 
were not paid in full. 

The Supreme Court found that what 
the Ahlers had to offer did not fit within 
the requirements of L.A. Lumber. Ac­
cording to the court. Mr. and Mrs. Ahlers 
offered only "'a promise of future services 
[that] is intangible, inalienable. and in 
all likelihood. unenforceable." 56 
U.S.L.W. at 4227. It was not an asset 
that could be reflected in a balance sheet 
or that could, after confirmation, be ex· 
changed for value in the market place. 
The court also rejected the debtors' sug· 
gestion that there was any exception to 
the absolute priority rule broader than 
that set forth in L.A. Lumber. 

In what may ultimately become the 
Ahlers decision's most important aspect, 
the court casts doubt on the continued 
viability of the L.A. Lumber exception to 

the absolute priority doctrine. According 
to the Court, the codification of the abso· 
lute priority rule in section 1129(b) in 
1978, may have resulted in a Congres· 
sional repeal of the L.A. Lumber doc­
trine. 56 U.S.L.W. at 4226. n.3. This 
dicta gives deference to, but does not ex­
pressly adopt, the position of the Sol­
icitor General's brief arguing that the 
L.A. Lumber exception no longer exists. 

The Court went on to reject the debt· 
ors' broad equitable arguments concern­
ing the treatment of unsecured creditor!'; 
who would lose all value to the secured 
creditors in a cramdown. The dehtors ar· 
gued that such creditors would be better 
served by the Eighth Circuit decision 
than by rigid application of the ahsolute 

priority rule. In addressing this issue, 
the Court pointed out that the voting of 
creditors on a plan, and not the hank· 
ruptcy court's view of what is best for 
such creditors determines the accepta· 
bility of the plan. The Court also rejected 
the argument that retained equity in an 
insolvent farming operation has, for 
cramdown purposes, no value, since con­
trol and future profits are obviously of 
value to such debtors. 

Finally, the Court noted that the ap­
propriate response to the plight of finan­
cially distressed farmers was the Con· 
gressional relief provided by Chapter 12 
and not an unjustified exception to the 
cramdown requirements of Chapter 11. 

- Philip L. Kunkel 

Mississippi court first to consider 
Agricultural Credit Act of 1987 
Apparently the first of what will un· The general issue of the availability of 
doubtedly be dozens of court cases inter­ restructuring to horrowers whose loans 
preting the Agricultural Credit Act of were in some stage of deht collection pro­
1987 [101 Stat. 1574, 1577 i lY871. Pub. cedure on January fl, 1!18H. the effective 
L. No 100-233J, was rendered by a Fed­ date of thp Act. j" uncertain and subject 
eral District Court In Mississippi in to varying intl-'rprl-'tation" among the~j. \~-----_.1,-- /1 \B-:-~~~-====-:1 
early February, Farm Credit system districts. Severalc!B_ \./ UiaM') r;r-~~ The case of Stainback v. Federal Land districts, notably St. Paul and Omaha."._ J ~Jj;~ 
Bank or Jackson. (No. DC 88-25-8-0, No. have established restructuring policies 
Dist., Delta Division, Judge Biggers) in· which will provide borrowers who are in 
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1_ ". Federal Register in brief 

gram will be conducted. 53 Fed. Reg. 
7220. 

26. USDA. Publication of index of 
consent decisions; notice. Consent deci­
sions will no longer be published in Ag. 
ricultural Decisions, but will be avail ­
able from the Department's Hearing 
Clerk upon request. An index of con­
sent decisions will appear in Agricul­
tural Decisions. Effective for all consent 
decisions issued after Dec. 31, 1986. 53 
Fed. Reg. 6999 

27. USDA. Rules of practice govern­
ing formal adjudicatory proceedings in­
stituted by the Secretary; final rule. Ef­
fective date Mar. 1, 1988. Permits the 
Administrative Law Judge to issue an 
oral decision at the close of a hearing 
instead of issuing a written decision at 
a later date. 53 Fed. Reg. 7177. 

- Linda Grim McCormick 

Farmer buyer held 
to be a merchant 
An Ohio appellate court has reversed 
and remanded a case concerning the 
merchant exception to the statute of 
frauds. Adams Landmark, Inc. l'. 

Moore, Nos. 452, 454 (Ohio Ct. App. 
Nov. 5, 19871 (available on 
WESTLAWI. 

The litigation was initiated by a sel­
ler, an agricultural cooperative, against 
a buyer who was delinquent in pay­
ment. The farmer-buyer raised the af­
firmatIVe defense of the statute of 
frauds. Tht'> trial court granted the 
buyer's motion for summary judgment. 

The appeal concerned the application 
of the merchant exception to the sta­
tute of frauds. Ohio Rev. Code Ann. ~ 

1302.04 (Baldwin 1982l. Evidence 
showed that the buyer received 
monthly statements of items purchased 
from the cooperatives and amounts 
due, and that the buyer did not object 
to the statements in writing within ten 
days. Under Ohio law, such written 
confirmations create a binding contract 
if the transactions are between mer­
chants. 

The court noted that the buyer was 
in the business of agriculture, operated 
nine farms, and had dealt with the co­
operative for approximately twenty~ 

five years. Thus, the fanner-buyer 
dealt in "goods of the kind" and so met 
the definition of a merchant under Ohio 
law. 

- Terence J. Centner 

-
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The following is a selection of matters 
that have been published in the Federal 
Rf!gister in the past few weeks. 

1. FmHA. Guaranteed loan programs; 
account liquidation proceedings; in­
terest rate huydov.{n and eligibility de­
terminations; interim rule. 53 Fed. Reg. 
8148. 

2. FmHA. Implementation of provi­
sions of the Supplemental Appropri­
ations Act (Pub. L. No. 100-711, dated 
Jul. 11, 1987; annual production loan 
and subordination grants to delinquent 
borrowers; final TulE". Effective date 
Mar. 16. 1888. 53 Fed. Reg. 8738. 

3. FmHA Special deht set-aside of a 
portion of the indebtedness of Farmer 
Program borrowers; final Tule. Effective 
date Feb. 24. 1988. 53 Fed. Reg 5357. 

4. FmHA. Loan and grant programs; 
highly erodible land and wetland con­
ser:atit)n; final rule. Effective date Mar. 
8, 1988. 53 Fed. Reg. 73:JO. 

5. FmHA. Use of certification state­
ments in collection of debt by FmHA; 
proposed rule. Comments due May 23, 
1988. 53 Fed. Reg. 9318. 

0. Department of Lahor. Labor certifi ­
cation process for the temporary em­
plo}-ment of aliens in agriculture and 
logging in the U.S.; 1988 adverse effect 
wage rates and allowable charges for 
meals. Effective date Mar. 15, 1988,53 
Fed. Reg. 8517. 

7. IRS. Estate and gift taxes; effective 
dale rules and return requirements re­
lating to the generation-skipping trans­
fer tax; temporar~y regulations. Applies 
to all generation-skipping transfers 
made after Ort. 22. 1986. 53 Fed. Reg. 
8441. 

8. IRS. Income tax; limitations on 
passive activity losses and credits; tem­
porary regulations. 53 Fed. Reg. 5686. 

9. INS. Control of employment of 
aliens; final rule. Amends the final rule 
published on May 1, 1987. Effective 
date Mar. 16, 1988. 53 Fed. Reg 8611. 

10. cec. Standards for approval of 
warehouses for hTTain, rice, dry edible 
beans. and seed; final rule. Effective 
date April 18. 1988. 53 Fed. Reg. 8745 

11. ece. Grains and similarly han­
dled commodities; loan and purchase 
programs; final rule. Effective date 
Mar. 1. 1988. 53 Fed. Reg. 6131. 

12. CCC. Cooperative marketing as­
sociations; eligibility requirements for 
price support; notice of proposed rule 
making. 53 Fed. Reg. 7370. 

13. APHIS. Receipt of permit applica­

tions for release into the environment 
of genetically engineered organisms; 
notice. 53 Fed. Reg. 9130. 

14. APHIS. Availability of environ­
mental assessment and finding of no 
significant impact relative to issuance 
of a permit to field test genetically en­
gineered herbicide tolerant tomato 
plants: notice. 5.3 Fed. Reg 4439. 

15. FCIC. General crop insurance reg­
ulations; final rule. Effective date Mar. 
21, 1988. 53 Fed. Reg. 9099. 

16. FCA. Organization; reorganiza­
tion authorities for system institutions; 
advance notice of proposf'd rulemaki ng. 
53 Fed. Reg. 4416. 

17. FCA. Loan policies and opera­
tions; advance notice of proposed 
rulemaking. 53 Fed. Reg. 4417. 

18. FCA. Funding and fiscal affairs. 
loan policies and operations, and fund­
ing operations; capital adequacy of 
Farm Credit System institutions; ad­
vance notice of proposed rule making. 53 
Fed. Reg. 4642. 

19. FCA. Disclosure to shareholders; 
accounting and reporting requirements; 
problem loans; notice of effective date 
of Mar. 8. 1988. 53 Fed. Reg. 7340. 

20. SCS. Surface coal mining and re­
clamation operations on prime farm­
land; soil removal, stockpiling, replace­
ment, and reconstruction specifications; 
proposed rule. 53 Fed. Reg. 4989. 

21. SCS Hydric soils of the U.S.: list 
availability. 5:3 Fed. Reg. 5206. 

22. EPA. Agricultural chemicals in 
groundwater; prop08ed pesticide strat ­
egy; availahility of documents and re­
quest for comments. Comments due 
,Iune 27. 1888. 53 Fed. Reg. 5830. See 
this month's In-Depth article, "Ground­
water Issues Emerge al' Focus of FIFM 
Reform". for discussion. 

23. EPA. Pesticide programs; en­
dangered species protection program; 
notice. EPA l;'>nvisions a program that 
depends on pesticide product labeling 
and endangered species habitat maps to 
achieve the goal of protecting jeopar­
dized endangered species. Comments 
due Jun. 7, 1988. 53 Fed. Reg 7716. 

24. ASCS. Farm marketing quotas, 
acreage allotments, and production ad­
justment; reconstitution of farms. al­
lotments. quotas, bases, and acreages; 
interim rule. Effective date Mar. 1, 
1988. 53 Fed. Reg. 6119. 

25. ASCS. Conduct of futures and op­
tions trading pilot program. Lists the 40 
counties in which the education pro-

APRIL 1988 AGRICULTURAL LAW UPDATE 3 



========]ND~EP~T.~'H~========
 
Groundwater issues emerge as focus ofFIFRA reform 
by David A. Myers 

In the past two years, serious efforts 
have been undertaken to amend federal 
pesticide regulations. To date, these ef­
forts have not been successful. Recently, 
however, bills have been introduced in 
Congress that address the problem of 
groundwater contamination by pesticide 
use. The growing consensus on the prob­
lems related to groundwater contamina­
tion 1 make these recent efforts particu­
larly noteworthy, In this article, I will 
discuss the basic regulatory scheme for 
pesticide control, efforts to amend this 
law, and the emerging issues relating to 
groundwater protection. 
Regulatory Framework 

The environmental and regulatory pol~ 

icies set out in the Federal Insecticide, 
Fungicide and Rodenticide Ace(FIFRA) 
are implemented by the Environmental 
Protection Agency !EPA)," FIFRA is has­
icallya licensing statute. Pesticide man­
ufacturers must submit for registration 
the product fonnula, a proposed label, 
and a description of all test data concern· 
ing the product's efficacy and safety.4 The 
EPA in turn must approve registration 
of the pesticide product if, among other 
requirements, the pesticide will perform 
its intended function without unreasona­
ble adverse effects on the environment. 5 

The phrase "unreasonable adverse ef­
fects on the environment" is further de­
fined as "any unreasonable risk to man 
or the environment, taking into account 
the economic, social and environmental 
costs and benefits of the use of the pes­
ticide6 Significantly, then. FIFRA al­
lows for reasonable adverse effects on 
the environment if the use of such un­
safe pesticides is sufficiently beneficial. 

The Administrator must continually 
review those pesticides that have been 
registered and classified in order to as­
sess their performance and effects. De­
pending upon any new evidence concern­
ing the degree of harm to the environ­
ment, the Administrator may change the 
initial classification of a pesticide, cancel 
the registration, or suspend the use of a 
pesticide.7 

In addition. under the federal Food, 
Drug and Cosmetic Act,S raw agricul­
tural commodities contaminated with 
pesticides are deemed adulterated and 
subject to seizure unless the EPA has is­
sued a tolerance for that pesticide and 
the residue is within this limit. 9 The Ad-

David A. Myers," Professor ofLaw, Val­
paraiso University, Valparaiso,Indiana. 

ministrator must set these tolerance 
levels "to the extent necessary to protect 
the public health."10 Manufacturers 
begin the process by submitting a peti­
tion which must include inter alia the 
product composition, method of applica­
tion, health and safety tests, proposed 
tolerances, and reasonable grounds in 
support of the petition. l1 

For new products, the licensing ap­
proach seems functional. But testing of 
pesticides already in commercial use re­
mains a formidable task. The New York 
Times reported that as of March, 1986. 
the EPA has been able to provide assur­
ances of safety for only thirty-seven of 
the more than 600 active ingredients 
used currently in 45,000 pesticides, and 
that the EPA will be able to review only 
twenty-five active ingredients each 
year. 12 A study by the General Account­
ing Office in 1986 concluded that the 
EPA had not yet completed a final safety 
reassessment for a single active mgre­
dient. I :" 
Legislative Proposal 

Bills introduced in both houses of the 
99th Congress would have required that 
the more than 600 active ingredients 
still on the market be reregistered 
within nine years. 14 Manufacturers 
would have been assessed a fee to defray 
the cost of reregistration. The proposed 
legislation also contained a compromise 
between industry groups and environ­
mentalists on access to registration data 
by requiring manufacturers to submit 
summaries that can be made available 
to the public upon request. According to 
the original sponsors, these bills rep­
resented a consensus of the National Ag­
ricultural Chemicals Association, repre­
senting ninety-two manufacturing com­
panies, and the Campaign For Pesticide 
Reform, a coalition of forty-one environ­
mental, consumer, and labor groupS.I5 

The consensus eventually evaporated. 
The House of Representatives passed its 
version of the proposal, but added an 
amendment that would preempt state 
efforts to establish tolerance levels of 
pesticide residues on food. 16 Environ­
mentalists vowed that this would be the 
law's undoing. H The Senate approved 
its version of the law, but rejected an 
amendment preventing states from set­
ting more stringent residue levels. 1H 

This disagreement was never settled be­
fore Congress adjourned. The prospect 
for passage of similar bills introduced 
this past year19 is, at best, uncertain. 

Emerging Issues 
Presently, FIFRA contains no provis­

ion dealing with groundwater pollution, 
reflecting in part the assumption that 
pesticides would not get into groundwa­
ter?O We are finding out, of course. that 
this is simply not the case. In a recent 
report, the EPA noted that at least nine­
teen different pesticides have been de­
tected in groundwter in twenty-four 
states.:l I The report also summarizes 
significant findings of groundwater con­
tamination from monitoring efforts in 
California, Hawaii, Florida. New York, 
Minnesota, and 10wa. 22 

The EPA has responded to date hy de­
veloping data requirements for active in­
gredients likely to leach into groundwa­
ter, by initiating some special reviews of 
existing pesticides thought to he prob­
lematic, and by undertaking a national 
survey of active ingredients most likely 
to leach into groundwater_ 2:\ Many con­
tend, however, that much more aggres­
sive efforts are needed in view of the bur­
geoning infonnation base on pesticide 
groundwater pollution.24 

Two bills have been introduced into 
Congress containing a national program 
to prevent groundwater contamination by 
pesticide use.<!." Based on similar legisla­
tion introduced last year. these bills re­
quire the EPA to set groundwater resi­
due guidance levels (GRGLs) for pesti­
cides having the potential to leach into 
the groundwater. If the Agency deter­
mines that a pesticide is present at a 
concentration that reaches or exceeds 
fifty percent of the GRGL, the EPA noti­
fies the designated agency for the state 
in which the underground source of 
drinking water is located and allows the 
state six months to prevent any adverse 
effect on human health or the environ­
ment that may result from the presence 
of such pesticide. If the state fails to take 
appropriate action within six months, 
the EPA is then required to act. 

If the EPA finds it likely that a GRGL 
will be exceeded in drinking water wells 
in different localities as a result of use of 
the pesticide in accordance with its label, 
it can amend the registration of the pesti­
cide to insure that its use will not exceed 
such levels. These amendments may in­
clude geographic limitations; limitations 
on the rate at which the pesticide is ap­
plied; limitations on the time or frequency 
of pesticide use; limitations on the method 
of application, storage, handling, or dis­
posal; and required site-specific responses. 

AGRICULTURAL LAW UPDATE APRIL 1988 4 



However, as form.er EPA pesticide pro­
gram director Stephen Schatzow has ob­
served, there are no special provisions 
for im~lementing these label amend­
ments. fi Consequently, the cancellation 
proceedings in section 6 of the Act would 
apply if the registrant refuses to make 
these changes. The criteria for making a 
registration amendment is therefore sol­
ely a risk-based decision !the EPA must 
require amendments to assure that the...	 pesticide will not be present in ground­
water wells at levels above the GRGLl, 
while a decision under section 6(b) to 
ranee) the use of a pesticide is a risk­
bpnefit decision (the Agency must deter­
mine that the pesticide will cause an un­
reasonable adverse effect on the environ­,. ment, taking into account the benefits of 
the use of any pesticides!. Therefore. the 
EPA must make one type of determina­
tion to rpquest a registration amend­

> ment and a different calculation in order 
to implement that decision. '27 -. A preliminary response to this prob­
lem is suggested in the EPA's recently 
published Proposed Pesticide Strategy.'2~ 
The Agency plans to use maximum con­

__ laminate levels (MCLs). the enforceable 
drinking water standard5 under the Safe 
Drinking Water Act,'2!-l or a similar EPA­
de~ignated protection criteria as refer­
ence points for determining unaccepta­

- >	 ble If'vels of pesticides in underground 
sources of drinking water. The agency's 
rebuttable presumption will be that the 
risks posed by pesticides at or above, ­

.. these reference points will be more sig­

nificant than the local benefits derived
 
from these pesticides. 30 Depending on
 

r .-;. the frequency and scope of such contami­

nation, the Agency will consider cancel­


-. lation of the pesticide's use in such areas
 . as an appropriate response. Apparently,
 
4
 however, the presumption may be rebut­

ted if the benefits of using the pesticide 
in the area are substantial or if there 
are management measures. other than 
cancellation. that could reduce contami­
nation to acceptable levels. 31 

According to the Proposed Strategy. 
the Agency also expects that manage­
ment measures may be triggered 
whenever there are indications that a 
pesticide's use has the potential to reach 
unacceptable levels. For example, the 
EPA may impose labeling requirements 
that change the rate, timing, or method 
lf application for those pesticides that 
tlOse significant risks but do not warrant 

- cancellation procedures.32 The Agency 

may also restrict the use of certain pes­
ticides to trained and certified appli ­
cators. ~1~1 

Finally, in response to contamination 
that has already occurred, the EPA may 
consider cancelling the use of the pes­
ticide in an entire county or state.34 

Moreover, the Agency may assist a 
state's short-term efforts to provide al­
ternative water supplies whenever the 
contamination presents an imminent 
and substantial threat to human 
health.J~) The agency is expecting indi­
vidual states to playa significant role in 
responding to contamination problems 
and suggests that the state management 
plans consider the development of a 
comprehensive corrective response 
scheme.;j6 The Agency's proposal also en­
courages greater coordination of the 
various federal statutory enforcement 
activities in order to identify parties re­
sponsible for groundwater contamina­
tion resulting from pesticide misuse. 37 

The Proposed Strategy obviously 
raises a number of questions, and the 
EPA has solicited comments on its 
policies by June 27, 1988. J But it is sig­I:l 

nificant that both the Proposed Strategy 
and the recent legislative proposals envi­
sion an expanded role for the federal 
government in the regulation of pes­
ticides. This is. perhaps, fitting recogni­
tion of the serious problem of groundwa­
ter contamination. 
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10. 21 U.S.C. ~ 346a(b) (1982). For regula­
tions setting out specific tolerance levels, see 
40 C.F.R. § 180.1-180.1085 (19851. 

II. 21 U.S.C. § 346albl (19821. 
12. N.Y. Times. Mar. 6. 1986, § 1, at 16. col. 

1. 
13. Inside EPA, May 30, 1986, at 1. 
14. S. 2215, 99th Cong.. 2d Sess., 132 

CONG REC. 3132-4311986!; JI.R. 4:163, 99th 
Cong.. 2d Sess. (l986l. 

15. See S. 2215, 99th Cong., 2nd Sess. 132 
CONGo REC. 2132. 313.1 (19A61 (statement of 
Senator Lugar). 

16. House Votes 329 to 4 to Toughen En· 
I·jronmpntal Lau' Oil Pesticides. N.V. Times. 
Sept. 20, 19t16, ~ 1, at 1, coL 4. 

17, !d. 
Itl. In the Congress. 16 Envtl. L. Rep. 

IEnvtl. L. Inst.ll0348 (Nov. 1986!. 
19. S. 1516, 100th Cong., 1st Se~~. (1987); 

H.R. 2463, lOOth Cong, 1st Ses~. ! 19H7\~ S 
2036, looth Cong., 2d Sess. (19881. 

20. Schatzow, Pesticide Legislation WouLd 
Add to Burden on EPA Industry, Legal 
Times, Oct. 13. 1986, at 16, 17. 

21. Enr)ironmentaf Protection A,f;{ency, Ag. 
ricultural Chpmlca/s in Groundwater: Pro­
posed Pesticide Strategy. 21 (1987) (hereinaf­
ter referred to as F,PA Pmposed Strategy). 

22 /d. at 22-24. 
23. Schatzow, supra note 20, at 18. 
24. Glicksman & Loggins. Groundl1,'afer 

Pnllutwn 1: The Problem and the Low, 35 
Kan. L. Rev. 75, 131 (1986). 

25. S. 1419, 100th Cong., 13t Sess. (1987); 
H.R. 3174. lOOth Cong., 1st Sess. (19871. Two 
of the comprehensive FIFRA reform bills, S. 
2035 and H.R. 2463, contain similar, though 
certainly not identical, groundwater contami­
nation provisions. 

26. Schatzow. supra note 20 at 18.
 
27./d.
 
28. EPA Proposed Strategy. supra note 21. 
29.42 U.S.C. §§ 300f-300j-11 (1982 & Supp 

1987). For a general discussion of these stan­
dards, see Gray, The Safe Drinking Wafer Act 
Amendments of 1986: Now u Tougher Act to 
Follow, 16 Envtl. L. Rep. 10338 (Envtl. L. 
lnst.) (Nov. 1986). 

30. EPA Proposed Strategy. supra note 21, 
at 82 

31. /d. 
32. /d. at 88. 
33./d. 
34. /d at 122. 
35. ld. at 136. 
36. /d. at 133.
 
37.1d. at 147.
 
38. 53 Fed. Reg. 5830 (l988)' 

APRIL 1988 AGRICULTURAL LAW UPDATE 5 



National Center for 
Agricultural Law 
Research and 
Information 

Pursuant to a grant from Congress, the 
University of Arkansas School of Law is 
in the process of establishing the Na­
honal Center for Agricultural Law Re­
search and Information. The Center will 
function as an independent arm of the 
National Agricultural Library, which is 
administering the grant. The Center, 
when fully operational, will provide re­
search, bibliographic, and clearinghouse 
services on a national level. It is con­
templated that an international compo­
nent will be phased in during the second 
year of the Center's operation. 

The Center plans to carry out its clear­
inghouse function by establishing exten­
sive networks that will generate a con­
stant flow of a wide variety of current 
primary and secondary legal materials. 
Computerized bibliographies on a wide 
range of agricultural law topics are con­
templated. The bibliographies will Le 
constantly updated. Research on break· 
ing issues in agricultural law is con­
templated. The goal is to publish and 
disseminate studies quickly so as to 
provide maximum service to the agricul­
turallaw community. 

The Center will not have an advocacy 
role. The Center will maintain a neutral 
stance on all issues and will address all 
sides of issues selected for research. 
Modest user fees are contemplated for 
those who wish to take advantage of the 
services provided by the Center. 

When fully statTed, the Center will 
have the services of its director, three 
staff attorneys, an agricultural law li­
brarian, a computer scientist, secretarial 
staff, and five or more graduate fellows. 
Graduate fellowship will be awarded to 
students in residence in the Graduate 

AG LAW CONFERENCE CALENDAR 

Ninth Annual AALA Conference and Annual Meeting. 
Oct. 13-14, 1988. Westin Crown Center, Kansas City, MO. 

Topics to include: annual review of agricultural law; international agricul­
tural trade; farm program participation; agriculture and the environment; 
agricultural taxation; and agricultural financing and credit. 

Reserve these dates now. Details to follow. 

Agricultural biotechnology and the public, 
May 16-18, 1988. Minneapolis-St. Paul Airport Hilton, Minneapolis, MN. 

Topics include: running the regulatory maze; biotechnology at USDA; and 
implications of policy for biotechnology. 

Sponsored by the USDA in cooperation \\'ith land grant uni ....ersities, state agricultural 
experiment stations, and the Cooperati....e Extension ServicC'. 

For further information, call 202-447-8181. 

23rd Annual Banking Law Institute. 
May 5-6, 1988. Marriott Crystal Gateway, Arlington, VA. 

Topics include: lender liability; tax reform; and workouts and bankruptcy. 
Sponsored by the Banking Law Institute and the Rank Lending Institute. 
For more infonnation, call 1-800-223-0787. 

Second Annual Corporate Counsel Bankruptcy Law Institute. 
Apr. 28-May 1, 1988. The Arizona Biltmore. Phoenix, AZ. 

Topics include: Farm and agri-businpss banknlptcy; lender liability; and de­
fense of security interests and avoldance actions. 

Sponsored by the Corporate Counsel Bankruptcy La ..... rnstitute. Norton Rankruptcy 
Law and Practice. 

For more information, call 404-535-7722. 

Georgia Farm Law Program. 
May 20, 1988. Macon Hilton, Macon, GA 

Topics include: federal farm programs; debtor/creditor law: Chapter 1'2; and 
farm taxation. 

Sponsored by the Fanners Assistance .Joint Committee of the Georgia Bar and the 
Younger Lawyers Section 

For more informatiun. L'all 1-800-422-0893 or 404-542-2~)22. 

Sixth Annual Pacific Bankruptcy Law Institute, 
May 24-27, 1988. Hyatt Regency, San Francisco, CA 

Topics include: lender liability; partnership b<mkruptcy issues; and recent 
developments. 

Sponsored by Norton Bankruptcy Law and Practicp and Bankruptcy Court DI;'Clsions 
For more information. call 404-535-7722. 

Farm and Agribusiness Bankruptcy Institute. 
May 12-13, 1988 Centre Plaza Hotel, Fresno, CA. 

Topics include: financing farmers; problems and solutions; creative uses of 
farmer plans across the country; and taxation of farm bankruptcies. 

Sponsored by Central California Bankruptcy A'isociation and San Joaquin College ot' 
Law. 

For more information call 209-264-5084. 

Environmental Litigation.
 
June 20-24, 1988. University of Colorado School of Law, Boulder, CO.
 

Topics include: particular aspects and problems in actions under NEPA and 
analogous state court litigation under "little NEPA" laws; preliminary injunc­
tions in air and water pollution, hazardous waste, and other environmental 
cases; and evidentiary problems. 

Sponsored by ALI-ABA 
For more infonnation call 215-243-1630 or 1-800-CLE-NEWS. 

(LL.M.) Agricultural Law Program at 
the University of Arkansas School of 
Law. 

Persons interested in learning more 
about the work of the Center or about 
available positions should contact Dean 
J.W. Looney (501-575-5601) or Professor 
Donald B. Pedersen 1501-575-6109). 

- Linda Grim McCormick 

1988 Summer Agricultural Law Institute
 
Drake University, Des Moines, IA 50311 - Neil Hamilton (515) 271-2065
 

Federal Income Tax Issues - Agricultural. - June 6-9 - Prof. James Monroe 
Water Law and Agriculture. - June 13-16 - Dean Jake Loom'y 
Agricultural Bankruptcy & Secured Transactions. - June 20-2:3 - Prof. T. J. 

McDonough 
Federal Farm. LegisIa.tion - Selective Subjects. - June 27·30 - Prof. Neil Ham­

ilton 
Iowa Agriculture Finance Law. - July 5-8 - Prof. Pat Bauer 
Agricultural Lender Liability. - July 11-14 - Prof. Chris Kelley 

Monday-Thursday 4:30-8:30 p.m. - 14 CLEU I 1 hr. Academic Credit
 
Tuition: $295.00 per session
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FLORIDA Sm'aeign immunity does 
1/(,( ha,'" (l("(If)!llUT !le#/igence in nrucel­
{ns/." testing [n Hines r. Columbia 
L/( esf'lCk .Hnrkl'f 0/ Lake City, 516 
So,2d 1040 I 19871, a rancher sued the 
Florida Department of Agriculture 
and Consumer Services for damages 
arising from alle~edly negligent 
hrucellosis testing of some of tht~ 

ranche·r's cattle. The complaint al 
leged that cattle the rancher had 
taken to Sf'lI at the market tested 
po..,itive for brucellosIs. This necessi­
tated slaughtering all of the cattle, 
and quarantining and branding of the 
rancher's remaining cattle. The 
ranchH allpged th8l the tests were 
nf'gligently pen'ormed, and later 
amended the complaint In jOin the 
Department of Agriculture, alleging 
that the tests \\'!E're admimslf'rf'd 
under st.atutes and regulations pn­
forced by the Department acting in 
concert with the live::ltock market 

Thl> trial court granted ."ummary 
Jlld!-,rment for the Department of Ag­
nnl](UTL'. hased 011 the Florida Su­
preme Court rulin~ in Trianon I'. 

Park ('ol/r!wninillm Assoc. Inc e. 
City ,i( Htalm!l ·H:i~ ~0.2d 912 (Fla. 
19F\:)· Thl' Triul/on court held that 
gO\"E'rnmE'ntaJ of1icials or employees 
performIng discrl't ionary ~overnmen­
Ld function.o; are not subject to thp li­
miled w:'ll\'l'r of so\'('rei~rn immunity 
und('r Fla. ~t<.lt. sectIOn 76H.2H. 

Thl' district court or appeals held 
that Trimlon djsting"uish~d liability 
j(lr Twghgence 1I1 operational acts per­
fornll'd b:.... g"nvernmental offiCials in 
dISCrL,tionar~ role~. ' 'The lack of a 
l'ommon law duty for E'xercising a dis­
cretIOnary pohce power function 
mu~t. however, be distinguished from 
t'xIsting- common law duties of care 
apphcable to the same officials or em­
plo....et's.. during lhe course of their 
l-'mployment to enforce compliance 
with the law." 516 SO.2d at 1041, cit­
mg 4.68 SO .. 2d 9~0. Governmental en­
llties may be held liable for negligent 
handling of equipmf'nt. pursuant to 
di"crptionary policy power acts under 
Fla. State. "ection 768.28. 

The appeals court statf'd that the 
complaint was not limited to the 
discrptionary decisions to test for 
brucellosis or even to the choice of 
testing procedures. The appellant 

may attempt to prove negligent ac­
tionable performance by representa­
tives of the Department of Agricul­
ture. Therefore, the court reversed 
the summary judgment in favor orthe 
ag-ency and remanded the case. 

- Sid Ansbacher 

GEORGIA. Security interest In ac 
counts receivable. In 1981, Metter 
Banking Compan.y perfected a secu­
rity interest in collateral of He-Bo 
Farms. including "accounts receiva­
ble and all contract right~ of busi~ 

nes~" In 1982, He-Bo Farms bor­
rowed $200,000 from Fisher Foods 
and the partie~ agreed that the pro­
ceeds from the sale of He-Bo's Vidalia 
onions would be df'posited in the bank 
dnd that $1.00 of each bag of onions 
sold would be segregated for payment 
to Fishf:>r. Furthermore. Fisher per~ 

rected a security interest in crops 
growing or harvested. When He-Bo 
Farms defaulted on the Fisher 10'111. 

Fisher ohtained a judgment in the 
amount of $113,075.71. In an attpmpt 
to partially ~ati5fy tht.., judgment, He­
Bo Farms transferred $54,4.75 worth 
of Vidalia onions to Fisher. 

The hank sued Fisher claiming that 
it had a prior perfeetE'd securit,Y in­
terest in the onion crop. The trial 
court grantE'd Fisher summary judg­
ment. The court of appeals resen'ed, 
in Ml'tter Banking Co. l'. Fi:-::her 
Foods. Inc .. 359 S.E.2d 145 119871, 
flnding- that although the bank did 
not have a perfl'cted interest in "the 
crops," it did have a prior perfected 
interest in all of He-Bo's "accounts re­
ceivable and all contract rights of 
busint>ss," Since Ga. Code Ann. 5ec­
lion 11·9-106 defines an "account" as 
"any right to payment for good:=; 
sold.. whether or not it has been 
earned by performance," the court 
found that He-Bo Farms "had a right 
to payment for its onions, to be 
earned by sale, and did not have the 
right to give it up and therpby defeat 
the bank's perfected security interest 
in Hf>-Ro's contract rights and ac­
counts receivable 'whether or not 
lthey have] been earned by perfor­
mancC'.'" 

Furthermore, the court held that 

even if Fisher's secunty interest in 
the crops defeated the bank's prior 
perfected interest in accounts receiva­
ble, it subordinated that right when 
it agreed to be lJaid Hut of the ac­
counts received by the bank under the 
hank's security agreement with He­
80 Farms. 

- Da niei M. Roper 

MASSACHUSEITS, Amendment to 
statute defining agriculturl:! urId farm­
mg. On July 14, 1987, the Mas· 
sachusetts legislature approved an 
amendment to the state law defini­
tions of "agriculture" and "'farming", 
found at Mass. Ann. Laws ch. 128, § 
lA (MichielLaw. Co-op. 19761. This 
section is amended to include "the 
brrowing and harvesting of forest 
products upon forest land." 1987 
Mass. Acts 253, 1987 Mass. Ad\'. 
Legis. Sen. 179 (Law. Co-op 1. 

- ·Julia R. Wilder 

PENNSYLVANIA. Occupatwnal 
diseases -pre....·rJmpd orular hr::,·toplas­
mosts. In order to satisfy the hurden 
of proof, a claimant who seeks Work­
men's Compensation henefib; for dis­
ability arising from a non-scheduled 
occupational disease must prove that 
the claimant wa~ expost"d to the dis­
ease by reason of his employment, 
that the disease was causally related 
to the employment, and that the inci­
dence of the disease is sub:o;tantially 
g-reater in claimant's occupation than 
in the general population. 

To satisfy the substantially greater 
incidence of disease requirement, the 
claimant must show more than a 
greater incidence. In the case of 
LandiR I!. W.e.A. Bd. (ApPl'f!l of Her~ 

shey Equipment CO.I, 526 A.2d 778 
{19871, claimant's physician testified 
claimant had a greater risk of con­
tracting the disease as an installer of 
equipment for chicken houses than in 
the general population, but the physi­
cian could not determine how much 
grE'ater the risk was. The supreme 
court held such testimony failed to 
mE'et thE' burden of proof and reversed 
the lower court on this point. 

- John C. Becker 
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Membership renewal notice, Membership dues for 1988 were due February 1, 1988, The dues schedule 
is as follows: regular membership - $45; student membership - $20; sustaining membership - $75; institu­
tional membership - $125; and foreign membership (outside U,S, and Canada) - $65, Dues may be paid to 
Mason E. Wiggins, Jr. at Heron, Burchette, Ruckert & Rothwell, Suite 700, 1025 Thomas Jefferson St" N,W., 
Washington, D,C, 20007, Preserve your right to vote in the upcoming election by paying your dues now. 

• 
AALA Distinguished Service Award, The AALA invites nominations for the Distinguished Service 
Award, The award is designed to recognize distinguished contributions to agricultural law in practice, re­
search, teaching, extension, administration, or business. 

Any AALA member may nominate another member for selection by submitting the name to the chair of 
the Awards Committee, Any member making a nomination should submit biographical information of no 
more than four pages (in quintuplicate) in support of the nominee. The nominee must be a current member 
of the AALA, and must have been a member thereof for at least the preceding three years, Nominations 
should be sent to John Becker, chair, AALA Awards Committee, Penn, State University, Department of 
Agricultural Economics, University Park, PA 16802; 814-865-7656, 

Fifth Annual Student Writing Competition. The AALA is sponsoring its fifth annual Student Writing 
Competition, This year, the AALA will award two cash prizes in the amount of $500 and $250, 

Papers must be submitted by June 30, 1988, For complete competition rules, contact Professor John Becker, 
Department of Agricultural Economics, Penn. State University, University Park, PA 16802; 814-865-7656. 
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