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CRP contract terminates existing lease 
Weimerskirch v. Leander, 764 P.2d 663 (Wash. App. 1988), may be the first state 
appeals court case to interpret the application of conservation reserve program 
contract rules on the transfer of land subject to an underlying farm lease. The 
Washington State Appeals Court held that CRP rules require that the contracts 
may not be revised or revoked "unless by the mutual agreement between the 
parties." The court ruled in a dispute in which a purchaser from the original 
owner-lessor argued that the sale of the property, in which the lessees did not 
exercise a right of first refusal to purchase, meant that under state law the lessees' 
rights in the lease were forfeited and all CRP payments should now come to the 
new owner. The court rejected that argument holding that: 

ln order to give effect to the entire CRP contract, the provision giving options 
to new owners must be read as applying in those situations in which all the 
parties to the CRP contract agree to the terms of the sale. 
The purchaser argued that the signing of the CRP contract did not modify the 

lease between the seller and the lessees and that the seller never intended to give 
up the right to sell, as reflected in the lessees' right of first refusal to purchase in 
the lease. The court noted that: 

The terms of the CRP contracts are inconsistent with those of the earlier lease. 
The purpose of the lease was to permit cultivation of the acreage by the (plain
tiffs) whose rent was calculated as a percentage of crops raised. Under the 
CRP contract, the acreage was taken out of production. In addition, the provi
sion in the lease regarding a sale conflicts with the provisions of the CRP 
contracts that they not be revoked or revised "unless by the mutual agreement 
of the parties'" 
After reviewing the conflicting testimony of the parties to the lease concerning 

the lessor's reservation of a right to sell, the court affirmed the finding of the trial 
court that the CRP contracts terminated the lease and substituted the terms of 
the CRP contract which require mutual agreement for there to be a later revocation 
as the purchaser was arguing had happened here. 

While involving an interpretation under state law, the court's treatment of the 
underlying lease and the preemptive effect given the CRP contract provisions, 
make the case worthy of note. - Neil D. Hamilton 

Program applicants' rights prior to 
execution of the CRP contract 
Frequently, a landlord and tenant will jointly participate in the Conservation Re
serve Program (CRP). Disputes between landlords and tenants in pre-contract 
negotiations sometimes occur. The case of Kennell v. Torry, 685 F. Supp. 184 (S.D. 
III. 1988) illustrates that a tenant is not entitled to exercise the protections of the 
CRP regulations until the CRP contract has been executed. In other words, federal 
law does not provide a remedy to lessees of farmland for damages resulting from 
their negotiations or dealings with landlords and occurring prior to ASCS accep
tance of their offer to participate in the CRP. 

The regulations in Kennell were those relating to the division of payments and 
the rights of tenants and sharecroppers. 7 C.F.R § 704.26, § 704.28 (1988). The 
primary issue in the case was whether the tenant had an implied private right of 
action to challenge the allegedly unfair actions of the landlord. 

Torry, the landlord, and Kennell, the tenant, had an ora] year-to-year rental 
agreement under which Kennell received two thirds of the profits of the farming 
enterprise and Torry received one third. After two years, they decided to enroll the 
farmland in the CRP. Torry requested and Kennell apparently agreed to a nine
tenths to one-tenth split of the program payments in favor of Torry. Their offer to 
participate in the CRP was rejected by the ASCS county committee because of the 
disparity in the proposed disbursement of the payment proceeds between the land
lord and the tenant. Torry thereupon tenninated Kennell's lease and entered into 
a new lease with a different tenant. The new tenant apparently also agreed to the 
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PROGRAM APPLICANTS' RIGHTS PRIOR TO EXECUTION OF THE CROP CONTRACT I CONTINUED FROM PAGE 1 

same 90-10 payment split. However, on 
this occasion, the USDA approved 
Torry's reapplication to the eRP, Ken
nell filed the instant lawsuit, claiming 
that he had not been treated fairly in 
the 90-10 payment-split arrangement. 
He alleged this to be in violation of the 
Soil Conservation Act and/or the eRP 
provisions of the Food Security Act of 
1985. 

Kennell either stipulated or infor
mally acknowledged that neither the 
Soil Conservation Act nor the eRP provi
sions expressly confers a private right of 
action. Therefore, Kennell attempted to 
prove that an implied private right of ac
tion existed under the circumstances. 

The court applied a four-part Cort v. 
Ash analysis to determine whether a pri
vate right of action was implicit in the 
CRP statutory provisions. Cart v. Ash, 
422 U.S. 66 (1975). The four questions 
analyzed were: (1) whether plaintiff is 
one of the class for whose "especial bene
fit" the statute was enacted; (2) whether 
there is an indication of legislative in
tent, explicit or implicit, either to create 
the remedy or to deny it; (3) whether it 
is consistent with the underlying pur
poses of the legislative scheme to imply 
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the remedy for the plaintiff; and (4) 
whether the cause of action is one tradi
tionally relegated to state law, in an area 
basically the concern of the states, so 
that it would be inappropriate to infer a 
cause of action based solely on federal 
law. 

Under the first Cart element, the court 
detennined that Kennell is not one of a 
class for whose "especial benefit" the 
statute was enacted. The court made a 
striking factual conclusion on this point. 
In examining the legislative history, it 
found that Congress, in enacting the Soil 
Conservation Act and the CRP, did not 
intend to confer a financial benefit on 
landowners and their tenants but rather 
intended "to deny federal agricultural 
benefits to them if they cultivated highly 
erodible land." 685 F. Supp. at 185-186. 
Thus, the court found that the class in
tended to be benefitted by the CRP is 
U.S. taxpayers, not farmers. The court 
was persuaded by a portion of the legis
lative history of the Soil Conservation 
Act that stated that the then-current 
law pertaining to farm subsidies had 
caused taxpayers to pay twice: "once for 
farm support programs and again for the 
cost of soil erosion." 1985 U.S. Code 
Congo & Admin. News 1676, 1966-67. 
685 F. Supp. at 186. The legislative his
tory indicated to the court that Congress 
had no intent "to protect tenant farmers 
from greedy landowners" in enacting the 
statute. 685 F. Supp. at 185. In a foot~ 

note, the court limited this conclusion to 
rights created by the statute itself, and 
noted that once a binding contract 
existed between the landowner and his 
tenant and the USDA, the tenant is then 
protected. 16 U.S.C. § 3843(c). 685 F. 
Supp. at 185. 

Addressing the second inquiry of the 
Cart test, the court found that the legis
lative history of the Soil Conservation 
Act "reveals no explicit or implicit indi
cation that Congress intended to create 
or deny a remedy for the situation Ken
nell complains of." 685 F. Supp. at 186. 
The court noted that the USDA regula
tions for the CRP may themselves pro
vide this remedy. 7 C.F.R. Part 704.28 
(1988). An administrative remedy is pro-

Positions noted 

The National Center for Agricultural 
Law Research and Information, Univer
sity of Arkansas School of Law, Fay
etteville, Arkansas has openings for two 
fun time staff attorneys.•1. D. required. 
LL.M., M.A. (Agricultural or Environ
mental Sciences), or M.B.A. (Agribusi
ness) desirable. Must be qualified to 

vided where a landowner has used coer
cion, fraud, or misrepresentation to de
prive any other person of cost-share as
sistance or land rental paYments. The 
court noted that this administrative 
remedy does not provide any indication 
of legislative intent concerning such an 
implied remedy. 

The third inquiry of the Cart test re
quires a determination of whether the 
recognition of an implied remedy would 
be consistent with the underlying pur
poses of the statute. On this point, the 
court noted that the implied remedy that 
the plaintiff sought concerned conduct 
by the landlord that allegedly occurred 
prior to either party becoming an actual 
participant in the CRP. The court'~ 

reasoning implied that only CRP pro~ 

gram participants, and not contract bid
ders, are eligible for whatever statutory 
remedies might exist. It should be noted 
that the terms of the anti-fraud adminis
trative remedy expressly apply to a pro
gram "participant." 7 C.F.R. § 704.28 
(19881. 

Addressing the fourth and last mquiry 
of the Cart test. the court found that 
Kennell's claim "sounds in tort - sort of 
a breach of duty of fair dealing on the 
part of the landowner." fiH5 F. Supp. at 
187. The court held that to recognize an 
implied cause of action sounding in tort 
but based solely on federal law would be 
in effect to establish a federal common 
law action in contravention of the rult:' of 
Erie v. Tompkins, 304 U.S. 64 (19:38). 
Therefore, the court found that this fac ....-.:.. 
tor was not met. 

The court noted that it might be will
ing to find an implied federal cause of 
action if the purpose of the CRP were to 
subsidize farmers. which was found not 
to be the case. 

- ,Julia R. lVilder 

§ This material is based upon work sup
ported by the USDA, Agricultural Re
search Service, under Agreement No. 59
32-U4-8-13. Any opinions. findings, con
clusions, or recommendations expressed 
in this publication are tho~e of the au
thor and do not necessarily reflect the 
view of the USDA. 

teach 1 law school course (Ag Law 
curriculum). June 1989 availability. 
Contact Director, NCALRI, Waterman 
Hall, University of Arkansas. Fay
etteville, Arkansas 72701. 501-575-7642. 

University of Arkansas is an equal op
portunity affinnative action institution. 
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CRP payments as part of "farming 
operation" for Ch. 12 bankruptcy purposes 
One of the stated Congressional pur
poses of the Conservation Reserve Pro

r' 
gram (CRP) is to "provide needed income 
support for farmers." 7 C.F.R. § 704.1 
(1988). The bankruptcy court in In re 
Paul. 83 Rankr. 709 (Bankr. D.N.D. 
19881 held that farmers who proposed to 
enroll a portion of their farmland in the 
CRP. as part of their Chapter 12 plan of 
reorganization, were "family farmers" as 
defined in 11 U.s.C. section IOHI7)(A) 
and therefore were entitled to relief 
under Chapter 12. More specifically, the 
court found that the enrollment of the 
debtor's land in the CRP constituted a 
valid part of a farming operation. This 
case illustrates the usefulness ofCRP in
COme as a means of financing a Chapter 
12 plan. 

In In re Paul, the secured creditor had
 
objected that the debtors did not qualify
 

-.;. as a "family farmer," under 11 U.S.C.
 
section 10 l( 19 l, hecause they were pro

posing to receive more than twenty per

CE'nt of their income from the CRP and
 
from ofT-farm employment. Specifically,
 
the court found that one-third of debtors'
 
income would be from the CRP. The
 
court rejected the position of the secured
 
creditor, reasoning that "farmer~ who,
 
on a long-term basis, intE'nd to continuE'
 
to farm should not he denied relief under
 
Chapter 12 becDusp they arE' forced bv
 
economic necessity into scaling dow~
 
their core farming operation by moving
 

into collateral income-producing en
deavors." 83 Bankr. at 713. Since the 
CRP contract has a ten-year term, the 
court determined that the land "will one 
day be returned to crop production." Id. 
Therefore. the court found that the debt
ors' long-term commitment to farming 
was not mitigated by the fact of the 
farm's partial enrollment in the CRP. 

The In re Paul court based its holding 
on cases authorizing other farmer meth
ods of increasing cash flow for purposes 
of farm financing. These other methods 
have included cash renting the land and 
selling part of a line of farm machinery. 
83 Bankr. at 713. Under a "totality of 
the circumstances analysis," the court 
found that the CRP payments received 
by the debtors would be an integral part 
of the income derived from their ongoing 
farming operation. 

- Julia R. Wilder 

*This material is based upon work sup
ported by the USDA. Agricultural Re
search Service, under Agreement No. 59
32-U4-8-13. Any opinions, findings, con
elusions, or recommendations expressed 
In this publication are those of the au
thor and do not necessarily reflect the 
view of the USDA. 

Federal Register in brief
 
The following is a selection of matters 
that have been published in the Fl'dl'ral 
Register in the paRt few weeks: 

1. Food Safety and Inspection Service; 
Net weight labeling of meat and poultry 
produ('t~: proposed rule and withdrawal: 
comments due 5/5/89. 54 Fed. Reg. 9370 

2. FCIC; General Crop Insurance reg
ulations; final rule; effective date 3/8/89. 
Regards crop insurance on two different 
crops being planted on same acreage 
within same crop year. 54 Fed. Reg. 
9766. 

3. FCIC; General Crop Insurance reg
ulations; good experience discount; pro
posed rule. 54 Fed. Reg. 9825. 

4. Agricultural Marketing Service; 
Christmas trees; grade standards; pro
posed rule; comments due 5/8/89.54 Fed. 
Reg. 10014. 

5. PSA; Antibiotic and sulfa residues 
in slaughter animals; economic responsi
bility for violative residues from packer 

to producer: notice of intent to institute 
proposed rulemaking withdrawn; effec
tive date 3/9/89. 54 Fed. Reg. 10018. 

6. PSA; Amendment to certification of 
central filing system; Louisiana; 3/8/89. 
54 Fed. Reg. 10031. 

7. FmHA; Delinquent borrowers; an
nual operating loans; implementation of 
provisions of the Supplemental Appro
priations Act; effective date 3/20/89. 54 
Fed. Reg. 11363. 

8. USDA; Dairy Indemnity Payment 
programs; final rule: effective date 3/22' 
89. Operation of the program is extended 
through 9/30/89. 54 Fed. Reg. 11693. 

9. FCA; Financially related services; 
proposed public hearing; June 14, 1989. 
McLean. VA. 54 Fed. Reg. 12011. 

10. INS: !RCA; aliens; adjustment of 
status; interim rule; effective date 4/3/ 
89. 54 Fed. Reg. 13360 

~ Linda Grim McCormick 

Air and Water Pollution 
Control Law 
May 25-27, 1989, Hyatt Regency 

Hotel, Washington, D.C. 
Topics include: implementing the Clean 

Water Quality Act of 1987 Amendments; 
wetlands protection; and Superfund! 
ReRA dewlopments. 

Sponsored b..... ALI~ABA. 

For more information. call I-BOO-CLE
NEWS. 

Environmental Issues 
Mfecting Commercial Real 
Estate Transactions 
May 25. 1989. ALI-ABA Video Law 

Review Program. 
Topics mclude: potential liahilitie.s 

attaching to I"eal estate sales and leases; 
cleanup precondition.s on real estate sales 
and leases. 

Sponsored by ALI-ABA 

For more information. call I-HOO-CLE· 
NEWS. 

Seventh Annual Pacific 
Bankruptcy Law Institute 
May 23-26. 1989, Hyatt Regency 

Hotel, San Francisco, CA. 
Topics include: Debtor in po.ssession 

financing; lender liability. 
Sponsored by Norton Institutes on 

Bankruptcy Law. 
For more information, call 404-535

7722. 

Seventh Annual Western 
Mountains Bankruptcy Law 
Institute 
June 28-July 2, 1989, Jackson Lake 

Lodge, Jackson Hole, Wyoming. 
Topics mclude: Debtor in possessIOn 

financing; recent de ....elopments in 
agricultural bankruptcy law. 

Sponsored by Nort,on Institutes on 
Bankruptcy Law. 

For more informatlOn, call 404-535
7722. 

Third Annual Northeast 
Bankruptcy Law Institute 
July 28-Aug. 1. 1989, Le Chateau 

Frontenac, Quebec City, Quebec. 
Canada. 

Topics include: Setoff/recoupment; 
debtor in possession financing; lender 
liability. 

Sponsored by Norton [nstitutes on 
Bankruptcy Law. 

For more information, call 404-535
7722 
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An overview of the animal rights movement 
by Alice A. Devine 

In recent years, the animal rights move
ment in the United States has grown, 
receiving a b'Teat deal of puhlicity, rang
ing from newspaper and magazine arti
cles to CBS television's "48 hours.") 
These publications or programs often 
leave the reader or viewer uncertain as 
to what the real issues are and where 
the movement is going. The issues are 
complex and include within their scope 
the protection of endangered species, the 
ethics of animal experimentation, and 
the care of the family peL 

The animal rights movement may he 
characterized as a social movement by 
more than thirty organizations to reform 
socif'tal thinking regarding the care or 
use or animals. 2 The philosophies under
lying- the movement focus on moral is
sues and a broadening of human respon
sibility.:) Issues relating to the treatment 
and use ofanimab are difficult to differ· 
entiate hecause they ask us to question 
what it is to be human and what it is to 
be an animal.·1 Emotionalism inevitahly 
accompanies most discussions of the 
suhject and makes issue clarification 
even more diflicult.:"' 

This article is intended to clarifv some 
of the philosophies mcluded in tl-IP ani
mal rights movement. It will also idpn
tify some of the many animal rights 
groups and provide an overview of recent 
activities in the U.S, 

Philosophies 
Traditionally, three basic capacities 

have been used to define the duties that 
humans have toward nonhumans: (II 
sentience, or the capacity to experience 
pleasure and pain; (2) rationality. or the 
capacity to reason; and (3, autonomy, or 
the capacity to make free choices. Ac
cording to some philosophers, the ab
sence of one or more of these capacities 
excluded the nonhuman from human 

ficoncerns.
Much of this philosophy can be traced 

to the book of Genesis wherein God gave 
humanity dominion over all living 
things,7 This philosophy was also car
ried into Western common law,'" The 
common law categorized animals as 
either wild (ferae naturae) or domestic 
(domitae naturae), and both were con
sidered property of the state.~ 

Alice A. DC't'!ne is Assistant M/nority 
Counsr[ {tJr the CommiUrc on Agriculture 
for the U.S. House of Represrnratwes 

ArI.... op/lllorlS, (indirlgs, COrlc!USWIIS, or recommenda· 
tlOIlS expressed herem are those of the author and do 
rwl necessarily re{l('(." the Vlews of the Committee or 
an)1 members of the House of'Reprnentatwes 

Other philosophers such as Mon
taigne, Voltaire, David Hume, Charles 
Darwin, and Jerry Bentham believed 
that animals had the capacity to feel, 
reason, and to act according to choice. 
Therefore, these philosophers concluded 
that animals merited humanity's most 
serious concern. I () 

Michael Allen Fox, in his book The 
Case for Animal Experimentation, sum
marized the philosophies of modern ani
mal rights activists into two viewpoints. 
The first is that any use of animals as a 
means to human ends must he defended 
and moral acceptability demonstrated. I I 

The second viewpoint held by animal 
rights activists is that because pain is a 
bad thing, no matter who or what experi
ences it. any practice which involves in
flicting suffering is a prima facie wrong, 
and therefore, requires justification to 
prove such actions should not he con
demned. 12 

Generally, animal nghts activists are 
demanding the following rights for ani
mals: respect. wl·ll-being, and affection. 
The demands relating to respect include: 
(1) rec0f"Tflition of the important con
tl'ihutions that nonhumans are making 
to the human and nonhuman global 
communities; (2) no discrimination 
based upon species membership and an 
opportunity to he left in a natural state 
or in an environment that allows choice 
of social interactions and preferences of 
the animal; 13) freedom of access; 14) 
provision of legal guardians to protect 
the rights of animals; and (5) freedom 
from imposition of disrepect or freedom 
from such things as forced labor. 1:) 

The demands relating to well-being 
include: {I) right to life independent of 
moral, economic or political needs: (2) 

right to wildlife preserves; (3) right to 
an environment free of human-created 
stress; (4) freedom from slaughter and 
cruelty; (5) freedom to develop in the 
most natural way possible: (6) proper 
medical care; (7) right to euthanasia 
equal to humans; (8) right of legal 
adoption of an animal by a human 
being; (9) freedom to access via guard
ians the political and legal institu
tions. I1 

The demands relating to affection in
clude: (1) an optimum aggregate in shap· 
ing and sharing affection; (2) freedom to 
associate with the same or other species; 
(3) the option to accept or reject a pre
ferred opportunity to participate in the 
affection process; (4) freedom to form re
lationships based upon affection; and (5) 
the opportunity to use policy instru

ments to protect the rights relating to 
affection, \" 

Deprivations of animals rights 
Activists cite a variety of activities 

which, in their opinion, deprive animals .-
of one or more of the aspects related to 
respect, well-being, and affection. These 
activities include hunting and trapping; 
slaughtering animals for food: factory 
farming; animal genocide as charac
terized by the extinct, endangered, or 
threatened species: experimentation on 
animals; and animal cruelty and aban
donment. Iti 

Hunting and trapping have been 
criticized because of the pain inf1icted 
upon animals caught in traps. Secondly, 
animal actIvists question whether hunt
ing and trapping are still necessary, as 
t.hey once were, to provide food and 
clothing, FurthE'r, the slaughtPr of ani
mals defies the concepts of respect. well
hemg, and affection. 1, 

The slaughter of annnals ror food and 
factory farming have been condemned 
hased upon thp premise that eatmg meat 
has caused health problems in humans, 
such as cancer and hpart di,<.;e[lsP. Spc· 
ondly, because of the consumption or 
meat. much of the nation's cropland is 
devoted to raising crops that are fed to 
livestock. Animal activists suggest that 
these resources may be heUer utilized if 
thE'Y were devoted to alleviating world 
hunger. IS Factor...... farming is criticized 
fOT it~ perceivl,d effect on animals. which 
are allegedly victimiu·d by overcrowd
Ing, restricted movement, unnatural 
diets. and unanpsthetized surgical pro
cedures in order to maintain a profit for 
ab'1'ibusiness corporations. 1'1 ActiVIsts 
claim that the Animal Welfare Act 211 and 
state anti-cruelty laws do not adequately 
protect farm animals,~1 

Animal genocide, according to animal 
activlsts, is directly linked to human 
exploitation and control of the environ
ment. Environmental alterations have 
reduced the habitat available for many 
plant and animal species. Hunting is 
further criticized by animal activists be
cause uncontrolled hunting or poaching 
has endangered species such as the Afri
can rhinoceros, whales, dolphins, and 
seals.~2 

Experimentation on animals has gen
erated a great deal of criticism. ~3 Animal 
experimentation, or vivisection, has 
been condemned for its infliction of pain 
and suffering on animals. AnImal ac
tivists argue that federal and state laws 
do not protect or ensure the welfare of 
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animalsY4 Animal activists prefer that 
biomedical reRearchen; consider and 
adopt alternatives to animal experimen
tation. 25 

Finally, animal activists condemn 
tTUl'lty to animals. Activists cite such ac
tivities as cock fighting, hull fighting, 
and circuses in which animals have heen 

~ '.	 trained under a great deal of cruelty to 
perform unnatural acts as examples of 
animal exploitation. Further, animal ac
tivistf> condemn the abandonment and 
eventual euthanasia of unwanted am
mals, normally dogs and cats. 2

f:i 

The movement 
It i~ diflicult to estimate the size and 

economic hasp of the animal right;:; 
movement. In 1982, one report esti
milled that the movement consisted of 
numerous natlOnal and local groups. The 

.:!J '_ same report estimated that the then 
three major groups - the Friends of Ani
mals (FOAl, the Humane Society of the 
United States (HSUS), and the Fund for

" Animals, had a combined membership of 
446.000." In 1966. HSUS alone had a 
'll'mbership of ~OO.OOO and assets of' 

--over 10 million dollars:''' 
Other groups with substantial wealth 

include the Massachusetts Society for 
the Prevention of Cruelty to Animals 
\\'ith over 40 million dollar~ in as.sets and 
the Anwrican Society for the Prevention 
of' rrudtv to Animals with over 10 mil
hon dolla'rs in assets.~!l 

Fundmg for these organizations is de
nved from a varil't .... 01' sources, bequest}o; 
;lTld dnnation:-; being the largest. Income 
]." al.-;o generated from investments. 
nwmlH'rship dues, and services for ani-
m;d:- ii' , Tht, .... iz{' of the movemen t and the 

Wt'dlth or some of the organizations 
\\ llhm the movement indicate this to be C-. 
d pOlentially powerful political force.'ll 
HoweH'r. divisions of philosophy and••I 

strategy. as well as allegations of con
n lcb on Interest on behalf of organiza
tlunal board members, have prevented 
lhe movement from reaching its full po
Iential. 

Previously discussed were the de
mands of the activists that animals be" , 
given basic "rights" of respect. well
being. and affection. The animal rights 
movement is divided into more than 
thirty natIOnal orgamzations that may 

romote one or more of those listed con
--~erns related to the three basic rights. 

Further, the movement is divided 
philo.sophically into animal welfare 
groups and animal rights groups. Ani

...
 

mal welfare groups are concerned mostly 
with assuring proper care, treatment, 
and shelter for animals. Animal rights 
groups go beyond the concept of protect
ing the physical well-being of animals. 
Animals rights groups seek to establish 
legal rights for animals.: l 

:.! 

The animal rights movement is still 
further divided by philosophical differ
ences in strategy to achieve their desired 
goals. Some groups such as the People 
for the Ethical Treatment of Animals 
(PETAl actively seek to "liberate" ani
mals while other ~roups seek less violent 
means of reform.',] 

The goals and strate~es of these or
ganizations vary according to the par~ 

ticular philosophy adopted. Generally, 
antivi\'isection groups attack the valid
ity af biomedical research as cruel and 
unnecessary for the advancement of 
medicine. Opponents of biomedical re
se<.uch USl' reports of corruption, abuse. 
waste, and fraud in science and medicine 
to persuade public opinion against viv
isection. Secondly, antivivisection ac
tivists persistently seek le~slation to 
ban experimentation with animals and 
establish legal rights for animals.'H 

Another strategy adopted by many 
~ryOUps is a concerted effort to recruit 
professionals such aR philosophers. 
lawyers, veterinarians. physicians. and 
scientists. Almost all of the animal 
rights movement organizations havl' 
adopted major public education or prop
aganda campaigns to project their mes
sage. Paid advertising, news media, and 
wntten articles are just a few of the tools 
used by the organizations.: l :> Many of the 
readers of this publication may be sur
pri}o;ed to learn that in 1983 the Young 
Lawyers Division of the American Bar 
Association established the Animal Pro
tection Committee. This committee was 
established to provide a forum for attor
neys for exchange of ideas and informa
tion about animal related laws and "to 
increase the protection that animals are 
afTorded under the law. '':If:i 

Finally, some radical fringe elements 
of the animal rights movement ha\'e re
sorted to illegal actions such as breaking 
into research facilities and "Iiberatin.c" 
animals. Incidents of violence have been 
reported across the United States 
Canada, and parts of Europe.:l7 

Current regulations 
The animal industry is regulated on 

the national level by the Animal Welfare 
Act, 7 U.S.C.A. § 2131 et seq. (1988). 
This law was designed to assure the hu

mane treatment of animals in transpor
tation; to assure the humane treatment 
of animals in research; to protect owners 
of animals from theft; and to regulate 
persons selling, transporting or han
dling animals to be used in research. 
exhibition. or as pets.'l/'! 

The act defines animal to include dogs. 
cats, monkeys. guinea pigs. hamsters. 
rabbits, or other warm-blooded ani
mals.'lY The term animal does not in
clude the following: (1) horses not used 
for research; (21 farm animals such as 
livestock or poultry for use in improving 
animal nutrition. breeding. manage
ment, or production efficiency; or L3) 
farm animals intended for use for im
proving the quality of food and filwr l(l 

The act generally regulates the ac
tivities of research facilities. dealers. 
and exhibitors. Dealers and exhibitors 
are required under the act to obtain a 
lieense prior to selling, transporting, or 
ofTpring for sale or transport animals 
used in research or for use as pets. Re
search facilities are prohibited from pur
chasing dogs or cats from anyone except 
operators of auction sales. or lict'nspd 
persons."l) All dealers, exhibitors, re
search facilities, intermediate handlers. 
and carriers are required to keep records 
renecting the purchm:e, sale. transpor
tation, and identification of pre\'ious 
ownprs.·I~ 

The act authorizes the Secretary of the 
USDA to inspect these facilities. The act 
is enforced b.v the AI1Imal and Plant 
Health Inspection Service (APHIS). Vio
lationR of the act may result in revoca· 
tion or suspension of licenses or civil or 
criminal penalties. The act also requireR 
the Secretary of Agriculture to report to 
Congress his findings relating to the 
treatment of animals in licensed facil
ities and in transportation. 7 U.S.C.A * 
2155 (1988). The act also prohibits ani
mal fighting ventures. 7 V.S.C.A ~ 2156 
(1988). Trade secrets held by research 
facilities are protected under the act. 7 
U.S.C.A. §2157 (1988L 

Two other federal laws alRo regulate 
the treatment of ammals. The Horse 
Protection Act, 15 U.S.C.A *1821 (19761 
makes it unlawful to show. exhibit. auc
tion, or sell "unsound" or sore horses.~:; 

The 28·Hour Law, 45 U.S.C.A. § 71 et 
seq. requires common carriers engaged 
in interstate commerce to unload ani
mals for rest, water, and feeding for at 
least five consecutive hours every 
twenty-eight hours. 44 The expenses of 
feed and water are to be assumed by the 

(Continued on next page) 
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owner or custodian of the anlmals. Rail 
lines are entitled to place a lien on the 
animals to assure payment by the own
ers. The carrier may be liable for civil 
penalties for violation of the act. 4G 

In addition to these federal regula
tions, every state has adopted some 
fonn of anti-cruelty statute. These sta
tutes may address one or more of the 
issues relating to cruelty, neglect, or 
deprivation of environment to ani
mals.46 The breadth of the regulation of 
these statutes varies accordinf: to com
munity standards and values. 7 For ex
ample. North Dakota has a broad sta
tute, which generally prohibits cruel 
acts; requires that animals be provided 
with food, water, and shelter; and pro
hibits animals from being enclosed with
out exercise or wholesome change of air. 
This statute also regulates the transpor
tation of animals.48 Other state regula
tions may address only one aspect or 
may exclude research facilities or farm 
animals.'J9 

Movements to expand regulations 
In the past few years, there have been 

several attempts at the federal and state 
levels to expand the regulation of this 
area. Last year H.R. 1770, 100th Congo 
(first introduced as H.R. 4535, 99th 
Cong.) was introduced. This bill would 
amend the Animal Welfare Act to pro
vide that: 

any person may commence a civil 
action on his own behalf or on behalf 
of any animal protected by this Act 
to compel any person or persons 
charged with the duty by statute or 
regulation to enforce the provisions 
of the Act to execute such duty. 

This bill would have created a private 
right of action for, and granted standing 
to, "any person" to sue any other person 
to compel him to enforce the Animal 
Welfare Act. The bill would have also al
lowed attorney fees to either the prevail
ing plaintitT or the prevailing defendant 
if such action was found to be frivolous, 
unreasonable, or wlthout foundation. 50 

At the time of its introduction, the bill 
had sixty-eight cosponsors. The bill is 
currently before the House .Judiciary 
Committee. 

Currently, H.R. 425, 10lst Cong., ell
titled the Animal Welfare Protection Act 
of 1989, would amend the Animal Wel
fare Act with respect to the issuance of 
temporary retraining orders and injunc
tions in specified instances. This bill has 
twenty-nine cosponsors and is before the 
House Committee on Agriculture. 51 

There have been many attempts at the 
state level to increase regulation of ani
mals. Probably the most notable was the 
movement that took place in Massachu
setts. In 1987, the Massachusetts Coali
tion to End Animal SutTering and Ex
ploitation (CEASE) gathered over sixty-

five thousand signatures to amend the 
Massaachusetts Constitution to require 
the Massachusetts Commissioner of the 
Department of Food and Agriculture to 
issue regulations ensuring that farm 
animals are maintained in good health, 
and that cruel and inhumane practices 
are not utilized in the raising, handling, 
and transportation of farm animals. The 
petition called for the formation of a sci
entific advisory board to examine ag
ricultural practices and propose regula
tions to the Commissioner. The petition 
specifically attacked the veal industr)' 
and demanded that regulations be 
adopted to stop the perceived abuses of 
veal crates. 52 

Farm organizations, such as the Amer
ican Farm Bureau Federation of Massa
chusetts launched major campaigns to 
defeat the initiative. Opponents of the in
itiative sought to inform voters that farm 
animals are humanely treated and that 
the proposed Jaw would significantly in
crease the cost of the finished prodUl:t at 
the market place:'):; Through these ef
forts, the petition was defeated. 

Conclusion 
Although the Massachusetts initiative 

failed, it had an enormous effect upon 
the livestock industry in the United 
States. Today, almost every locaL state, 
and national livestock association has 
started discussing and examining the 
practices of their industry. Perhaps this 
is exactly what the animal activists have 
wanted. Agriculturalists must develop 
the sophistication and understanding of 
the philosophies of those within the ani
mal rights movement, to assure that at 
tempts to reform the animal industry 
are logically accepted or rejected. 

Further, agriculturalists should adopt 
some of the strategies of the animal 
rights movement. For example, profes
sionals involved in agricultural should 
be called upon to research and produce 
scholarly publications regarding the va
liditv of animal activists' concerns. Sec
andfy, agriculturalists should encourage 
good animal husbandry practices and in
fonn the public of the benefits of tbose 
practices. Finally, agriculturalists may 
want to seek coalitions with other in
terested groups such as researchers or 
sportsmen to exchange information. By 
adopting these strategies, agricul
turalists may be able to overcome some 
of the emotionalism surrounding these 
issues with reasonable responses. 
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IOWA. Halls analysis affirmed. The 
Iowa court has become the first federal 
district court to adopt the theory that 
the federal rules on the assignment of 
[ann program payments preempt the ap
plication of state commercial law claims. 
In In re Mattice, (Bankruptcy No. 86
3351-Wl, Civil Order No. 88-22-W !S.D. 
Iowa 1988), a case involving claims 
made by FmHA, the court adopted the 
reasoning first put forward in In re 
Halls. 79 Bankr. 417 !Bankr. S.D. Iowa 
19~71. The bankruptcy court had applied 
lh(' same reasoning in resolving this 
ra:;e. See In re Mattice, 81 Bankr. 504 
i Bankr. S.D. Iowa 1987 l. The court in its 
analysis noted that Congress had clearly 
~tated an intention to restrict the aliena
bility of farm program payments and 
that the federal regulations restricting 
assignments did just that. 1n the face of 
this clear Congressional intent, the court 
ruled that state law must give way. The 
court noted that it did not believe the 
Eighth Circuit Court of Appeals' decision 
in In re Slinberl!. 729 F.2d 561 (1984), 
was controlling because there the court 
was dealing with an implied restraint on 
encumbrances whereas in this case the 
restrictions on encumbrances were ex
press. 

The court's ruling is certain to con
tinue the confusion on the issue of cred
itor claims to farm program payments. 
To date. there have been three cases that 
specifically reject the preemption theory 
adopted in Halls. The::;e include the 
Northern District Bankruptcy Court's 
deCision in Arnold, the Kansas bank
ruptcy court's decision in In re George, 
85 Bankr. 133 11988), and the Colorado 
bankruptcy court's decision in In re Har
vie, 84 Bankr. 197 (1988), The decision 
in Mattier is the first by a federal district 
court. The district court decision is sub
ject to the same criticism that can be di
rected at Halls, in that it fails to recog
nize that the restrictions on encum
brances found in the federal regulations 
are found in the rules concerning the di
rect assignment of payments using the 
ASCS procedure for assignments. None 
of the creditor claims in either Halls or 
Mattice involved assignments. Further, 
there is nothing to suggest that the 
ASCS rule concerning the prohibition of 

state based claims against generic cer
tificates was also meant to reach the pro
ceeds of the certificates. See, Hamilton, 
Securing Creditor Interests in Federal 
Farm Program Payments, 33 S_D.L. Rev. 
1 (1988) and see generally, Turner and 
Callahan, The Nature. Treatment, and 
Classification ofSeclirity Interest in Gov
ernment Farm Payment Programs and 
Related !.<slies, 10 J. Agric. Tax'n & L. 
(1988), 

- Neil D. Hamilton 

MASSACHUSEITS, Animal nghts ref
erendum rejected. On November 8, 19BB, 
Massachusetts voters rejected a referen
dum to establish new requirements for 
the humane treatment of farm animals 
in Massachusetts, although earlier pUb
lic opinion surveys had shown strong 
::;upport for the measure. The referen
dum, had it passed, would have prohib
ited the use of strict confinement for ani
mals :mch as hens and veal calves. The 
use of anesthetics for practices such as 
beak trimming would also have been re
quired. A successful referendum would 
have established a Scientific Advisory 
Board on Farm Animal Welfare which 
would have the authority to establish 
regulations governing the raising, trans
portation, and proce.s::;ing of both live
stock and poultry. The board's approval 
would also have been required on all ag
ricultural construction projects with 
costs in excess of $10,000. 

Despite the defeat of this referendum, 
it is widely believed that agricultural in
terests across the country will be in
creasingly confronted by the demands of 
animal rights proponents in the future. 

- Julia R. Wilder 

This material is based upon work sup
ported by the USDA, Agricultural Re
search Service, under Agreement No. 59
32-U4-B-13. Any opinions, findings, con
clusions, or recommendations expressed 
in this report are those of the author and 
do not necessarily rellect the view of 
USDA. 

MISSOURI. Failure to extend credit not 
a prima facie tort. The Missouri Western 
District Court of Appeals held in Boat
man's Bank of Butler u. Berwald, 752 
S.W.2d 829 (19881, that the defendants, 
operators of a dairy farm, did not make 
out a sufficient cause of action for prima 
facie tort. The bank had encouraged the 
defendants to enter into an agreement 
for an extension of an additional line 
of credit, but subsequently refused to 
grant the extra credit when the bank be
lieved collateral was insufficient. Addi
tionally, the bank refused to allow the 
borrowers to sell their cattle, which the 
bank had secured, in the dairy buy-out 
program. 

[n a jury trial. Berwald W8!' awarded 
$50,000 actual and $100,000 punitive 
damages. These were offset by an award 
of $58,336 on the bank's note. On appeal. 
the court reversed the awards to Ber
wald and affirmed the trial court's find
ing for the note. Additionally, the ap
peal:;: court remanded for determination 
of attorneys' fees and interest from the 
date of default. The court stated that the 
elements for prima facie tort were not 
met. 

In Missouri, prima facie tort was first 
recognized in Porter v. Crawford & Co., 
611 S.W.2d 265 (Mo. Ct. App. 1980). The 
elements as outlined in Porter are: (1) 

an intentional lawful act by the defen
dant; (2) an intent to cause injury to the 
plaintiff; (3) injury to the plaintiff; and 
(4) an absence of any justification or an 
insufficient justi fication for the defen
dant's act. The Berwald court declared 
the plaintiff ". carrlies/ a heavy bur
den of proving 'actual intent' ofthe Bank 
to injure them. ." 752 S.W.2d at 833. 
The court continued by stating that 
"[tlhe fact that injury might he the natu
ral and probable consequence of the 
Bank's act is not sufficient to show the 
malice required for prima facie tort." [d. 

Therefore, since the plaintiff failed in 
showing that the bank intended to caUSe 
harm, an action in prima facie tort was 
not available. 

- Philip J. York 
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