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The reguiation of vesiodk confinement operations is a metter of growing pubic
debaie aooss the countly. A aiiicdl issue s whether counties and ather locdl

govemmernis can reguiate lrge ivestock fadiiies and operations, orwhetherthe

ok souce of any reguision les wih the saie legsbtie. A soyiicart lone,

Supreme Court decision of early March addressed this issue with the resut thet

local reguiation of vesiodk confirement fadiies wes sgniicanty weakened.

Goodell v. Humboldt Courty , No. 31297-790, 1998 lowa Sup. LEXIS 37 (Mar. 5,

InOdcberof1996 the Humboldk Courty, lowaboard of supernvisors adopted four
adnances appicabled 'targe vesiodk confinementieeding fedities” RegLisied
confinement fadiiies were those where the ivesiodk were or could be confined ©
areas which were totally roofed and where the animal weight capacity was more
than 500,000 pounds for cattie; more than 300,000 pounds for swine; more than
300,000 pounds for chidkens; and more than 500,000 pounds for turkeys. Each
ordinance addressed a difierent metier of concem o the county.

One ordinance imposed a permit requirement before construcion or operation of
areg ed fadiy could begin Appicaiionforthe parmithed bbe fliedwih the
Humboldt County auditor and contain spedified information. The audior was
required to forward the application to the Humbaldt County Emvironmental protec-
tion Officer who wouid then conduct an independent investigation o insure the
proposedifadily* tompleswihalgppicablesiatuie, ardinences, andregutions”

If deemed to be in compliance, the appication would be forwarded 1o the courty
board of supervisars and neighboring property owners wouid be informed of the
pending application. Ater a thiry-dlay peviod for pulbdic comment, the board would

fion araperaiion ofareguisied fadily wihoutthe requisie parmiwes SUbedto

aav peraly dfiup o100 perdayafviosion. The couny couidalsoseekibhave

the delendiant abete or cease the Vickion, or teke diet adion o comedt the
viokion with the cost of any absiement or conedtion assessed against the defery

dat.

Anather ordinance established financial security requirements designed to make
sure that the funds necessary o meet the cosis of deanup and remediation for on-
ste and offsie conamination were avalable if needed. The finendal assurance
required by the adinence could be inthe farm ofa surety bond, insurance, or sef

insLrance Viokionwassuigedivadviperallyupto&100perdaydfviosion The

Continued on page 2

Gz ensus  rdorm needed
The 1990s has become the era of diizen suits and private enforcement acions have
exploded under the Clean Water Act, Clean Air Act, the Resource Conservationand
Recovery Act, and the Emergency Planning and Community Right-to-Know Act.
Ciizen suis provisions were added to envionmental statutes o goad the
responsitie agenciesto more vigorous enforcement of antipolution sendards and,
ifhe agendes remained inext, to provide an altemative enforoement mechanism.”
InFebruary, | spoke to Washington Siate dairy fammers targeted by diizen suits
foraleged CleanWater Advidaiions. Thedizensuiisagainstthedairyproduicers
are ypca o those now rouingly fled againgt vestock producers and ahers
acoused of envionmenial viotions.: Clizen suis are inherently unialr o those
Continued on page 2



COUNTY HOME RULECONTINUED FROM PAGE 1

county couid also order the defendant o
abeie ar cease the Vidkion, or diedly
abeie or coredt the vidiion wih the
oosts of such abatement or comedion
being assessed against the defendant
Athirdordinanceimplementedground-
mmpmdrr]rxmt),/mng a
regustediadiyioddanapemiiom
the county's environmental protection
diicerioapplyivesiodkmanureoniand
arsinkholes. Theardinancealsorequired
thetareguisied fadily dlan a permt
fromthe county’s Ervironmental Protec-
tionOficertoapplyvestockmanureon
land draining into agriculiural drainege:
weks orsnkholes. Underthe ardinence,
the county wes diredied o annualy test
suchweks and snikhokes o insure they
had nat been contaminated by ivestock
manure. Upon the presence of contami
refon, he fdiys peniiorbrd ap-
plcaion of Mestodk manure would be

sepeded Viodion  of ts

avomaicaly : _
odnancewas punishablebyaavlpent
alyofup$100perdaydivideion,or
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the county could order the defendant o
I i :

adion o abeie ar aoredt he viokion
wih the costs of such abatement or cor-
rediion assessed againgt the defendant

Afouth odnance govemed odos from

regused fedlies by presaiong the
minmumdistancethatareguiatediad-
iycouldbelocatediomanyresidenceor

pubcuseaeaiinediywesnatzbe

1 corine adors on sie. The adnence
ako prohiied regubied fdiies fom
anyofsieemissonofhydogensuiide
conoentraions in excess o a spedied
el fermissonsexcesdedihepedied

b te fdy ove o opersr woud

be required o redesign the proed;, add
abatermentequipment, or dose the fad-
ty. Vioation dfthis adinence wes purt
heble by a a peraly nat o exceed
$100 for each day o videion. |n addk
fion, the county could oder the defent
dart o abae o ceese the viodion, o
od ke diett adion b abee ar -

red the viosion wih the cosis of such
abatementorcomedionassessedagainst
the defendant. Hog famers that resided
inthe countywhoplannedtoconstructa
reguiaiedfadilysued damingthaithe
ordnances were invalid.

At the heatt of the case wes a ke
principle known as county home rule
authority. Many Siates have aconsiitLr-
fional provision (Jowa. amended is con
siiion inths respectin 1978) gving
countiesthe ponerto reguiste theroan
locd afleis o poectand pesene e
iohs, piMeges and property of the
auyodisessasbgaste
saie b Thet s the Imt on couny
home rule power.

Whet if a siaie has laws impading
confinerment Ivestock operations; can a
county place more restidions on these
guerdiorshaddioniossebw? s
deartratapartiouarcounty cannotset
standardsandrequirementsthatareless
stingent than those imposed by siaie
law, buta county may set standardsand
requirements that are more stringent
than those imposed by state law unless
Saie bw provdes dhewise. For i
Sance,asaelegshiLre mayhave pe-
dicaly pohied bed adonwih re-
ure hes nat deally saied, any local
reguiaion mustbe consstertwih sate
law by nat prohiiing an act permitied
by siaelaworpermitinganactpronb-
iedhysaebw.

htelonacase, Goodellv. Humbolat
County ,No. 312/97-790, 1998 lona. Sup.
LEXIS 37 (Mar. 5, 1998), Humboldt
County claimed the ordinances were
wihin iis home rue authority because
the lona legsiate hed not expressed
ishenionopreemptiocalreguiaion
o esiodk confnement fedlies and
that the county ordinances were consis-

versely, the hogfamersarguedthetthe
ardnances reguisied a matier of Siate-
wide concem and that the comprehen-
sve ralure of the lona laws reguiating
animal feeding operations indicated the
legeaLIES nent o prevert counies
from enacting their awn requirements.
The counly distict court rued thet
therewesnooconiicheteentreeofihe
ing a part of the fourth adinance thet
required a minimum distance be main-
tained between resdents and ivesiock
gperations. Anather part of the fouth
orinance estabishing sendards for air
Cuelly near lrge: operaions wes Up-
held, butwasdeemedunenforceable. The
ocouthedthette povsondfhead:
nance conceming air sandards was ur-
enforceable untl Humboldt County had
complied with an lowa law requiing
local govemmenid enties 1o obiain a
oattiicate of acoepance fom the De-
partment of Natural Resources for any
local arr palution conird progam. See
lowa Code  sedion 4558145 (1997).
On apped, the lowa Supreme Court
reversed the counly distict cout and
held that the Humboldt County ordi-
nances dd more than merely establish

morestingentsiandardstoreguistecon+
frement  gperaions. Goodellv.Humbolat
County , No. 31297-790, 1998 lowa Sup.
LEXIS 37 (Mar. 5, 1999) Instead, the
cout held that the county odinances
revised the Siate reguisiory scheme ina
example, wih respectio the county per-
mirequiement, the coutheld thetthe
adnanceaeaidanighinthecountyto

abete avioation of siate lw by making
complance wih Siate law a condiion of
obiaining a pemit. lowa law prevents

the DNR from pursuing an enforcement
adtion against an animal feeding opera-
tionwithoutpriorapproval fromthe Ene
vironmental Protection Commission,
uesstsedsberiareadd perely
af$3000arkess. Bu, underthe couny
adrene, T a fdly 5 goeaed n

vidktion of siaie lw and wihout the
required county permit, the county can
hing a ad adion © eon opaain
wihoutobtainingthecommission'sprior
approval or without giving the DNIR no-
tedsratokanainite
viokiionwasnotabeted. Thus thecout

hed tet te odnance doned the ocouny

10 do indredly whet Siaie law dredly
prohbied

Wiih respect to the county ordinance
1eqing a reguised fdly o post
nancial assurance before commencing
gpevaions, the coutheld et the adk
nance conficied with another lona law
estabishing a manure storage indem-
nity fund for the purpose of ‘indenniy-

Continued on page 3
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Home rule/Cont. from p. 2

rgacm‘lybrepersasremd D deant

The county ordinance prohibiing the
gppication of vestodk manure on land
draining ino an agriculral drainege
welorsnidoethetresuiednooniams
nation of groundwater unless a pemit
wasobiainedfromthecountywasheldto
be noonidwiha sae wexessy
making the DNIR exdlusively responsible
for regubting the disposal of vesiok
wese fom connement fadiies.  As
such, the coutt held thet the Siate hed
removed ary home rule aLtthority of the

fomreguisiedfadiiesgavethe county

the right 1o enjoin and abeaie an animal
feeding operation upon a mere showing
the operaior faled 1 comply wih the
county's standards. However, lowa law
places Imitaiions on nuisance lawsLis
againstanimal feeding operationswhich

were designed to promote the expansion
dfanmdagicuiureinlonabyproied-
ingthoseengagedinthecareandfeeding
ofanimals. Assuch, lowalawpreverted
an inuncion againstan animal feeding
operation based on odors uniess certain
condiionsweremet buithecountyordk
nance alowed an inundion or abete-
ment without requiing the county to
meetthe condiions ofthe Siaie saiLie.
Assuch, the coutheld thettherewas a
diedandirecondableconiidhbetneen
theordinanceandlowanuisancelawand
wes invald

The ssue of home Ue authoy 5
impotart © vesiodk agiouiure. As
ivestock confinement operationsexpand
in size and soope aaoss the county, t
can be expaced tet counties W &t
temptto address patential problems an-
fidpeied by the exsence dfsuch opera:
fors inher ocaly. Absert eqaess
sieiuiry lenguege gving counies the
auhoiy b address such issLes localy,
county home rule power may be cha-
kengedinoout. inaddioninlona,as
in a number of ather staies (such as
Karsss),‘egiouiurd adiies’aeex
empt fom county zonng. As a resul,
afiected parties may daim that county
ordinances amount to county zoning and
thet,consecuenty, her proposedtied
tesaeeenyt Thatssuearcsente

lowa case, but the Supreme Court held
thet the ordinances were an exerase of
the county's police power and were nat
oouny zonng Asaresut e agiok
M%wpmddruacw'l‘moan

Bz 201

Arguably, the lowa Supreme Courts
dedsonisincomect Homerue auhor-
tyisgeneraly consiued broedy andli
does alow counties 1o adopt ordinances
thatimposemorestringentrequirements
thansiaielaw. Wheatthe lonacouthas
sad s that ordinances may impose a
higherstandardthanstatelaw, butmust
akobecorssenwihsiaiebw. Thetls
a loner sandard than being imecond-
degee o nconssiency wih saie law
wineldaealbcdadnance. hary
eventthereguionafooninementive-
siock aperations wi connue toremain
a font bumer ssUe in agiouiure for
years b oome.

—Roger A. McEowen

Assocaie Proiessar of Agioultual
Agrcuttural Law and Polcy, Kansas
State University, Manhatian, KS.

Citizen suits/Cont. from p. 2

sued and major legsiative refom is

nescedo'edtepaying i’
hdizensusidhviol Bsadas o

vete atiomeys generd”  Theoreticaly

suchauispemidizensiosandinan

agency'sshoesandbringasuitwhenthe

agencyresponsbleforerforangervon:

menalsauesisunwiingorunabled

doso. Tosame edertthe dizen sus

fledinWashingion Siate are aresponse

10 recart Saie g voate ©

thase accused of ervionmental vida:

fors. I 1996, the Washington legsl-

ture passed a law imiting the poner of

the Siate's ecdlogy department o issue

perdlies for itime vidkions. The

law also permitted companies o request

compliance assistance inspections in

which they would be immune from sanc-

tions except in extreme documsiances.

someinthe Yakima Valey, decded that

the Saess resporese 0 dairs of envi

ronmental polution was inadeguate.

Aided by environmental groups from

Oam,  wertyie dres nieed d

Thereedvayewimiaionsiote

sedng An vl hes amgt D f

abnatfhe orshe can esbisn (1)
thet they have sufiered an actal or
threatened nury as a resut of the
chtals aos @ te nuy b ‘HY
taceehe’ 1 the defedlnts adions,
and@heruywlielberedessed
freindMddpevasntena
Anaganzaioncanfiesutonbehefof
its members if some of its members are
ted where an organization's members
daimed ham as b aestheic, ermon:
menial or recreationdl inerests.
Albssdaspioigs

tor and responshble erforcement agency
e pamediing The sdrdayno-
foesavestnopuposes Asthenaice
alons the aleged viosior o come b
compliance. Second, talonsthe agency
b sep nfenotements gopropisie.
Clizensuisare natgopropriaiefan
agency is ateedly digenty prosecuing
the aleged vidaior. What consiiuies
digent prosecution, honever, snaten
fiely deer. Mostcousheve hed thet
noda”btnamsj;headn

finance an environmental mitigation
poed, he deercarts siwinerabe
toadizensutbecausesomecoutshave
heldthatsuchapaymentisnotapenalty
for the purpose of digert prosecuion.
And certanly an agency dedson nat o
agpdtadizenai

Clizen suiis are aided by the conoept
o ot By, Ly udr te
major environmental siatutes canbe es-
tablished without any showing of negi-
gencearaukonthe delendartsbhehel.
Theplantifsmergyneedprovethatthe
defendant has an unexcused vioiation of
a siandard or permit recuirement. For
example,nthe\WashingonStatediizen

Suisageisickiyproducersiisaleged
thethe clriesare parntsources ofpo-
Lionandthetassuchtheyarerequired
to have National Discharge Elimination
System (NPDES) permits. Sincethey do
nathavetherequestedpermits hesuis
alegethatthe Clean\Water Acthasbeen
voeed

Pesos wofke den sk hae i
arnofrancd exposue. The plintiis
rouiinely form a norHprolk oganization
in whose name the lawsuit is brought
For example, in Washington state the
dzen as ae i on b o te
Community Assodiation for the Restora-

Continued onp. 7
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Bewar ethebodpr it

By John D. Copeland

A famer recognizes the importance of
proieding the wekbeng of his or her
Ivestock. But regardess of how much
care a famer provides, some losses are
bound 1o ooour from acoderts, disease,
predaiors, orads of God. Recert v
sion coverage of hundreds of exhausted
daiy catie dying in confinement areas
tumedintomuddy quagmires by EINifio
rars sagim freminder ofthe need for
Ivestock insurance coverage.

Property insurance coverage for fam
animals canbe obtained throughabroad
ooverage poicy Which covers vestock,
fam machinery, strudures, and ather
personalproperty;orbymeansofaseper
re hesok  coweage pooy.
fomsare smiarinther coveragesand
exdusons The poldes define vesiodk
&s calle, sheep, swine, goals, horses;
MammmNdi’Hamls
are exduded from coverage.

Some types of animaks are ineigble
for coverage. Livestock commonly ex-
dudedind.de: (1)horses, mues ardor+
keys used orbred edusvely forraong,
show, ar dehery; () catle and sheep
Whie on ranges, nduding ivestodk be-
ing fed on winier aops at range locar
fons (3) hestock beng targpored o,

o flom, orwhie at Sodyards or com-
merceleedos and, @) hvesiodkwhie

i pudc sodyards, saes bars, see
yads, or packing plants or sughter
houses. 2

Bah pocy

Covered and excluded perils

A property insurance polcy typicaly
seestat hepoioyinsuresagaistal
died oss caused by’ gpedied paks
Livestock coverageinsuresthefameror
rancher as D inuries ar ceaths of he-
sockfomtepakd (Dfeat
ey (2 windsom o het; (3) exo-
o @ it and o commaiang )
airaatt, (6) smoke, causing sudden and

John D. Copeland s Director of the
National Certter for Agricutural Law
Research ad Inormation, Fayetievie,

AR

Theatoesbbeusedasaned cain

od ad reseach adl The use of hese

maak by any idvidial constiLies

an ageamat b hod hamess the autor,
theNatioral Cernterfor AgricuturalLavw
Researchardinformation, theUniversity

of Arkansas, and the United States
Depatret o Agioiue or ay Bdly
aaims, damages, orexpensesttatmaybe
inaured as a iest of ieee b a

relance onthe nformation conlained in

teate

li vesioc kinsur anceco ver ageissues

aoikriss (N gideakpe @
voancadon@vendasm(10)het;

(11) colson caueng dea of covered
vestock; (12) earthquake; and, (13)
bod  3Therearehoweverimiationson

dredlyarindiedlybyanydhedon
5 no coverage  commonly indude:
movement; (2)govemmentalaction,such
as agovernmenia oder o seize or de-
srwprqoeny(eoaowﬂepqo-}wb
destoyediopeventhesaeaddaie
3 ineniorel oss; @) nudear hezard;
6 daydn o uly s ©) ne-
gedt(PMerandmiiaryadionand(®)
weter. 4
When a coverage dispute arises be-
tweenaninsuredandtheinsurer,acout
mustconoenissfwih he paigs i
suring clause and the exclusionary
dausss. The it siep in any coverage
analyss is o determine whether the
nsureds Isses ae wihn are of the
perisdesabedintensuingdause f
they are nat, the arnelysis siops. fhey
arehenthecoutiooLsesisaralysson
the paoys edusonary dauses.

Multiple causation
A good example of the complexity of
determining whether coverage exists for
afamer’s vestock losses can be found
in the coverage for losses caused by a
windstorm or hal. For example, whie
losses from windstom or hall are cov
ered lssesduenWwinerrange'pats,
such as fireezing or smathering in bi-
Zards or Snowstonms, are ot
arelssescausaddiedyaindrediyby
snow or seet, whether wind driven o
nat I a coninement fdly aogpses
fromsnowaoccumuiation, hereisnocov
erageiorheanmalsinuredoridedhy
the colapse. A major snowstorm, how-
ever, is frequently accompanied by high
windsandthequestionthenbecomesone
o whch pei caused the buidng ©
collapse—wind or accumulated snow.
Stte law determines whether the i+
sured wl be abde o colet money from
theinsurancecompanyfortheloss.Some
Satespemiarecoveywherethelossis
caused by conourent perls, so long as
are o the conourent paris s covered
underthe poicy andthe covered peiis
the dominant cause ofthe loss. 6
In Shirone v, Insurance Co. of North
America, 7 te insureds poy nsured
agpinst vestock losses caused by wind

Q) eath

5 Excluded

storm. The policy exduded, however,

losses caused by “‘dampness of the aimo-
spherearexdtremesaftemperature” 8The
insureds calves were kiled duing a

\vioentstormithatproducednatonlyhigh
winds, but also snow and muddy fied
thet the calves died flom a combination
of wind, cod temperatLies, snow, the
size and age of the catle, muckly fed

Aphing lona b the tiel cout i
studed the juy 1 deace fhe wind
storm was the dominant or proximate
caedtelss rgadessatheaher
that the windstorm was the dominant
ae o te mueds bss adta wd
som wes a covered pai, the juy re-
uredaverdaforteinsued 10
Onappeal, the insurer chalenged the
tiel couts instrudions. The insurer
admited thet, ifthewind had blownthe
bamdoanandthe catie hadbeenkdled
as a resuk, the loss woud have been
covered. Butthe insurer contended that
the result of the bam being blown down
westheeqposuredtecavesiooddar
and snow. But for the exduded cause of
‘extreme temperatLire” the calves would
nathave ded n
The appelate court, honever, uphed
the vedd  The gopekle  cout  conduded
thatthewind, amongalthe causes,wes
thedominantcausedithecalves deaths.
Besdes destroying the bam, the wind
ehanced the eflect of d aher causes,
induding the inidlerable and extremely
m 12

Inaninteresting 1995 Nebraskacase,
the Nebraska Supreme Court used mul-
tijecausationinaratherunicueway o
compensate a swine producer for a herd
became infedied after a tomado caried
theuviusiothe producer’ssanetasing
gperation. The producer’s property I+
suranceinsured againstwindstorms and
dd not spedicaly edude nedios
diseases. The insurance compary cor+
tended, however, thet the immediate,
dominant, and proximate cause of the
swine producer’s loss was pseudorabies
and not windstorm. The company also
oconiendedthat, shcetheaibometans-
mission of an infedious disease was ot
a covered pai there wes no by
under the pokcy.

The Nebraska Supreme Court, how-
ever, held that the insurance company's

4 AGRICULTURAL LAW UPDATE APRIL 1998



narmow. ltis nat necessary thet awind-
stom pick up and throw swine 1o the
eathboorsiLieadetcaseiote
Ioss. fwindsiormmierials,indudnga
MUB, 00casn a ks, te bss 6 te
drect resk of the windstom, because
the windstorm is the dominant cause.
Thecoutuphedaverddinfavoraihe
swine producer, induding $128,732.33
nveleinaion eenses o pevert fu-
ther damage 1 the herd relaed o the
testing reating, andmanagementofthe
pseudorablies.
Offpremises power falres certanly
poseariskiodatyfamers pokproduc:
s, and pouly goaers who raise or
keep anmals in confined areas and are
dependent upon proper ventiation for
theheakthafthoseanmals. Asagenera
ke fponers st a ‘oo’ o
because of the falue of a megr tans-
fomeraffhepropertyonnerspremises,
and animals die because a ventiaion
sysiem faks, then those desths are nat
owered 1 Buthsome cases, the pod
meiecausedihelossofeedricalponer
may be acovered peid
Inone case aracooondimbed anelec-
ticalpoeandshorted outatransiomer
2 Asares, eedicalponerote

samepoduce’s . cofnement fdly wes

lost and a substantial number of hogs
died from heat exhaustion.
ance company denied that the deaths
were caused by an nsured pei The
producer, however, had purchasedawid
animal endorsement, which protected
him from herd losses caused by wid
animaks Thecoutheldthattheendorse-
ment appiied because the racocoon was
the proximate, athough indredt, cause
dihedesthafrehogs Thecoutiurther
held tet the poloy dd not spedicaly
exdude coverage for deaths from heat
edhausion. B

Nat al juriscidions, honever, look o
determine the dominant cause of a loss
whereinsuredanduninsuredcausescorn+
curindestroyingproperty. Usingwhatis
ofen desaed as a vy consanvative
approach, such juriscicions dery cover-
age whenever an uninsured peril com-
bines wih an insured per © cause a
bss, regadess of which pai s domi
nant Forexample,inthe 1971 Nebraska
aed  Ldokv insuance Co. of Noth
America ,* teinaueds besodk pdoy
covered damages caused by windstorm,
but exduded damage caused diredlly or
indredly by cod weather or ice. The
insureds cate were Ked when they
descendedintoashelieredareaarounda
and cod and "l though e ice anthe
pond and drowned. The Nebraska Su-
preme Court upheld a summary judg-
mertforthe insurer because oolapse of
the ice onwhichthe catle soodwes an

“ The insUr-

exdudedcause. Thecourtsiaiedthegen

ed e tet, Fan insured ped aom-

bines with a hazard expressly exduded

from polcy coverage o produce theloss,

the insured may not recover.” e
Toproedthemselvesfromoourtsind

ingnfavorofinsuredswhereconounrent

causss ae involved, insurers have re-

cently added a new provison © ther

standard exdusion dause. The new pro-

\isondeniescoverageany imeanunin-

sured peri combines with an insured

ped © case a bss The Towig B

typcal ofthe newlanguege:‘wewlnot

ey for a oss caused diedy o ik

redybyanydieidoning Stss

sed oedregadessdfany atercase

aeaetta cotbues onauetlya

hayssgaebte bss’'

added). 18

Theft or mysterious disappearance

(emphasis

ke nidyteck An et
monywasgiventhatanunmarkedempty
truck had been seen traveling towards
the feedat on severa oocasons in the
ealy moming houss. In addiion, the
companyddnathaveahistoryoftroule
wihstayngorescapngcatie: 2 hy
; . e

appeke cout saied o had et he
Jury could not have reasonably inferred
from this evidence thet the cate were
stoenwouidrendermeaningiesstheruie
tet the sued ooud poe tet  tough
doumsianial evidence” 2

The lonacase of Wike v. Unied Fre
and Casualty Co. 2 also certered around
whethertheinsuredsivesiodneresto-
len or mysteriously disappeared. The
insured contended thet the mysterious
disappearance dause applied because
there wes no evdence of a et The
i, honever, wes suooessllines-
tebishing adoumstantal case oftheft
V\Irmhedbredevnbmemmi\e

were never foded, and neighbors ob-
served an unfamiliar truck on the
nsueds aim bie at gt = Tretd
coutruednfavorofthensuredandthe

encedfhetthadbeenjusiiedunderte
abe %

I conrast 1o the two foregoing thett
cases;hensuredswerenatsuocessiuin
estabishing theft in the South Dakala
& d InsuanceCo.ofNathAmencav.

insuredshadneverreportedanyunusual
ocourencesonoraroundtherfaimadur-
ing the time the insured's hogs were
alegedy sioen Theinsuredsalsonever
noticed the gradual redudion in therr
number of hogs or, conseguently, any
decreased income from hog sales. %
Unfortunately for many famers, the
itimetheyrealzetrethvesiodkhes
been stolenis when they take inventory
dherhesodk Thepaidihetdoes
natindude thest discovered upontaking
neoy. ¥

Embezzlementand wrongful conver-
sion

When seling ivesiodk, insureds need
0 be caeld as 1 how they are pad
because propety  insurance  does not cover
lossesfromembezzement or conversion.
Typica of such cases s the Nebrasa
&d  Rohv.FamersMualins. Co. =
The insured had contracied wih a third
patybrase pogsforamontlyiee n
reum, the tid party wes 1 diedly
sd some dfthe pgs and share the pro-
oceeds wih the insured. The tid party
also contracted 1o purchase some pgs
from the insured. The thid party wiote
chedsiotheinsuredinexoessof$11,000
fomthesaedisomedihepgs buthe
chedawereremedasinsuficert The
insuredwesnetherpadiorthepgsnor
ddhereceiearymoneyfromthesaleof
aher pgs The plnilf fed a daim
under his property insurance coverage
fortheft Thensurerderiedhedaimon
the besss thet a thett hed ot aoourred,
butinstead the insuredis losses resuied
from wrongful conversion. ® | hadrg
forthe insurey; the coutexplained thet
conversion constitLites an unauthorized
wongful act of dominion exerted over
anather's property which deprives the
ownerafhisproperty permanenty orfor
anindeinie paindofime. % The cout
noted that the agreement between the
insuredandthethid partyddnotsip
theinsured cfonnershipofthe pigs, but
only gave the thid party possession of
teps ¥ Asaresd, teisuedwes
the vidim of a wrongful conversion and
natafthett Bventhoughthe coutnoed
thetconversonsatypedihetinsome
ingances, the cout b i necessay ©
aondite hetinthe coniext ofhe con-
verson exduson spedied ntheisuF
ance paicy and therefore denied the
insueds dam =

Continued on page 6
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Livestock insurance coverage issues/Continued from page 2

Vandalism and malicious mischief
Many farmers have suffered the war-
fondestudion ofivestookthroughads
of vandalsm and maicouss mischef  Long
before drive-by shoatings became a part
of the urban experience, famers knew
the fiustiation of heving therr vestock
inured or kled by such random adts of
vidence, Livesiodk coverage for vandak

between nsureds and their insurance
companies as to whether adts of vandat
ism must also be malicous in arder for
insLreds  adledt under ther palces,

especEl/Shoesamepalaesaovieco-

eage for vandalsm or maloous ms-

de . Foreare n Coke v. Courtty
Mueal Ins. Co. 2 temueds bat a
substantal number of hogs when elec-
tidty 0 the swine bam wes tumed of

by an unknawn person puling the mas-
fer lever. The swine sufiocaied in ap-
prodreielyone hourafierthe eledtical

fans ceased operating and temperatures
increased in the confinement area with
accompanyinghighlevelsofcarbondiox-

dpessuebpltemeseriee. The
oourt fourd thet the record suficently
esiabishedadoumsianialcase ofvan+

In Lasenv. AemensFAundins. Co. 3
the court held meloe 1o be an essenid
partofmalicous mischiefand thatcom-
pensation for damage from vandalism
ooud nat be anarded without proof of
maldousconduct Theinsurediost2000

o - it
The court found there was no evidence

from which a juy coud nier thet the
piotwaspromptedbyevimaives. *The
oout hed tet the mere fact thet the

pane wes fying extrermely low did not

iseotebd dfmelios mede o

camer’s polcy for compensation. There
5 honeve, coverage for esok i
Jredaidedestheresuicfanaodert
nvovingafamer'sonnvehideinwhich
Ivestock are being transparied, so long
as the odsn s nat wih anather ve-
hideownedoroperatedbytheinsured A
Iesiodk polcy, honever, doescoverthe
bssdtersuedsveike “
Coverage b aso proviced as © e
stock siudk by vehides whie vesiock
aremovingalongorstandingonapubic
ced  “ tsimpoartiorteinsuedo
remember that propety  coerage for e
sokedhacdemwihaveie
does nat provide the insLred with cover-
ace for any ity daims tet the
vehdes diver o passangers ey fie
againg the insured for negigerty B
ingiokegp vesiodk offhe highway.

Disease

In purchasing vestodk coverage a
famer should question her insurance
company and agent as to whether the
paloyocoversissescausedbydsease o
i an endosement © cover dseese 5
avalable. Two recert cases invohing
Porcine Reproductive and Respiratory
Syndrome (PRRS)  shoud concem al
swine producers. In each case the swine
producer unknowingly purchased swine
nfecedwihthe PRRSvius. “ haed
thecases theprooicer
seler that he wanied 10 keep his hed
freeof PRRSandthathe hadbeenreluc-
fant © change swine suppliers for that
reason. The company’s agent replied:
‘Wl thetisapretygoodreasontosiay
wihus” %

Each of the swine producers suffered
substantial financial losses fom PRRS
supplers. Unfortunaiely, the sales con
tracts al contaned waranty disdaim-
erssatingthatthe buyer purchased the
anne‘esk andethesdasgede
caly dsdaimed any warranties of mer-

podwerswereunabbu)recoverdam
ages fom ther supplers.
Insuchasiuation, asnine producer's
only oppartuniy 1o recover his or her
e bssss ies hapropatty poiy

thet covers losses fiom contegious ds
donatromaly it dsease asacovered
pai h fd, most pokdes spedicaly
exdude coverage fagovemmentagency
odes Mesok  destoed © poedt  oher
anmaks or the public fom coniagious
dseae

Blanket coverage vs. scheduled
animals
In insuring Ivestodk a famer must

decde whether to use blanket coverage
orio schedule indvidual animals. \When
overecestarnkesd aimidibly
sindcaied foreachgppicable vesiodk
dbss—catie sheepsmnegoaishorses,
mues, o donkeys. In addiion, a per-
anmdImisanassyed Fanant
meliskied, the produicer gelsthe cash
vale ofthe animdl or s assgned pe-
anmd im whidheerskess %
Insome instancesthefameris beter
off scheduing indvidual animeks. This
sespeaalymeasna*mabvﬁwm

o have blanketcoverage astomostafa
famer’s vestodk and o combine that
with scheduled coverage as b a number
of pariciary valueble anmaks.
\When ivestock coverage is wiiten on
a stheduied bess and addiondl hve-
sok ae aqued duing te poy M,
the newly acguired animals are auto-
na@lya)aedtrmpmm

Conclusion

bsses can be adiit sk gven e
edusonsaonanedniesiockpoices
and judcal niepretaions of boh in-
duded and exduded peris. The case ex-
arrpi&swﬂedhﬂ"sameaem

a san'pi‘g of the issues thet can be

what losses may have been covered un-
der an eatler pocy doianed by an i
sured may nat be covered under a re-
newed or new polcy. Insureds are offen
not anare of these changes. A good ex-
ampe dfarecent change isthe addiion

o ‘heged’ as an eduson. Afer prop-
eryisdamaged, aninsured has an ook
gaion © ke d reasoreble seps ©
proect the covered property. But the
an‘afier the fad’ underialing. Theex
dusion implies that an insured must
teke adion o proect the property prior
pabs @

Iisgicathetalmerkoneady
whathisivestockinsurance polcy adiLr-
ay covers. Insureds are ddigaied ©
read and undersiand their own polices.
Afamer should nat be reludant to ask
hisihsLranceagentaboutanypalicypro-
visions the fammer does not understand,
and he should get expanations in wit-
ing from the agert or home dfice. The
fnancal sekes are 1o hgh for ay
famer 0 be inadequaily  insured  against
hesock bsses

Continued on page 7
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LIVESTOCK INSURANCE COVERAGE ISSUES/G@ntinued from page 6

1 Fire Casualty and Surety Bulletins, Farms,
February, 1998, at C.2-1 (1998, The National
Underwriter Company) (hereinafter FC&S Bulle-
tins).

2/d.at C.2-2.

3 d. at V.2-2-3.

4 Id. at C.2-5-6.

5 Id. at C.2-3.

8 Shinrone, Inc. v. Insurance Co. of North
America, 570 F.2d 715 (8" Civ. 1978).

570 F.2d 715.

8 Id. at 717.

S 1d.

10 /d. at 718.

1 d.

2 Id., see also Graham v. Public Employees
Mutual Insurance Co., 656 P.2d 1077 (Wash.
1983) (en banc) (court used dominant cause ana-
lytical approach as to losses caused by 1980
eruption of Mt. St. Helens).

Assoc., et al, 619 N.E.2d 1222 (Ct. Of Comm.
Pleas Ohio 1993).

15 /d. at 1223,

16.187 N.W.2d 602 (Neb. 1971).

17 Id. at 605 (even if the court had used the
dominant cause rule, the insurer would have still
probably prevailed because arguablyfalling through
the ice was the dominant cause).

18 FC&S Bulletins, supranote 1, at C.2-5.

19 Coastal Plains Feeders, Inc. v. Hartford Fire
Insurance Co., 545 F.2d 448 (5th Cir. 1977).

20- Id. at 450.

2% Id. at 453.

22.220 N.W.2d 635 (lowa Ct. App. 1974).

= Id.

2 Id. at 637.

2441 N.W.2d 686 (S.D. 1989).

2. Id. at 688-89.

27 FC&S Bulletins, supranote 1, at C.2-3.

28-371 N.W.2d 289 (Neb. 1985).

st /d.

%2 |d. at 615-16.

33.282 N.E.2d 216 (lll. App. Ct. 1972).

3 Id. at 217.

35 Id.

36 Id. at 219.

37.139 N.W.2d 174 (lowa 1965).

38 Id. at 175.

% Id. at 176.

0 Id. at 177.

4. FC&S Bulletins, supranote 1, at C.2-3.

42. Id

43 Rayle Tech, Inc. v. Dekalb Swine Breeders,
Inc., 133 F.3d 1405 (11* Cir. 1998); Pig Imp. Co.,
Inc. v. Middle States Holding Co., 943 F.Supp. 392
(D. Del. 1996).

4 Rayle Tech, Inc., supranote 43, at 1408.

4. |d. at 1411-12; Pig Imp. Co., Inc., supranote
43, at 396-97, 407.

4. FC&S Bulletins, supranote 1, at C.2-1, C.2-
7.

47 Id. at C.2-10.

13- FC&S Bulletins, supranote 1, at C.2-6. 2 Id. at 613.

. | ochtefeld, et al v. Marion Mutual Insurance . Id., at 614. - Id. at C.2-6-7.
Citizen suits/Continued from page 3
tion of the Environmert, Inc. or CARE. pemissandionsibbelevied,induding Ciizen suiis were never inended o be
Those who fie dizen suis are usLely atomeyskees,agandplniswhole fund raising mechanisms for seffap-
assisted by some ervironmental organ- ivdouslbwslis. Uniaiureigly , ied pointed environmental watchdogs.
zation. In Washingion siate, CARE is erdooushavetradionalybeenelc- —John D. Copeland, Director;, Net/
representedbythe\WestemEnvironmen- tanttoimpose Rue 11 sandionsagainst Cerer for Agricuitural Lavv Research
tal Law Center and the Columbia Basin 029 and Informetion, Fayetieie, AR
hdiLie Some commentators have questioned Thsatesbbeusedanedt caiorefiod

Forenvionmenial ogarizations, i te corsiioely o den sk Ty andreseachad Theuseofhesematerasty
Zrssisaeawidtl Adzensi contend thet diizen suis corsiie an wmﬁmw& cgzgmm b hotd
gives the organization widespread, and unconstitutional encroachment by Conr hemiess ; o N d
denfvorebiepbidyhetcantans: gress on the Execuiive Branchis author- W%ﬁm
late into donations and increased mem+ ty. Qizen suis remove the poner of Stes Dyatnet o Agakre  fr ay B
bershp.  f suocessl in dolaining a prosecutorial discretion from the Execu- iy caims, damages arepenses et may be
jdgment o setfement, te dzen gow, fve branch and tanskr it o piveie hred asamest o BBEE D O EEE ™
ad tus is aoneys, ae enied © dizens. Pivatedizensareemponered tenedfraionaonnedintsatie
from the defendant. Even more impor- fnes on betef o the treesuy. For
frly, as pat of a seemert te ac example, in the Washington state dairy H
cused poluier may be foroed o maeke a Gases dizens are seddg ines df up Federal Regster
Subsintal finandial conrouion  an $27(000 per vioktion per day. nb' Id
envionmenial organization (suchasone Thus far, however, the courts have
thetbroughtthesuiorfundanervion: reededd consiiuioralatedsonthe Theidoningsassedondiemstet
menialproect These socaled ‘supple- dizensipoiorsditevaiosid were pubished n the Fedara
mental ervironmental proects” (SEPS) eral envionmenial siatues.  The only from February 23 to March 26, 1998,
enablefinancially strapped ervironmen- meansafoontolingtheincreasingnum- 1. CCC; Procurement of processed ag-
e agprizaions © uize dizen sLis berdfdzensLis s gEEhe ieom riculiral commodities for donation un-
asindssas A qiical refom measure woud be a derTitell PL#480;shpmentthrough

And what happens if the group bring- ‘winner teke al’ provision that would Grest Lakes pots, el 1ue; efiechve
ingtreligaioniosesthebnstkanda pemi the prevaiing party in ervion- daie 469863 Fed. Reg. 11101
verdd 5 reiumed for the defendant? meid  iein D ckd doms  Bes 2. NRCS; Noatice of proposed changes
Are the members of the plainiff non- and cout cosis flom the losing sde. in NRCS National Handbook of Conser-
proft organization required © pay the There is no legiimate reason for expos- vationPradicesforreviewandcommernt;,

? ingdefendantsonyothepaymentafal comments due 5/18/98. 63 Fed. Reg.

The answer is an uneguivocal no. Under atiomeys feesand cout aoss 13166.
the curent federd  law, only wiming Restraints on supplemental erviron- 3 Agricuitural Marketing Senvice; To-
plainifs are enied © be rembursed mental proeds also need b beimposed. matoesgrowninHorida; importedtoma-
foratoneys eesad cout aoss. De- Environmential organizations should not toes; finaliuletochangeminmumgrade
ferdents, win or lose, must beer dl of beabletoabanirencaiwindiaksiom sandards efiedivecbie 33098.63Fed
theroan cosis. Cviously, tisfuther pusung dizensutdams onbehefiof Reg. 123%.
tisanaeedy ineven pying ild - pivaiendvidLilsandaganizations. i 4, APHIS; Ruit fly cooperative eradk
wad the panis should be enoughthat such environmen- cation program environmental impact

Theonly redressthat defendants have el oganizaiions recehe aiomeys fees statement, comments due 4/20/98. 63
agaretpaniis s Rue 11 ofhe Fed ad cout aostsFhey are suocessin Fed. Reg. 13614.
erd Rues of O Pocecuie. Rue 11 binging legel adion aggingt a vioeior. —Linda Grim McCormick, Alvin, TX
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