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DC Quir ules on Distr ict Cour
Jur isdiction Over USDA NAD appeals

TheDC.Crouihesiued et 7 US.C. §6999 ploesiuisddionforthe reviewof
final USDA National Appeals Division (USDA NAD) determinations solely in the
fhddditoous Deaf Smith County Grain Processors v. Glickman
1206(D.C.Cr. 1998). Theuing s sgnicantbecause, prioriothe aediondfne
USDANADIN19%4, thegovemmenthadroutinelyarguedthatactionsforthereview
of farm program determinations could be brought only in the United States Court
ofFedera Caimspursuantiothe Tuder A, 28U.S.C.§1491, ftheamountoftne
program payments in dispute exceeded $10,000.

The impariance of the iing in Deaf Smith Courtty Grain Processors
iustaed by a bief review of a jurisciciondl issue thet hes long pgued fam
program liigetion. The review necessarly begins wih the fadt thet the federd
govemment is immune from suit unless it waives its sovereign immunity. Cor-
fronted with this immunity, fam program partidpants seeking judical review of
adverse determinations tradiionally have relied on the waiver of sovereignimmu-
nity found in the Administrative Procedure Act (APA), 5 US.C. §8 701-706,
spediicaly, 5U.S.C.§702. Thoughwithsomeexceptions, he APAWaivessovereign
immunly, & does nat coner uristidion. Honever, because the distict courts
possess general federal question juriscicion under 28 USC. § 1331, most fam
program fiigaioninthe federal district courts has been premised onbath the APA
and generd federa quesion jurisddion. As 10 the sope of review, APA § 706
provided the standards. See 5USC.87%.

Premisinganadioninadistictcourtonthe APAswaver of sovereignimmunty
and general federal question juriscicion hes nat been troublefree, honever. Two
dificuiies have asen. A, fhe complaint exqoresdy sought an anard of the
program payments allegedly improperly denied, the govemment routinely moved to
demisstheadionarotransiertiotheCourtoFedera Clams formerytheCourt
of Glaims) fthe peyments exceeded $10,000. Under the so-called By TuderAgt,
28USCE1491which

$10000.Underhesocaled L Tuder Ad, 28US C. 8134662, tedistit

t
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Continued on page 2

R epor tonthe Unf led National Str
fa Animal F eeding Oper ations

On March 9, 1999, the U.S. Department of Agriculiure and the Envionmental
Proteciion Agency set farth their Unified National Strategy for Animal Feeding
Operations (Strategy) aimed at addressing weter poluion and pubic health
impacts from animal feeding operations (AFOs). This Strategy announces a set of
voluniary programsregarding AFOs. Whiethe Strategy doesnatdelineateafederal
region ar senve as a subsiLEe for exdsing reguibins i sets the See o
appropriate actions to reduce environmenial degradation from AFOs.
of possie govermmenial involverment

1. The govemment seeks t minimize water quality and public health impacts
from AFOs, with a focus on AFOs that represent the greatest risks to the envion-
mentand public heatth.

2 The govemment seeks o make appropriate use of dverse tooks induding
voluniary, regulatory, and incentive-based approaches that complement the long-
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Continued on page 3



NAD APPEALS/CONTINUED FROM PAGE 1

such actions only ifthe monetary award
sought does nat exceed $10,000. Given
the aoss of ligelion, \ery 'ew adions
seeking less than $10,000 have been
brought in distict court, and when the
complainthas soughtmore than$10,000
the govemment usualy has been suc-
oesslindsmissng arransiening the
&R SeeDureFansincv.Bock , 6@
F. Supp. 867 (SD. Ind. 1989

Seoond, even if the complaint did nat
seek a monetary award but instead
soughtonly adedaratory judgment pur-
suant o 28 USC. §8 2201 and 2202
Cedaing thet te panifwes elgbe
or entied © the payments sougtt, the
govemmerntoftenmovedtodismissorto
tarsker te adion n such cases the
govemmentconiendedithatineflectthe
action was for money damages in excess
of $10000 since compliance wih the
judgment would require payment. Sx

VOL16NO.5WHOLENO.186  Api1999

Rt2,Bax292A, 2816 CR . 163
Ain, TX77511
Phone: (281) 3880155
FAX: (281) 3830155
E-mail: Igmccomick@teacher.esc4.com

Contributing Editors: Terence J. Centner, The
Unversty  of Geogla, Athens, GA Susan A Schneider,
Universiyof Arkansas, Fayetievlie, AR, Chrisiopher
R Keley, Universty of Aikansas, Fayetievie, AR,
RogerA. McEowen, Kansas State University; DrewL.
Kershen, Norman, OK.
For AALA membership information, contact
\Wiam P. Babione, Ofice of the Execuiive Diectr,
RobertA LeflarLaw Center, Universiy of Akansas,
Fayetievile, AR 72701

Agricultural Law Update is published by the
Ametican Agricuitural Law Association, Publication
dfice:MaynardPrining,Inc., 219New YorkAve, Des
Moines, 1A 50313, Al rights reserved. First dass
postage paid at Des Mones, IA50313.

Ths  publcation 5 desged D poide acuae  and
authoritative information in regard to the subject
matiercovered fissodwihtheundersiandingthet
the publisher is not engaged in rendering legal,
aoouning, o oher  poessodl s|eve
udﬁeﬂaﬂiﬂfsmﬁimmd

e adie

Leters  and ediorial contrioutions
should be directed to Linda Grim McCormnick, Ecitor,
Rt 2,Box292A, 2816 CR. 163 Avin, TX 77511

ae weloome and

Copyright 1999 by American Agricultural Law
Association. No part of this newsletter may be
repoduced  or transmited in any fom or by any means,
electronic or mechanical, indluding photocopying,
recording, or by any informaiion storage or retievel
system, without permission in writing from the
publsher.

eg datev.Lyg , 716 F. Supp. 1570
©. Az 1989). h dher wods, F e

payments in dispute exceeded $10,000,

the govemment often maintained that

even if the complaint dd nat exqpressly

seek payment in the form of “money
damages.”

Whehernfectornefiedacomplant
seeks ‘money damages” is significant
because the APA § 702 does not waive
sovereign immunity for adions seeking
‘moneydamages”  See5USC8M2h
addiion, APA § 704 conains anather
an “adequate remedy’” exists elsewhere.

See 5USC 8 h Bowen v. Massa-
dusets |, 487 US. 879 (1988), honewer,

the Supreme Court held that an action
for‘money damages” does natindude a
dedaratory judgment and inunction ac-

fon delengng the derd of federd

icad reimbursements to a Medicaid pro-

ik, k also ruled thet such an adion
wasnotbamedby APA§ 704 becausethe

Tudker Actdid nat provide an“adequate

remedy,” in pat because t authorizes

any vay imied inundive ekl The

raioneke n Bowen was subsequently
appied o federd fam program pay-
mens by the DC. Ciak in

Yeuter |, 876 F2d 976 (OC. Cr. 1989).
Nonetheless, folowing the

Esch deasors;

N seddg the damssAl o trandier of
dedaratory judgment acions in which
the payments in dispute exceeded
$10,000.

In 1994, Congress aLthorized the Sec-
retary to create the USDA NAD. The
statutory authorization for the USDA
NAD provided as follows:

Afinal determinaiion ofthe [National

Appeaks] Divison shel be revienable

and enforceable by any United States

dtidaoutofi
naccoancewindeper 7o TikeS.

Exh v

Bowen and

7 USC. § 6999. The meaning of this

povEon, § 6999, wes aBe in Deaf

Smith County Grain Processors cbdmn
The gaif n Deaf Smith County

Grain Processors commenced an action

n deiit cout eqressly seddg g

proxdmately $95,000 in acreage reduc-

tion program and disaster program pay-

ments that it daimed had been improp-

eflydenedol Theindedminstaive

determination had been made by the

USDANAD, thus § 6999 applied. Though

thedistictoourtgrantedsummaryjudg-

ment on te meris in the Seaetary's

favor, an issue on appeal was whether

the distiict court possessed juisdidion

overtheadion Morebroedly siaied, the

issuewas whether Congress intended by

enacing§6999Ipendiheligaionover

the properfoum for the judical resolr

tion of farm program disputes.

Charaderizing 8 6999 as a waiver of
soveregn  immuny, te DC Crout thus
hed © dedcke the exent o is waiver.

More spedicaly, t hed D dedde wheter
the waiver was broad enough to encom-

pess the pantifs express demand for

an award of approximately $95000 in

program payments.

Forthe DC. Crout, the ssue tuned
onthe meaning of the phrase ' acoor-
deneewihdeper 70 Tie 5 areler-
ence o the APA Noaiing thet the APA
oEs  boh ims  on revenehily €0,
§§ 702 and 704) and soope of review
sandards (8 706), the court found thet
thislanguage in § 6999, sendng alore,
donedateastireepasienepe-

HOs

Tosay,es86999does tetineloeer-

minations of the NAD are reviewable

by the deiid cout ‘h acoodance
wih"the judicel revew provisors of
theAPAsDsayoeditreshings ()

that the NAD determinations are re-

vieneble 1o the extert aloned by 88

702 and 704 ofthe APA; (i) that NAD

determinations are reviewable under

theprocedures setiathin§ 706 ofhe

APA; or (if) that NAD determinations

are revienable pusuant o a of the

judical review provisions ofthe APA

162F3dat 1211
Faced with an ambiguous statute, the
fehsnyd860asbisiath
fdiicond.dsdtethelgetiehs-
tory was as ambiguous as the Statie
isef because the commiiee repat ac-
companying the bil contained only the
folowing explanation of § 6999;
This sedion provides et a el de-
termination of the: [National Appeaks)
Division can be appedled 0 a US.
Dtit Cout Arelyss of whch &

SuesaresUbedioLdcevens el
conformwith provisions of the Admin-
istrative Procedure At (APA).

H .at1212(quoingS.Rep.No.103-241,
at 15 (1994). Though t fourd the it
ooutcoudnatinrdadeary dscemeble
eqresson n te repafs second sen
tence as to whether the APAs imt on
review found in § 704, for example, wes

Facedwith both an ambiguous statute
ad anbgjous legsiative mory the

adiors shoud be broughtinthe district
oourts under the APAs waiver of sover-
egnimmunity orinthe CourtofFederal
Claims pursuant to the Tucker Adfs
waher of soveregn immuniy. It con-
duded thet ik wes ‘felgainst this bedc
Cont, onp.3
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Report/Continued from page 1

CNMPs are expected to address feed

assistance as needed from govemment

ferm susianehily of vestodk produc- management, manure handiingandstor- agency specalss, pivaie consulanis
fioninthe Unied Sates. age, land appication of manure, land and ather quelfied vendars.

3. Through reguistions, the govermn- management, record keeping, and man- The Natural Resources Conservation
ment proposes 1o estabish a national agement of oher  uiization goions, They Senice Fed Ofice Tedicd Guce s
goal and environmental performance ex- wi be sespadic, wien © addess the pimary tedhnical reference for the
pecionforal AFCs. the goals and needs of the indvidual development of CNMPs for AFOs. This

4. Thegovemmentseekstofocustedr ownerfoperator, and revised whenever a Technical Guide coniains tedhnical in-
nicalandfiranciel assisance o suppart fBdy eesss nse adagsis formaiion about uiiization and conser-

AFOs in meeiing the national perfor- method of manure management. After \efonafsd veker & et andark

mance expedaton established in tis consdkeing the pertinent fadual inior- mal resources, and s bocalzed © aon

Strategy. mation, a CNMP can embody a schedule s pafolr deedesls o e
toimplementmanagementpracticesthat geogaphicareaiorwhichitis prepared.

A national performance expectation protectwaier quially and publc health. It is intended that CNMPs encourage

that all AFOs should implement an eco- CNMPs are expected to be mandatory and fadizie tednical movation and
nomically feasible Comprehensive Nu- forlessthenive peroentof AFOs, those new approaches to manure and nutrient
trient Management Plan (CNMP) is the subedt 0 an National Poluiant Dis- management.
udelying bess for the Staiegy. A charge Eimination System permit ur- —Terence J. Centner, The University
CNVRventiies adons o prodies thet der the Clean Water Adt, and voluniary of Georgia, Athens, GA
wi be folowed 0 meet dearly defined for other AFOs.  The development and
nutrient management goals at an agr- implementation of a CNMP are the re-
culiral operation. sponshiliies of the AFO operator, wih
Shor tterm Chapter 12 e Xtension — again
OnMarch 30, 1999, Congress once again fedat11USC. 881201 -1231) O There appears 1o be substantal sup-
pessed a shot term extension © the rely, t hed a sunset povEon et pat n Congess for legelion tet woud
provisions of Chapier 12 of the Bank- provided for repeal on October 1, 1996, makeChapter12apemanentpartofthe
ruptcy Code, 11 USC. §§ 12011231 Pub L No 99564, £ 1,830, 100 Bankiupicy Code. Seel45 Cong. Rec.
ExtensionofReenacimentofChapter12, Sat 3083, 3124 (1986). On August 6, H1033-36 (dalyed. Mear.9,1999) (Saie-
Family Farmers Indebtedness, Pub. L. 1993, Chapter 12 was extended for an- mentsofRep. Gekas, Rep. Baldwin, Rep.
N0.1065,1133a:9(1999). Thisexier+ aheriveyears. PLb.LN0.10365,107 Bereuter, Rep. Etheridge, Rep. Smith,
son provides thet Chaper 12 Wl re Sat 311 (1993) Crgper 12 diicely Rep. Neder, Rep. Jadsoniee). Ths
manavalabebeigbefamlylamers sunset on October 1, 1998, buk i wes legslation, however, has become mired
unt Odober 1,199, resureced wih asix month retroecive in the controversial bankiuptcy reform

Chepter 12, AdigmetdofDeblsofa extension as part of an omnibus appro- issue. Proponents of pending refom
Family Farmer with Regular Annual preions Hl pessad bier in Ociober. legislation have sought to tie the
Income , wesfist ereced n Ocdober 1986, Omnibus Consolidated and Emergency permancy of Chapter 12 to this reform.
BankruptcyJudges, United States Trust Supplemental Appropriations Act, Pub. —Susan A. Schneider,
ees and Family Farmer Bankruptcy Act L106277dvCi1,8149112S Assstart Pofessor of Lawy,
1986 PLb N0 995RA £ 18255, 2681,2681-610-11(1999). Thisextension Universiy o Arkansas
100 Siat. 3088, 3105-3113 (1986) (codk wesstioeqreonApil, 199,

NAD Appeals/Cont. from page 2

drog’ thet Congress arested the “new” heldthetthe distictcouthed juisdc: d=

NAD in 1994, replacing iis predecessor, tion over the case. On the metis, honr —Chistopher R. Kelley, Assistart
the ASCS NAD.  H .a 1213 The cout eq, te cut dimed te ddit oout Proessor, Universiy of Atansas
then reasoned that Congress probably Fidoaed in te dher daks te Schod of Lawv. Of Counse)
nended © remedy the juisddiond oo+ Deaf Smith County Grain Processors 623 Vann Law Firm, Camilla, GA
fuson‘tetregnedprioriotheaeaion asonwl have dosed adrgpernfed

o the new NAD..” b . Tretsnte eral farm program liigation. The only

oouts words, ‘ahough the evidence s forum for the review of USDA NAD de-

not overwhelming and the language of ferminaiions bychocearahewise

the Siatute is far flom unambiguous, it betebdaadaitoous evenite

appearsthatthepuposeof§69westo complaint expressly seeks the program

simpiify appeals from the NAD by plac- paymerts alegedy impropery denied.

ing juisdidion over hem sady nthe However, asthe decson makes evidert,

oo’ 4 .Acocadingy,hecout the inert of § 6999 5 Nt adlogether
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Minim uminter edr uesandinstalmentsalesoff

among f amil y member s—whatsaf

gtexpr  poses?

By Roger A. McEowen

Overview of the problem

It s beleved tet a lge amount of
famandranchassetswil change hands
inthenextdecade. Undoubiedly,somedf
thetansierswlindvesalesandather

femed under a private annuity arange-
ment, * by mears of a sefcanceing in-
Samentnoie bywtuedfacashtans:
adionwiththe proceedsthenreinvested
hoherassats, arthelrdaoudbesod
i a tarsadion queliying for sk
mentreporingofgan. 2 frelestae
5 sod wih te brd, te geh on st
airhﬁjebiteresbrmrmybeei
getredsn

Whie there are numerous fadors o
consderwhenselingfarmorranchiand
dug g 4 ore facor thet may be
overooked & the git 8 implcation
uponinsaimentsake ofthefamiand o

famiymembersithenerestraiespec-

fied in the contact 5 deemed by the

Intemal Revenue Sevice (Senvice) tobe
inedequete. A recent dedsion of the

Federal District Cout for the Northem

District of New Yok 5 hes again raised
the quesion dfwhet 1ae of inerestin

such contrads avoids the aeation of a

gft.

Inerest raie sensiidy

The inerest rate seeded for insigh
ment sale obligations is imporart ©
bath sders and buyers. Selers gener-
aly prefer alower nierest raie coupied
wihahghersse pie herest stax
abke as odnary income, but the add-
forelganfomihehighersakespices
etk as caaid gan & Buyers, onthe
aherhand, j
raesandabnersdingpice. nerest
55 income tax deducte, but princpel
payments are nondeductble except to
theextentthe princpal paymentsrepre-
Sent depredieble or depletable property.
Thus, n siuations where the sders
0ess (which may be kely n stuations
where bath the seller and the buyer are

Roger A McEowen s Assodiate Professor
ongiw/th Law at Kansas State
Uniersiy.

famiymembers) theCongresshasspec
fed mimdlimisoninerestiaies for
insalment sale dbigations © prevert
selers from converting what would ot
ewse be odinary income inio capial
gn
Minimuminterestrulesandthel.R.C.
§483 safe harbor
fthemnimuminierestuesaretig-
geredandihesaeresuisncapleigein
0 te s, a pat o each pindoel
payment s treated as inerest rather
thenpindpelandiheitialsalespices
comespondinglyreduced.
fes impuied raies for qualied e
fmyirsaimentsaesoiredesaeat
Sixpercent 'Ihesxperoerttaermybe

B ° ad the pudheser s entied ©
deduct a portion of each paymernt as
interest and no inierest amount is Im-
puediohesser:
reduce the ncome tex bass nthe asset
bythetold amountalocaied ipinierest

dungtheemafhechigaion

7 Sedrvis3e)

D The purchaser must

" How-

g, T te gh sk 5 g g e

minimum interest rules apply, z
porion of each payment is trested as
addiional interestwih a comresponding

recucion in pingpel B hteeeat,
the addiional nierest amount s a de-

duction for the purchaser, and the
puthasersinoometexbassintheasset

is reduced by the amount considered 1o

be nerestepense. 14

Git tax implcations of LRC. §483?

A sgnificart quesion is whether the
minimum interest rues of IRC. § 483
gy for gt lax as wel as inoome tex
onourghtgits mede duing ie.
example, an option for purchase of land
a kess then far malket vale tet s
enforoesble under seie w s a gt et
wie thegatinustansier dfalegaly
binding promissory noke is a completed
dft. ¥ Bven nierestiee loans payebe
ondemand to family members have been
hed D besipd © Bdd o &
vaLe dfagt s the diierence betneen
the far maket vale of the property
transiered and the consideration re-
aed *° Forinsdment oontads te
compuiaion ofthe gt Fany, requies

ada

8The

armland

airmar ka aedng ef

auhcxrrpjem\ajedlfegisw
wgtelRC. 86621 earteaer

age annudl rate for threemonth Trear
uyBs 2 Fortem loans made after
June 6, 1984, and demand loans out
sianding on June 6, 1984 (exoept for
demand loans repaid within 60 days af
fer July 18, 1984), bvinierest and no-
nieresioansaetediedasamisiengh
transadions. 2 nerestiee and o
terestdemand gitloans ouisianding af
ferdune6, 1984, aesbpdotenies

of IRC§7872 Treresappyogk

et foegoe B n te e o adh

undharged nerest on nierestiree o
below market interest rate loans repre-
sersataserby gitiowhich feded
gtiexpro/sonsadly. hessence e
maker of a demand loan is deemed
have made an annua gt of the un+
dharged nierestupbthe ey ed-
edrie Themdlerdfatembens
consdered o have made a git on the
deiedtelbenequativheecessate
lbanamountoverthe presentvaluecfal
payments required to be made underthe
temsafitheloan. Undnargedinierestis
impuiedasincomethelenderandasa
deducibeexpensetotheboroner.

gittex puposes, atermicanis deemed
oheademandicen Hesoricaly, IRC.

§ 483 has provided a safe habor at a
loner dsoourt then the IRC. § 7872
raes. Whie IRC. 8§ 7872 gereraly
godesiotheinoome, gitandesiaietax
treaiment ofioans, texpressy does not
onisface goply b transacions covered

by IRC. § 483 and 0 insiaimernt sge
oontreds et IRC. 81274,

Caselaw developments
hacaseasgheioethe 198405
bion aedling IRC. § 7872 the seler
enered nb a contact wih the seler's
three chiden wih the contract provid-
ingthetthe chidrenwould each receive
aoetid neet
The farm's fair market value was

23

24

n her 286a0e fam *
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$582,000. The contract specified a
$386,000 seling pprioe and a si peroent
neest e The sslried aghiax

reum repaing a gt ofthe diierence
between the far market value of the
fam and the face value of the consider-
alion the sglerwes 0 recele flom the
chideen under the conract. The seler
oovered the resuling it tex wih unk

fed qedk and reparied zeo git xes

due. The Sevioessuedanaiceofos:
cency, determining that the discounted
valie dfhe consteraion the seerwes

0 receve under the contradt wes only
$134,29820 because the market rate of
nierest was 18% rather than the six
peroent contradt 13te.
vice argued thet the diffierence between
themarketvalue ofthe propertyandthe
discounted value of the contract at 18%
represeniedanacLielgitof$437,701.80
pthediden

Inthe TaxCourttheselerarguedthet
IRC. .§ 483 pwded a ‘sae habo”

pamiingheusedfasixparcentiaiedt
nerest on the contract wihout ether
income or git tex consequences.
Senice disagreed, contending instead
thet IRC. 8483 gpplied orly o income
taxes. The Tax Court agreed with the
ongpped. 2 The Seventh Cirouit based
isreversal upontheuseoithelanguege
nIRC.8483@)saingtetihesedion
goied ‘for puposes o ts i The
oout construed the wod ‘e’ as a
reened dl poorsdtelnierd
Revenue Cock (e 26 ofthe US. Code).
Thus, any quelied sde saifing the
requiemenisafl RC.8483c0uduiize
thesxpercentsaiehatorraie ofIRC.
§483)X1) for bah income and git tex
PUIPOSES, 29

In anather case nvoling a tax year
beforeenadmentaflRC.§7872,aMi+
nesoia farm couple transferred land
ther sors by means of a conradt for
deed. * The contract provided for a pur-
chese price F$400000, anrnerestraie
o s percent and thity annual pay-
menis of $29060. The parerts, reling
on the Seventh Circuits opinion in
Balad  * aguedihatevenRC.8483
ddnatapply; thetthe Sevicehedinoor-
redy used an deven percent inierest
ratetodeterminethe 1981 presentvalue
ditheconiractbecauseasixpercentaie
wes oonssent wih rates for smiar
types of trarsadiors at the fime. The
TaxCourtdisagreed withthe parertson
bohport  # Inaddion, the Tax Cout
eqressy refused 1o folow the Severth
Ciouisgaionn

noling that the present case wes nat
appeaable 0 the Severth G On
apped, the Eighth Crouk Court of Ap-
pealsafimedthe TaxCourt, notingthat

% Thus e Se-

7 The

Balard ,determining
te  Balad was wongly dedded and

IRC. § 483 gperaies 10 redharacetize
cettain amounts of insalment or de-
fered payments as interest and was
cevart
The Eighth Crouitaffirmed, noing that
the Senvice may rely onratesforsmiar
tansacions and thet te rae at the
Minnesota office of the Federal Land
Bank at the tme was 10.75 percent
Also, neither the Severth Circuit in
Ballard  or the Eighth Circuit in
Krabbenhoft  tookinbacoounttelegs
Bive sy of IRC. § 483 indceling
ocongressord nient thet the IRC. §
483(e)salehatorshouidapplyioresiaie
and gt tax as wel as inoome ex pur-
poses ®

h FRazee v. Commissioner
invoMing a tax year afier enadment of
IRC. § 7872, the taxpayers sod 122
acres of improved redl property o ther
chidien for a nole bearing six percernt
interest and payable in ety annual
insaiments.

%7 The Tax Court stressed

thet inveling the conradt for gt .
purposes, the appropriete dsoount rate
ssuppied by IRC. § 7872 rather then
IRC.§483arlRC.§1274. Thecout
noed tetIRC. § 7872 gppied spedi
cyodgsadtethohIRC §483
andIRC. 81274 appied onybincome
faxissues Whiethecourtnaiedithetihe
Senvice's proposed regulations under
IRC. 8483 goedicaly doned the sk
percertsake hatbarnieestraeforg

tax puposes ® tecut seed tet it
considered proposed regulations as no
more than a ligation posiion and thet

the Senvice had leter abandoned the po-
sion thet t hed eken in the proposed
regulatons in a General Counsels

randum % Accordingly, the Tax Cout hed

thet the value of promissory noie hed o

be recompuied using the federdl raie for
long-term loans compounded semi-annu-
alywihquarterypaymentsatthetime

the taxpayers conveyed the property
ther diden “© Atteime te gt
cable federd rate was subsiantialy
higher than six percent.

In Schusterman v. United States
aher case nvoMing a trensadion enr
teredinobeforetheenacment o RC.

§ 7872, the Terth Crouk foloned the
Eghh Grouis gonionin
andheldthatdonorsmay natrelyonthe
IRC. 84833k hedorforgitexpur-
poses. Thecaseinvolvedihevaluaiionof
greadingfomtarsasdsokip
tusis nexchange for promissary notes.
The Schusterman coutdetermined thet
suchgitsaredemandloans and utiized
theIRSrate of 11.5%inaccordancewih

Rev. Proc. 8546. 2

In the most recert case invoMing the
se “© thetaqpaye;nlo7,sd68A
shares of common capial ok for a
puchesepicedisighiyover&lmiion

or gt & vdaon puposss =B

% ace

Krabbenhott

0 an irevocabke tust aegied for the
beneftofherinealdesoendanis. Pusu
antiothe sae agreement, the trustwes
opaytheputhasepiceneghtyequal
quarteryinsiaiments, andiopay inier
est wih each quarterdy insialment on
the unpaid balance ofthe purchase price
atsixpercentperannum. Theprevaiing
marketrateforatwentyyearnoeatthe
fimedisaewas88pearart TheSenice
conduded thet the instalment sake at
tebneraiecondiviedataaed,
and the coutagreed.

Estate planning implications
tapeastaheesieoomo

argue (ouside the Severth Crouil) that

thesxperentssiehatboriae ofIRC.

8483 gpesforgtaxvelaindan

nstalment conract. Thus, a market

e dinerestmustbeuizedibavod

te cedin o agt uon eewion

antrag,wihtheraetedbihe Aok

cable Federal Rate as spediied monthly

inacoordance with IRC. § 7872, When

market rates in the economy again rise

synicanty ahovethe sxpercertiee,

anincenive may be preserto uiize a

bebwmaketraie ofinerest especaly

in contracts involving famiy members.

avarishieraiedinerestisdioanindex

such that a market rate comparable

theSaviossraieisassured indeed s

forthe buyer and ssle fom gitex as-
sessment.

Inanyevent, insialmentsales shoud
be rouinely reviened for poientel git
taxexposureandtherelatedreducionin
tessasuied ced Ao este
tax consequences should be considered.
Inthe Severin Crout, arguably the ful
e vale dthe aonradt s avatde for
esiate tax puposes wihout disoount for
the difierence between the six peroent
rate and the prevaling market rae at
the ime the conract wess eniered ino.
Blsewhere, it appears that instaliment
contreds Wl be valued at far merket
vale for boh esiaie and git tax pur-
Jposes.

a te

1 See generdly 7 Hai,
Law,Ch49(198

2 |IRC.sedn453

3 IRC. sedin 121. Legehtion hes
been proposed that would broaden the
soopedRC.8121bpovdeanedur
snforgnatbuate ohe e o
famiand. "Qualfied farm property”’ s
defined as any redl property located n
the Uniied States thet the txpayer or

Agrcural
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member ofthe famiy used asafarmfor
faming purposes and the taxpayer or
family member materially participated
nthefamisopeaioniorateestree
out of five years immediately preceding
the daie of sale. HR. 1503, 106h Cong.
194Sess (199)

4 These fadors indude the proeced
inoometexiallyuponsaks thepoen
el dinbn (@ deEm) an
income and princpal from the sake, the
destahiltydf feezing thelandonner's
edae, the lbndoaner's wilingness
manage the property, and the quiliica-
tion requirements for postmortem plan-
ning techniouies aswel as cartan ather
noneconomi fadors.

® Lunaquistv. Uniied Siaies No1%6
CV0725, 1999 US. Dist. LEXIS 3042
(ND.NY. Feb. 23,1999).

¢ ForsalesafierMay6,1997andbefore
July 29, 1997, for property held more
than one year, indviduals in the 15%
marginalincome tax bradket are subject
ballocapia ganraewhiethosen

X ¥ D/orete.

For sales afer July 28, 1997 and before
January 1, 1998, involving property held
morethanoneyear, buteighteenmonths
ks te gd ¢ & @ B 1960
thoseinthe 15%otaxbracketand 28%ofor
those in higher bradkets. For property
held more than eighteen months, the
capid gan x raie B 10% for those
persons inthe 15% tax bracket and 20%
for those in higher biades. For saes
after Decermber 31, 1997, forindMouals
inthe 15% marginal income tax bracket
andforpropertythathasbeenheldmore
than one year, the gppicable longtem
capi gan tax raie s 10% For those
theappicablelongemcapialgaintax
raies 20%.

"IRC83

8 IRC8483%)

9 IRC. 84833 SeeaoRev.RU
82:124,1982-1 CB. 9.

10 Tiees Reg §143320310)

2 Rev.Ru. 8-124,1982-1 CB.&.

12 Treas Reg 81483

3 SeeRev.RUL82:124,1982-1CB.&9.

14 ld

5 Seg Warda v. Commissioner
T.C. Memo. 199243, &l ,15F3d53
6hCr 199, cataered S513US.88
(199M)gfs at time deeds o famiand
executed and recorded rather than on
ealer exenion o contad; but git
oooured onexecution ofconractiorane
parcel becase of indcaion donor i+
tended 1o then give up dominion and
aid)

16 Rev. Rul. 80:186,19802 CB. 280.

7 Rev.RUL 8425,19841 CB. 191

BSe Dickman v. Commissioner 466
US. 330 (1984).

2 Because gittaxaion seeks bavad
uniaxed depletion of the donars estaie,

fransfers for nadequiate consideration
corsiegistrgiiexuposes See

eg, Commissionerv. Wemyss ,324US.
AB(1H5) Mendv.Fahs ,24US.38
(15,

2 |R. 8460, May 11,1984.

2 Tax Refom Adt of 1984, Sec. 172,
98h Cong, 2d Sess. (1984).

2 See eg, KaTao, Inc, 18 TC.

100 (1997)demand  loans made by dosely-
held coporaiion o soke sharehdders

huld fdies © be kesed © copoa

tion; each advance treated as separate

loan and subect to belonAmarket inter-

edree

2 Therebanedusonforbarsithe
aggegae ousandng amount of a  loans
fomthe lendertothe bomower does not
exoeed$10000andifthe proceeds dfthe
loan are not used to buy incomd produc-
ingass=s IRC 8787202

2 Sacion 7872(X8); Prop. Treas. Reg
8 178122000

% Ballard v. Commissioner
185 (A Cr. 1988).

% Becausethe Senvice determinedthat
the marketrate dfinterestwas 18%, the
Senvice discounted the $386,000 seing
piccioreledtan18Yonieresiae Asa
resut; the disoounied vale of the aone
sderationthe motherwas o receive urk
der the contract wes $134,208.20.

2 T.C. Memo. 1987-128.

2 A F2d 185 (A Cr. 1989).

2 |RCsedn483e)Qedestet

¥ edhanged

landbyanindviduattoamemberofsuch

2 Krabbenhoft v. Commissioner , 9
F2d529 (8h Cr. 1991).

3 854 F2d 185 (7 Cr. 1998).

%2 Krabbenhoft v. Commissioner e
T.C. 837 (1990

2 Krabbenhoft v. Commissioner , 93
F2d529 (8h Cr. 1991).

% Ineresingly, the Bghih Giokin
Krabbenhoft  ddnatconsdirtessuedt
whether the git under the contract wes
"Upfront' andwes a present interest o
wes afuire nierest Hovever,in Deal
v. Commissioner  ,2TC.730(1958,an
insaiment sake wih fogveness of dl
paymernts was deemed to be a git ab
nibandwesafuLre nerest

% See Conf. Rep. o ERTA and HR.
Rep. No. 215, 97h Cong, 1st Sess. 281
(181)

% BT.C.564(1992).

7 The sellers had been goners and
wordwide distbutors of fower bubs
for more than 50 years and wished
refie fomthe foner farming business.

8 Tiees Reg §14330Q).

% GCM. 39566 (Oct. 23, 1986)ax-
payer conveyed fam to chidrenin 1981
napatsk patgttasadmn e
ceMinganoe payable overafixed term
dhyeaswihinerestat s pacert

“ SeeRC.8 787204

, 864 Fd

4 63F3d 986 (10h Cr. 19%).

42 19852 CB. 508. Under Rev. Proc.
8546, a texpayer may vale the gt
resuling fom an inerestiiee loen by
muliplying the average outsanding  loan
batance for the calendar period by the
diferencebeteentheraiedinereston
the loen ard the nerest IEie or e
gopicable year povided nthe tele.

“ Lunogquistv. United Siates ,
CV0725, 199 US. Dist. LEXIS 3042
(ND.NY. Feb. 23,1999).

No 1%

UCCArt ks7&9

ver sustheF eder a
War ehouse Receipt

Act

In 1997, Thomas Hendrix of Statesboro,

Agyicredit Acceptance LLC.  In making

the loen, Agiaeck ook a pereced s=-

auiy nerest againgt the aoion. [Ga,

Stat. 88 11-9-203 and 11-9401]

Agioedt a0 fed died noice wih

Sea Island Cotton Trading Company to

poedt i sauy ieest N te Hedix
chans, and sging agers. [7 USC. §

1631]

When Hendrix harvested his cotion,
warehousessioredthe cottonunderelec-
fronic warehouse recejis as authorized
by feded b, [7 USC. 859] Sea
lsbnd puporediosalthe Hendiix ook
fontovariouscationmerdhanis. Shorty
thereafler, Sealsland Cottonwentbank-

et
Agioedt fied a v st sseldg O
foredose against the Hendlix aotion, ©
enonthetransierofthe Hendixootion
from the warehouses to the oation mer-
chants, and for conversion and damages
for any Hendix cotion thet the ootion
merchantshadalreadyreceivedfromthe
warehouses.
Inresponseothe Agioedkwal,
the cotton merchants sought a summary
judgment daming that the Unied States
Federal Warehouse Act provision aLtho-
9 of the Georgia Uniform Commercial
Code. The cationmerchanisargued that
7U.S.C.§259provided theonlymethod
fordetlemining possessary ighisin ook
m

h  Agricredit Acceptance, LLC v.
Hendrix , 1998 US. Dist. LEXIS 20595,
1998 WL 928547 (SD. Ga), the Drstrict
Cout ried aganst te cdion merhanis.
Judge John Nangle ruled that Congress
did notintend to preemptthe UCCwhen
it passed 7 USC. § 259 authoizing

Continued on page 7
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Agricutlr aa wbblog

Administrative law

FammersLegal ActionGroup, Fammers’
Guok b Diaster Asssiance &P
MN 2 Ed 1997)

Animals — animal rights
Noe,  The Transiion Hom Propertyto
Pegoe The Road 1o the Recogniion of
Rights for Non-human Animals , 9
Hastings Women's L J. 255271 (1998).

Biotechnology

Kalaitzandonakes & Maltsbarger, Bo
technology and ldertiy-presenved Sup-
py Chains , 13 Chooes 1518 (4 LG ;

McCabe, The January 1999 Review of
Atice 27 of the TRIPS Agreement: DF
verging Views of Developed and Develop-
ing Countries Tovard the Pateniabiily
of Bolechnology ,6Jd Rp L
41:67 (1998).

Whie,  BovineSomatotropin(BST)and
Daly Cae  , 2 J. Med & L 151-165
(198

Commodities futures

laverone, Understanding the Hedge-
Ame Cotoversy ,2DdeJ Age.
L 371-409 (1997).

Lence, Hayenga & Ha, TheFakreof

Multyear Hedge-to-Amve Contracts )

Choioes 3741 (1 ¢ Qr.1909)

Nortis, Davison, & May, Heche D Ar-
nve Contracts and the Commodity Ex-
dage Aa A Texud Alematie g
Drake L Rev. 319342 (1999).

Corporate farming (restrictions on
corporate farming/family farm pres-
ervation)

Knober,  Bxplaining StateBansonCor-
porate Farming ,35Econ.Inquiry151-66
(1997

Raup, ComporaieFamingintheUnied
Saes 33 Foon Het 274290(1973)

Environmental issues
Batie&Evin, WIBLShessdEn
ronmerid Initaives Grow in Agiak-
ue? ,13Chooes410(@4
Houck, TMDLs Il ANewFramework
for the Clean Water Acts Ambiert Siarr
dardsProgram , 8B L 10415 (198
Noe, The New Takings Doctrine,
Lopez’s Retum o Siaie Power, and Im-
pads on Evionmenid Proledion:
a koaed Wetnds Reguaion
187-202 (1998).

Farm Iabor

A Look
4 WANw,

raphy
Farm policy and legisiative analysis
Domestic
Qid Ques

Doering & Paaﬂberg,

Remedies ,16 Agic. L. uodete4-6 Feb.

16 Agic. L Updkie 47 (Feb. 1999).

Farmer-processor bargaining—pro-
duction contracts
Comment, Fa/messforModem Famr

Wake Forest L. Rev. 1125 (1998).

Hegar, Genn A, Jr.  Adhesion Cor+
tracts, Debt, Low Returns and
Frustration-CanAmerica’sindependent
ContractFarmer Overcomethe Odds? 22
Hamiine L. Rev. 213-257 (1998).

Federal loan programs (Farmers
Home Administration/Farm Service

Agency)
S. Capenter, Farmers' Guide ToLoan
Senicing (FLAG 1 ¢ el 198

Food and drug law

Comment, Waming: ThelmportedFood
You are Aboutt to Consume May (or May
Not) Be Hanmiul To Your Healt h15J
Contemp. Health L. & Poly 183205

(198

Forestry

Cheever, Four Faied Foest Sarngads:
What We Can Leam from the History of
the National Forest Managemert Act's
Substantive Timber Management Provi-
15 770 L Rev.601-705 (1998).

R. Sedjo, A. Goetzel, S. Moffat,
Sustainabiity of Temperate Foress (Re-
souces for the Future, 1998).

Fruits & vegetables — perishable
agricultural commodities

Comment, Mad cows, Offended Emus,
paragement Laws and Free Speech B
Wash. L Rev. 1019-1050 (1998).

Land reform

Gardner & Zhao, Are There Ways o
Enhance China’s Food Securty ,Chooss
1821,24(1 ¢ Q190

orms for agriculture
(business law & development)
General
Alen & Lueck, The Nature of the
Farm,41JL & Boon 343-336 (1998).

Public lands

Comment, Wjoming'sLastGreatRange
War: The Modem Debate Overthe State's
Publc SchoolLands ,JALand&WaterL.

Rev. 7597 (1999).
Sustainable & organic farming
McCarl & Schneider, Curbing Greerr
house Gases: Agiautre’s Roe ,Choces
9121 ¢ Qri9n)
ia Assodiation for Sustain

able Agricutture, Adding Value for

Sustainability Guidebook (PASA,

Miheim, Penna. 1998).

tral Adgpt? Choees48(1 4 Qrl19m)
Sandor& Skees, CreatigaMarketfor

Cabon Emssors: i or US

Farmers ,Chaoes 1317 (1 ¢ Q190

Torts

Noe, TheRighttoFarm: HogHiedand
Nuisance-bound , 73 NY.U. L Rev.
1694-1733 (1998).

Water rights: agriculturally related

Casenoe. Snake River Basin Adud-
ain ke 10 Patd Fofie br
Nornruse of a Water Rght in ldaho )
ldaho L Rev. 179204 (1998).

Comment, Texas Groundwater: Recon-
dgthe Rueof Capire Wih Enviorr
mental and Community Demands , DS
Mary's LJ. 305-365 (1999).

Sodastrom, Sokdove & Fairfax, Fed
ea Reserved Water Rghis Anpled o
School TiustLands? Aland&WaterL.
Rev. 1:37 (1999).

If you desire a copy of any artide
or further information, please con-
tact the Law School Library nearest
your dfiice.
—Drew L. Kershen, Professor of Law,
The University of Okiahoma,
Norman, OK

UCC/Cont. from p.6
federdandsisiewarehousesiouseekec-
tronicwarehousereceits. JudgeNange
interpreted the 1992 amendmentstothe
Federal Warehouse Act 1o allow state
UCC lawto control the priority between
competing daims 1O cotion under elec-
tronc warehouse recepis.  He deter-
mined thet 7 USC. § 259 plaoes eec-
tronc warehouse recejals on a party
UCC govens for purpases of priory.

As for how the Georgia UCC resolves
the dispuie between Agiaedts Aride
9 seauniy inerest and the ootion mer-
charis damithe cotonbesed onthe
electronic warehouse recejpts, Judge

resolhve issues of due negatiablly under
Ga Sat 88 11-7501 and 117503,
—Drew L. Kershen,
Uniersity of Okiahoma,
Norman, OK
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