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Bureau of Reclamation rules for aid
under the Disaster Assistance Act of 1988

On April 10, 1989, the Burcau of Reclamation issued its interim rules for Emer-
gency Loans, Temporary Water Sales, and other Assistance under the Disaster
Assistance Act of 1988 ithe Act) (102 Stat. 924 (1988)1. 54 Fed. Reg. 14228 (1988),
These rules add a new Part 423 to Title 43 of the Code of Federal Regulations, As
emergency rules, they become effective immediately.

Under these programs, qualified applicants may ohtain loans and other assis-
tance from the Bureau of Reclamation to remedy the effects of actual or prospective
economic injury resulting from drought conditions in either 1987, 1988, or 1989.
54 Fed. Reg. 14230 (1989). To be eligible for assistance, an area must meet three
criteria: it must be located within one of the seventeen Reclamation States, be an
area in which the governor of the state has declared a drought emergency, and be
in an area that is eligible for disaster relief under USDA regulations. 54 Fed. Reg.
14230 (1984).

The primary program under these regulations provides transfers of water be-
tween willing buyers and willing sellers in order to redistribute water supplies to
where they are mest critically needed as the result of a drought. Interested buyers
are asked to submit the following information to the appropriate Reclamation
Regional Director: the amount of water supply and timing of water release re-
yuested, the proposed purchase price, the expected use of the water supply, and
the location of use. Interested sellers are encouraged to submit the following types
of infermation: the amount of water available for sale. the proposed sale price, the
timing of its availahility. and the source of the water supply. Moreover, the seller
Is also asked to provide legal information relating to the seller’s right to the water
and the normal use or purpose of the supply. 54 Fed. Reg. 14230 (19891

This information will be used by Reclamation Regional Directors to match poten-
tial exchanges. Where sufficient water supplies exist, buyers and sellers will he
cncouraged to negotiate an exchange agreement that is consistent with state law.
54 Fed. Reg. 14230 (19891 However, when huyer demand exceeds the available

tContinued on next page)

“Justice” prevails in Arizona federal court

A lederal district court in Phoenix has ruled in Justice ©. Lyng, Civ, No. 87-1569
PHX WPC, that the Secretary of Agriculture acted arbitrarily, capriciously, and in
direct contravention of the Department's own regulations in combining all thirty-
three partners of Red Mountairn Farming Company, Red Mountain Farms Manage-
ment Company, and the Aztec Partnership into one “person” for 1986 ASCS pro-
gram purposes.

The plaintiffs, who raised cotton, wheat, and feed grain on two Arizona larms,
filed their lawsuit in 1987, seeking a declaratory judgment that they were entitled
to be treated as thirty-three separate persons for the 1986 ASCS program year.
They alleged the 1987 decision by the Deputy Administrator for State and County
Operations (DASCO), which combined them into one person for 1986, was arbi-
trary, capricious, unreasonable, and otherwise not in accordance with the law. See
5 Agric. L. Update 1 (July, 1988} for a discussion of previous developments in this
case.

First, plaintiffs contended that two separate farming agreements entered into
by Red Mountain Farms Management Company (the Management Company) with
Red Mountain Farming Company (the Farming Company) and with the Aztec
Partnership (Aztec) were joint ventures, which are expressly exempted by 7 C.F.R.
section 795.7 from the Department’s so-called “financing” rules contained in 7
C.F.R. section 795.3. Second, the plaintifls alleged that there was no authority for
treating a late land lease payment {rom Aztec to the Farming Company as financing
of Aztec by the Farming Company in violation ol 7 C.F.R. section 795.3. Third, plain-
tiffs challenged a finding by DASCO that certain bank loans made to the partners

{Continued on page 7)
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supply, priorities will be established. In
those instances where state law estab-
lishes use priorities, those priorities will
be used to allocate the water. 54 Fed. Reg.
14230 {1989

The second pregram under the regula-
tions implements the Act’s policy of mak-
ing Reclamation project water or water
conveyance capacity available, on a tempo-
rary basis, to mitigate losses and damages
from a drought. This policy is to be accom-
plished through contracts that are consis-
tent with the interstate compacts govern-
ing the use of the water, with state law,
and with existing contracts. 54 Fed. Reg.
14230-3111989). The application for pro-
gram participation must be made to the
appropriate Reclamation Regional Direc-
tor and must contain the following infor-
mation: the identification of water conser-
vation plans: the quantities of water in-
volved; the perennial crops or crops for
foundation livestock uses that are in-
volved: other relevant data on water uses
and expected results; and financial data
demonstrating the applicant’s repayment
ahility. 54 Fed. Reg. 14231 ¢1989).

These water supply and convevance con-
tracts must he consistent with subsection
9icn2t or 9te) of the Reclamation Project
Act of 1939 153 Stat. 1187), unless the Act
authorizes different provisions. The con-
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tracts must terminate no later than De-
cember 31, 1989. These contracts may be
used to supply water to land that is cur-
rently irrigated by nonproject water sup-
plies. Land that receives temporary water
supplies, but that is not now subject to fed-
eral reclamation law, will nol become sub-
ject to the ownership limitations of recla-
mation law as a result of receiving water
under this program. In addition, lands cur-
rently subject to the ownership limitations
will not be exempted from those limitations
because of the deliverv of the temporary
water supplies. 54 Fed. Reg. 14231 (1989,

The price of the water under these con-
tracts must be at least sullicient to recover
all federal operation and maintenance
costs, and a proportionate share of capital
costs. The price of water will he full cost
under eertain circumstances enumerated in
the regulations. 54 Fed. Reg. 14231 119891,

The third program is the Emergency
Loan Program. For the purposes of this
program. a “contracting entity” is defined
as an “organization or individual deter-
mined by the Commissioner of Reclama-
tton to he an acceptable contractor.” 54
Fed. Reg. 1423001984 Under this pro-
gram, any contracting entity located in a
designated drought area mav he eligihle to
obtain loans fram the Bureau of Reclama-
tion for the purposes of improving water
management. instituting water consviva-
tion activities, acquiring and transporting
water. and financing drought-induced in-
creases 10 pumping costs. 54 Fed. Reg.
14231 (1989

The loan application should he directed
to the appropmate Reclamation Regional
Director and should contain information
relating o the expected use of the loan
funds. including water conservation plans;
the quantities of water involved: the pe-
rennial crops or crops for foundation live-
stock uses that have heen affected hy
drought; water purchase and sales price

criteria; and other relevant data on water
uses and expected results. The application
must also provide data demonstrating the
applicant’s repavment ability. 54 Fed. Reg.
14231 (1989,

These loans must be repaid over a five-
to ten-vear period. beginning not later
than the first vear following the next vear
of adequate water supply, as determined
by the Secretary of the Interior. Loans for
agricultural purposes are interest frec. Hd
Fed. Reg. 14231 119&9). Contracts for the
repayment of these loans will be treated
separately from any other loan repavment
or water service contracts existing between
the U.S. and the contracting entity. 54
Fed. Reg. 14231 11989).

Under the fourth program. the Secretary
of the Interior may make water from a Re-
elamation project available {0 prevent or
mitigate damage to fish and wildlife re-
sources caused by drought conditions in
the eligible areas. 54 Fed. Reg 14232
11989), This water may be provided to
either a federal, state, local. or private en-
titv responsible [or maintaining the rel-
evant fish or wildhfe resources. The appli-
cation for this water must contam the fol-
lawing information’ the resource Lo be pro-
tected; the magnitude of this protection.
the level and extent of coordination with
state and local officials: the =ource and
quantity of the water to be used: the jus
tification for the proposed action: and any
relevant information deemed necessurv by
the Bureau of Reclamation to make a deei-
=ion concerning the proposed action 54
Fed. Reg 142132 (1989,

Jubie B Wilder
This material is hased upon work support-
ed by the USDA, Agricultural Rescarch
Service. under Agreement No 59-32154-5-
13. Any opinions, findings. conclusions, or
recommendations expressed in this puhli-
cation are thase of the author and do not
necessarily reflect the view of the USDA.

Farm Credit System right of first refﬁsal —the conflict persists_

With the Eighth Circurt’s recent dismissal
of Leckband v. Naylor, Nus. 88-5301 MN and
£89-5141 MN (8th Cir May 5, 1988), by stipu-
lation, and Marftrson r. Federal Land Bank
of §t. Paul, Nu. 88-5202 ND i8th Cir. May 5,
19588) on grounds of mootness. the prospects
for an immediate appellate decision on the
issue of whether Farm Credit Banks have to
offer the right of first refusal based on the
property's appraised value before offering the
property at auction have evaporated. Com-
plicating matters is the decision of Payne v.
Federal Land Bank of Colunibia. No. A-C-88-
145 (W.D.N.C. April 17, 1988), in which the
court held that the right of first refusal did
not have to be extended in amny particular
order. a result contrary to the results reached
in Leckband and Martinson.

Section 108 of the Agricultural Credit Act
of 1987, now codified at 12 U.S.C. section
2219a (West Supp. 1988), granted former
owners of property acquired by Farm Credit
Banks the right of first refusal in repurchas-
ing that property. The plaintiffs in Leckband,
Martinson, and Payne each argued that the

two prescribed alternatives tor implementing
that right. purchase at appraised value or
purchase at auction by, in effect, matching
the highest bnd. had to be offered n that
order. The district courts in Leckband and
Martinson agrecd with the plaintiffs. the
Payne court did not.

Intertwined with the right of first refusal
issue in the Leckband and Martinson ap-
peals, but not addressed expressly by the dis-
trict court in Pavrie, was the issue of whether
the 1987 Act implied a private cause of action
against Farm Credit Banks for violations of
the Act. That issue is still before the Eighth
Circuit in Zajae v, Federal Land Bank of St
Paul, No 88-5353 ND (8th Cir. argued Dec.
12, 1988) and belore the Ninth Circuit in
Harper v. Federal Land Bark of Spokane, No.
88-4033 (9th Cir. argued May 2, 1989). Two
federal district courts recently held that no
such implied cause of action exists. Wilson v.
Federal Land Bank of Wichita. No 88-4058-R
{D. Kan. Jan. 30, 1989); Neth v. Federal Land
Bank of Jackson, No. 88-0324-B-C (5.D. Ala.
Dec. 30, 1988). - Christopher R. Kelley
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Bibliography of law review articles

on agricultural law

The following is a listing of recent law re-
view articles relating to agricultural law.
Persons desiring to obtain a copy of an ar-
ticle should contact the law school lihrary
nearest them.

Bankruptcy

Farmers

Chapter 11

Nate, The Absolute Priority Rule and the
Family Farmer: Setting a Farm Debtlor’s
Prrorities Straight  Norwest Bank Worth-
ngton v. Ahlers), 22 Creighton L. Rev. 139-
162 11938).

Chapter 12

Bromley, The Effects of Chapter 12
Legislation  on  Informal  Resolution of
Furm Debt Problems, 37 Drake L. Rev.
197-211 11988).

Comment, The Femily Farm Bankrupiey
Act of 1986 and the Elimination of Lost Op-
portunity Costs Under Chapter 12,14 Ohio
N.U.L. Rev. 103-129 (19871

Martin, Chapter 12 after Almost One
Year in the Bankruptev Couris, 37 Drake
L. Rev, 211-222 (1988)

General

Ryan, The Changing Standards of Ade-
quale Protection in Farm Bankruptcy Reor-
ganizattons, 37 Drake L. Rev. 323-342
(19881,

Environmental Issues

Davidson. Thinking Abnut  Nonpont
Sources of Water Pollution and South
Dakota Agriculfure. 34 S 1. Rev, 20-62
{1989
Farm Policy and Legislative Analysis

Domestic

Mayer, Farm Policv as Foreign Policy,
37 Drake L. Rev. 223-230 (1988,

Paarlberg, Sources and Uscs of Agricud-
ture’s Political Power, 37 Drake L. Rev.
175-182 (1988).

International

Gotzen, Furopean Community Perspec-
tree of Production Subsidies and Controls,
37 Drake L. Rev. 231-240 (19581,
Farmers Home Administration

Comment, Toward Adoption of State
Law as the Federal Rule of Decision in
Cases Involiing Voluntary Federal Credit-
ors, 73 Minn. L. Rev. 171-207 (1988,

Fredericks, Financing Indian Agricul-
ture: Mortgaged Indian Lands and the
Federal Trust Responsibility, 14 Amer. In-
dian L. Rev. 105-134 (1988).

Finance and Credit

Kayl, Farm Credit Amendments Act of
1985: Congressional Intent, FCA Im-
plementation, and Courts’ Interpretation
fand the Effeet of Subsequent Legislation
on the 1985 Act), 37 Drake L. Rev. 271-3232
(19881,

Note, The Constitutionality of Manda-
torv Farmer-Lender Mediation: The Min-
nesoto Plan, 1988 J. Dispute Resolution
237-245,

Forestry
Book Review, 15 Ecology L.Q. 503-516

(1988) (reviewing Q'Toole, Reforming the
Forestry Service).

Tougas, Softwood Lumber from Canada:
Nutural Resources and the Search for a
Definition, 24 Gonz. L. Rev. 135-165
(1988).

Hunger & Food Issues

Ezekiel, An Approach io o Food Awd
Strategy, 16 World Dev. 1377- 1388 (1958).

Hwa, The Contribution of Agriculture to
Economic Growth: Some Empirical Evr-
dence, 16 World Dev. 1329-1340 (1988

Kadyampakeni, Pricing Polictes in Af-
rica with Special Reference to Agrnicultural
Development in Malawi, 16 World Dev.
1299-1316 11988),

International Trade

Comment. No Winners: United States
Agricultural Export Subsidies, 21 Geo.
Wash. J. Int'l. L. & Econ. 479-502 (1988),

Comment. Interaction of the Caribbean
Basin Initiative and U.8. Domestic Sugar
Price Suppart: o Political Contradiction, 8
Mizs. C.L. Rev. 197-216 (1988).

Land Use Regulation
Land Use Planning and Farmland
Preservation Techniques

Hamilton. State Initiatives to Supple-
ment the Conscroation Reserve Program,
37 Drake L. Rev. 251-270 {1988,
Patents and Trademarks

Sehlosser, The Registration of Plant
Variety Denominations, 29 Ildea 177-192
(1988
Pesticides

Lyman, Regulation of Pesticides: The
Canadian Experience. 37 Drake L. Rev.
241-250 (1988).

Public Lands

Cowart & Fairfax, Public  Lands
Federalism: Judicial Theory and Adminis-
frative Reality, 15 Ecology L.G. 375-476
(1988,

Taxation

Davenport., Farm Taxation: A Lesson
From Huwstory, 37 Drake L. Rey. 183-194
119881
Uniform Commercial Code

Federal Preemption of Farm Prod-

ucts Exception

Salat. Federal Preemption of the Farm
Products Exception: Coherence or Confu-
sion, 15 S UL. Rev. 53-85 (1988).

General

Harrell, The Modern World of Conflicts
for Article Nine Security Interests {Part
Onel: Multistate Chaice of Law Analysis
and the Impact of the 1972 Uniform Reui-
sions, 42 Consumer Fin. L.Q. Rep. 156-168
(1988).

Water Rights: Agriculturally related

Leshy & Belanger, Arizana Law Where
Ground and Surface Water Meet, 20 Ariz.
S.L.J. 657-748 (1988).

Murphy, Some Legal Solutions for Con-
temporary Problems Concerning Ground-
water and Aquifers, 4 J. Min. L. & Pol'y
49-117 (1988}

- Drew Kershen

AG LAW
CONFERENCE CALENDAR

Seventh Annual Western
Mountains Bankruptcy Law
Institute

June 28-July 2, 1989, Jackson Lake
Lodge, Jackson Hole, Wyoming.
Topics include: debtor in possession
financing: recent developments in
agricultural bankruptcy finance.
Apan=ored by Norton [nstilutes on
Rankruptey Law.
Fur more tinfurmation, call 404-535-7722

Third Annual Northeast
Bankruptcy Law Institute

July 28-Aug. 1. 1949, Le Chateau
Frontenac, Quebec City, Quebec,
Canada.

Topics include: setofffrecoupment;
debtor in possession fimancing: lender
lability.

Sponsored hy Narton Insnintes on
Bankruptey Law

For more information. call 404-535-77:22

Environmental Litigation

June 26-30, 1989, University of
Colorado, Boulder, CO.

Topics include: Clean Water Act
administrative and judicial proceedings;
overview of hazardous substance
litigation.

Sponsored by ALI-ABA and University of
Colorado Schoul of Law

For more mnlormaton. call 1-800-CLE-NEWS
vF 2152931630

Ag Law Summer Institute at

Drake University

June 5-8; June 12-15; June 19-22;
June 26-29; July 10-13; July 17-
20; June 5-July 19; Drake
University's Agricultural Law
Center.

Topics include: The law of federal farm
programs {6/5-8); agriculture and the
environment t6/12-15); business planning
for farm vperations (6/19-22); Article Nine
and agricultural finance (6/26-29); legal
uspectls of biotechnology and agriculture
{7/10-13); legal aspects of horsebreeding
and syndication (7/17-20% introduction 1o
agricultural law prohlems 16/5-7:19.

Sponsnred by Drake University's Agricultural
Law Center.

For more information, call 515-271.2947 or
271-2065

Boundaries and Water:

Allocation and Use of a Shared

Resource

June 5-7, 1889, University of
Colorado School of Law.

Topics include: interjurisdictional water
quality issues; interjurisdictional
groundwater allocation; unique legal
issues raised by long distance water
transfer proposals,

Spunsored by Natural Resources Law Center,
University of Colorado School of Law

For more information, call 303-492-1288
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Economic implications of liability rules for groundwater pesticide

bv Terence J. Centner

Contamination of groundwater in the
1.8, has lately gained increased atten-
tion because of numerous discoveries of
hazardous waste materials and the iden-
tification of toxic chemicals in water sup-
plies.! Much of the reported contamina-
tion involves spills and point source
pollution. However, data suggests that
nonpeint source pollution of groundwa-
ter from agricultural producers is occur-
ring. Usage ol herbicides and insec-
ticides by agricultural producers has
been identified as having contaminated
groundwater in at least twenty-three
states *

Although producers may be finan-
ctaily liable for damages aceruing from
their pesticide usage under state and
federal law, few agricultural producers
have been held responsible for damages
arising from violation of statutory legis-
lation covering groundwater contamina-
tion. Rather, the more likely grounds for
producer liability are common law legal
actions based on negligence. nuisance
law, strict liahility in tort, and trespass.”

In many states. agricultural producers
applying pesticides contaminating
groundwater are liable te victims under
a strict liability standard for damages
despite the fact that the producers ap-
plied the pesticides according to label in-
structions and in conformance with ac-
cepted busbandry practices. Thus, non-
negligent producers incur liability for
the normal and accepted use of agricul-
tural pesticides.

To eliminate liability of agricultural
producers in this situation, the Ameri-
can Farm Bureau Federation has pro-
posed legislation that would exempt ag-
ricultural producers from the strict lia-
bility standard if they apply pesticides
in compliance with label instructions
and applicable law and are not negli-
gent, reckless, or misusing the chemical.
This legislation may be called the
“eroundwater exemption legislation.”
Producers are liable for contamination ol
groundwater only if they are negligent
in their use of pesticides.

This article examines the ecanamic
ramifications of the groundwater exemp-
tion legislation. After noting the new
legislative developments, economic con-
cepts of moral hazard, evidentiary un-
certainty, and noncompensatory dam-
ages are identified as problems accomn-

Terence -f. Centner is Associate Professor
of Agricultural Economics at the Univer-
sity of Georgia, Athens, GA.

I DePrH

panying negligence and strict liability
rules for groundwater contamination.
The identification of other available re-
sponses lends support for consideration
of alternative options to provide a more
appropriate resolution for nonpoint ag-
ricultural pollution.

The exemption legislation

The groundwater exemplion legisla-
tion has been introduced in Congress®
and adopted in Vermont, lowa, and
Georgia. The legislation provides limited
protection to producers by precluding ac-
tions for contamination of groundwater
under a strict liability standard. The
provisions do not preclude litigation or
strict liability in cases where vietims al-
lege that groundwater contamination
was caused by improper usage, negligent
washing of equipment, or unacceptable
disposal ol materials. In addition, causes
of action in nuisance are permitted.

Vermont's statutory law provides that
any person who alters proundwater
quality as a result ol agricultural ac-
tivities shall be liable only if the altera-
tion was either negligent, reckless, or in-
tentional ”

lowa’s provision to exempt agricul-
tural producers using fertilizer and pes-
ticides from strict liability for groundwa-
ter contamination in its Groundwater
Protection Law provides that agricul-
tural producers shall nmt be liable for
costs of active cleanup or damages from
the application of nitrates or pesticides
it certain prereguisites are met.% The
prerequisites include following label in-
structions and application in confor-
mance with soil testing results. Com-
pliance with the statutory provisions
may be raised as an affirmative de-
fense.”

Georgia's legislation exernpts agricul-
tural producers who apply fertilizer,
plant growth regulators, or pesticides in
a manner consistent with labeling and
in accordance with acceptable agricul-
tural management practices and appli-
cable state and federal laws.® Thus, ag-
ricultural producers are exempted from
liability unless there is proof of negli-
gence or lack of due care.

Economic analysis

To show the economic implications of
the exemption legislation, a comparison
of costs assoclated with regular negli-
gence and strict liability may be de-
veloped. Three categories of costs as-
sociated with contamination need to be
considered: regular production costs,

internal precautionary costs (o reduce
the likelihood of imposing damages on
others, and external costs arising from
injuries to others,

Regular production costs may be as-
sumed to be the same under both
theories of liability. Internal precaution-
ary costs are the costs of exercising pre-
caution. External costs fromn groundwa-
ter contamination arise when damages

are inflicted on others. The addition of

producer’s costs of precaution and ex-
pected costs of damages delineates the
costs to society of using pesticides.”

Negligence

If the liability standard is neghigence.
there exists a legal standard of care at
which liability attaches. If a person’s
level of care is less than the jegal stan-
dard, the person incurs liability. How-
ever. if a person’s level of care is greater
than the legal standard, costs of liabihiy
under neglicence are equivalent Lo costs
ol precaution. Thix discloses that a ra-
tionally  sell-interested  persan will
choosc at least the legal standard of care
to minimize private costs.

Liability under i neghgence standard
may involve two major obstacles 1o effi-
cient economic solution wherehy costs to
society arc minimized: evidentiary un-
certainty'" and neral hazard.'' First,
because of uncertainty in knowing or im-
plementing due care, evidentiary uncer-
tainty may be expected to lead risk-ad-
verse producers to edge away from the
minimal legal standard of care and
adopt excessive precaution to insure
against possible errors 1n the ealculation
of due care.

Second, difficulties in establishing o
legal standard of care may mean that
legislatures, courts. and administrative
agencies actually use a legal standard
that is excessive, Excessive care muay he
a result of fear of exorbitant damages or
could result from an ever-estimation of
liabihty costs.

Third, if precaution is bilateral, or the
victim has any control over the severity
or likelihood of injuries, a moral hazard
problem may exist. Moral hazard con-
cerns the lack of incentives far a person
to minimize costs. A victim of groundwa-
ter contamination may not bave an ade-
guate incentive to minimize contamina-
tion injuries when injurers are liable for
all damages. This occurs under strict lia-
bility when an injurer is liable for all in-
juries despite actions of the victim that
might have increased or aggravated
damages from the injuries, Moral hazard

M
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itnation

also may exist under contributory or reg-
ular negligence because once the injurer
is found to be liable for injuries, the in-
jurer is generally liable for all damages.
These damages may include excessive
amounts arising from actions of the vie-
tim.

Strict liability

Alternatively, a strict liability stan-
dard whereby the injurer always is liable
for the cost of accidents may be adopted.
Strict liability rules adopting compen-
satory damages may provide for an effi-
clent =olution by allowing the injurer to
minimize costs by selecting a level of
precaution so that the sum of precaution
and liahility costs are minimized. How-
ever, since strict liability does not in-
volve a legal standard ol care. the injurer
muay have greater incentive to adopt
more eihcient techuology to reduce eosts.
Strict liabitity mayv also spread risk'?
and reduce administrative and transae-
tion costs.

Although this suggests that striet lia-
bilitv may provide an efficient solution
to minmizing costs invoived with pollu-
tton, two major impediments have been
identified as precluding strict liability
from serving as an efficient selutinn. The
first impediment involves situalions in
which the level of damages being award-
ed to injured victims is not perfecthy
compensatory. This would exist when-
cver punitive damages are allowed. and
may exist if awards include anticipated
profits and lost opportunities. Such dam-
ages are not common, hut they mnay be
severe,

An example of excessive damages for
groundwater contamination is the re-
cent case of Miller . Cuduby CoV
Neighboring property owners and les-
sees had sued for damages from salt in-
trusion of the aquifer under their prop-
erty. The court termed the pollution a
“continuing abatable nuisance” and
awarded actual damages of $3.6 million
for temporary pollution damages, which
may have exceeded the value of the in-
jured property.!! In addition. the court
upheld an award of $10 million in puni-
tive damages.'?

The second impediment to strict liabil-
ity serving as an efficient solution to
minimizing costs involved with pollution
is bilateral precaution where the victim
.bas some control over the severity or

™ likelihood of an accident.*® The presence

of moral hazard may preclude the mini-
mization of costs. In such cases, some
type of non-strict liahility rule that in-

corporates some version of a contrib-
utory negligence defense would provide
a preferred sotution.'” Such a solution
would more accurately apportion costs
based upen a party’s control over dam-
ages.

Application to groundwater
contamination

Although the groundwater exemption
legislation may be based on economic ef-
ficiency arguments regarding precau-
tionary costs, the legislation does not ad-
dress the real issues of groundwater con-
tamination by pesticide usage. It basi-
cally alters who must take care and the
hurden of proof so that it is less likely
that an agricultural producer will be li-
ahle for damages. While such a change
bestows henefits to producers. the over-
all meril of the new legislation should
consider a broader scope of social needs
and objectives. This section identifies
additional considerations that need to be
analyzed te develop a preferred eco-
nomic responze Lo contamination by pes-
ticide usage. Such a response would con-
sider costs to society rather than costs to
persons in a particular interest graup.

Reduced contamination

Bv simply changing lLiability stan-
dards, costs from contamination dam-
ages are assigned to different persons
without considering whether econumic
efficieney could he enhanced through re-
duced pollution. Although this amission
may not reduce benefits accruing from
moving fron a striet lighility standard
to negligence, the advantages may be se-
verely limited since no consideration is
given to diminished costs that may arise
from reduced contamination.

Alternative options

Given the uncertainty regarding po-
tential health problems from contami-
nated groundwater, resolution of pes-
ticide contamination problems should
consider a4 more expansive array of op-
tions. Three major options include mod-
ification of liability rules. changes in
existing entitlements, and economic in-
centives ta reduce contamination.’

The first option entails governmental
regulation that restricts the polluter’s
liability in limited situations in order to
reduce excessive damages or respond to
equitable considerations. The groundwa-
ter exemption legizlation falls under this
category.

The second option involves legislation
that alters existing entitlements. New

legistation could grant the public prop-
erty rights in uncontaminated ground-
water and contaminators would pay for
water resource damages,'”

The third alternative would rely on
economic incentives to reduce contami-
nation. Tradeable discharge-permit sys-
tems, pollution charges, and tax-subsidy
solutions through pesticide funds could
provide economic incentives to help re-
duce contamination. The tradeable dis-
charge-permit system has attracted the
most attention for nonpoint source pollu-
tion because its economic incentives muy
offer the most feasible means of reducing
nonpoint source contamination.*

Equity

The groundwater exemption legisla-
tton was based on un equitable argu-
ment that non-negligent producers de-
serve special dispensation for their use
of pesticides. This equitable argument
must he balanced azainst the needs of
victims. By protecting non-negligent
producers, are innocent pollution vie-
tims left without compensation for their
contamination injuries? Ii is not clear
that equitable considerations favor
exemption legislation whereby innocent
victims are impeded in remedies to col-
lcet damages for injuries caused by non-
negligent producers.

Investments of property owners

A factor not considered by the analysts
is the initial investment of property own-
ers. Does the existence of capital invest-
ments by agricultural producers affect
an efficiency solution? While not all cap-
ital investments would be outmoded if
producers could not use pesticides. given
the competitiveness of agriculture, the
economic consequences of not being able
to employ a given technology could force
a significant number of producers out of
business.

Also, should property owners have a
right to potable groundwater? While a
considerable body of American jurispru-
dence holds that property owners do not
have the right to pollute others. and
such a resolution of competing interests
may be best for most situations, an alter-
native response may be preferred for
special situations. if there are manv pro-
ducers using chemicals that have not
been identified as constituting a major
contamination problem and only a few
persons who may be injured from the
producers’ activities, perhaps eflticiency
favors granting an entitlement to pollute.

(Continued on nexi page)
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Assigning liability for precaution

Regular negligence and strict liability
assign precaution to only one party, the
injurer. However, precaution is not uni-
lateral as victims have the ability to use
precaution not to ingest contaminants in
groundwater though limiting the amount
they drink, purchase of bottled water, or
treatment. Toxicology thresholds of
some pesticides may depend upen quan-
tities consumed so that victims who in-
gest groundwater in moderate quan-
tities as opposed to substantial quan-
tities may affect the probability or sever-
ity of contamination injuries.

External costs may be affected by the
victim's precaution, so that victims
should have some type of incentive to re-
duce injuries. By failing to consider the
bilateral nature of groundwater con-
tamination, regular negligence or strict
liability without some type of contribu-
tion are accompanied by a moral hazard
problem so that these rules may not pro-
vide an efficient resolution to the pollu-
tion problem.

Symmetry of precaution

Adopting the premise that precaution
is shared, what is the symmetryv between
injurers and victims, and how daes sym-
metry affect evidentiary uncertainty? If
parties are symmetrically situated, com-
parative negligence might be a prefera-
ble solution, as it minimizes the total
amount of excessive precaution of both
parties.®! If the injurer is better able to
take precaution, regular negligence may
be preferred. Regular negligence would
provide a strong incentive for the in-
jurer, the party most able, to take pre-
caution. If the victim is better able to
take precaution, contributory negligence
may be a better solution. as it would en-
courage the victim to take precaution ™

An additional question is whether the
number of victims relative to the num-
ber of injurers should affect placement
of precaution. Although it may be un-
clear whether a general rule of sym-
metry may be established for pesticide
contamination of groundwater, can a
rule be developed based upon the num-
ber of victims relative to the number of
injurers? For example, where there are
a large number of victims, does sym-
metry favor injurers taking precaution
because it is easier for a few of them Lo
abstain from pesticide contamination?
Or when there are few victims and many
injurers, does symmetry favor victims
taking precaution?

Uncertainty

The analysis bases social welfare on
prevention costs and expected contamni-
nation costs. In the past, it has been
shown that inadequate or faulty infor-
mation may have resulted in inaccurate
estimations of these costs. For example,

in the case of DDT and EDB’s, later sci-
entific discoveries markedly altered pre-
vious acceptable activity levels, showing
that earlier contamination costs were
underestimated substantially.

In other situations, the contamination
costs of a known chemical have resulted
in applicators switching to an alterna-
tive chemical under a belief that it would
reduce costs, only to later learn that the
alternative chemical has even greater
contamination effects so that substitu-
tion of the new chemical has actually
increased contamination costs. Uncer-
tainty about safety levels for contam-
inants and the level of care necessary to
controvert negligence offers support for
legislation granting victims the right to
be free from groundwater contamina-
tion. Yet, the inadequate information of
injuries from pesticides introduces un-
certainty that may obviate any credible
attempt to maximize social welfare
through liability rules.

Conclusions

Through the adoption of groundwater
exemption legislation, agricultural pro-
ducers are protected against liability for
contamination injuries based upon a
strict tiability cause of action. Unfortu-
nately, it is not clear that the adoption
of exemptions for producers pesticide
usage is premised on social welfare or
efficiency justifications. Although the
analysis discloses that the shift from
strict liability to negligence may be
beneficial to producers, several issues
may preclude any meaningful efficiency
gains. Moreover, the legislation does
nothing to respond to the growing con-
cern about groundwater contamination.

If legislatures desire to alter liability
rules to respond to equitable considera-
tions, they should consider alternative
solutions rather than simply rely on lia-
bility rules. Modifications of entitle-
ments to incorporate pollution charges
or marketable water pollution rights
may offer superior mechanisms to pro-
vide economic incentives to reduce con-
tamination.
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were for operations, rather than for cap-
ital contributions, and had been guaran-
teed by the other partners. Plaintiffs al-
leged that this finding was based on a
clerical error in the bank’s records, and
that DASCO's ruling totally ignored a
sworn affidavit from the bank’s loan of-
ficer pointing out the clerical error,
Fourth, the plaintiffs claimed that
DASCO acted arhitrarily and capri-
ciously in refusing to consider suhstan-
tial capital contributions made by cer-
tain of the partners shortly after the
April 1, 1986 program deadline date.
April 1, 1986 was the very date DASCO
ruled, 1n connection with a 1985 appeal
by eertain Management Company part-
ners, that capital contributions had to be
quantitatively suhstantial, not just pro-
portionate to a partner’s interest, to he
deemed “comnmensurate” with the part-
ner’s share in the proceeds derived from
farming, as required by 7 C.F.R. section
795.7. As soon as the partners learned of
this new interpretation of the commen-
surate contribution rule. they made sig-
nificant additional capital contributions,
which DASCO ruled were untimely (or
1986. Finally, the partners challenged as
arbitrary, capricious. and tnconsistent
with 7 C.F.R. section 795.16 {which de-
fines a custom farming agreement as
“the performance of services... for hire
vith remuneration on a unit of work
sasist], DASCO's decision that a provis-
ion in the Management Company-Aztec
farming agreement. which provided that
certain labor and tillage work done by
the Management Companv's employees
would be “deemed to cost $130 per acre,
per vear” but would he shared equally
by the two entities, constituted “eustom
farming.” Netther Artec nor the Manage-
ment Company would receive anv pro-
ceeds unless they exceeded the deemed
costs of $130 per acre. On this theory of
custom farming, DASCO had combined
the twenty-two partners of the Manage-
ment Company and the four partners of
Aztec into one person, and had also ruled
that because the Farming Company was
une of the partners of the Management
Company. the seven partners of the
Farming Company had to be comhined
as one person with the Management
Company and Aztec partners as well.
The court held that the Department’s
determinations were arbitrary and cap-
ricious in each critical respect. The court
specifically rejected the guvernment's ar-
gument that "a grant of Summary Judg-
ment to the Plaintiffs will only result in
remand to the Secretary for further fact-
finding.” Rather, the court sent the case
ack to the Secretary "to redetermine

_.~he separate person eligibilitv" ol the

plaintiffs and for “further administra-
tive proceedings consistent with the
holdings of this Court.”

— Alan R. Malasky

FLORIDA. Ambiguous coop by-laws.

In Pittman . Groveowncers Coopera-
tive of Loxahatchee, Ine., 534 50.2d 1207
tFla. Dist. Ct. App. 1988), former mem-
bers of a marketing cooperative sued
that association and some of its board
memhers for negligence and breach of
fiduciary duty in the alleged mishan-
dling of profits and the payment of im-
proper salaries.

The cooperative maintained, harvest-
ed, and marketed citrus products grown
on memhers’ lands from 1978 to 1985,
The association distributed profits on a
per-acre hasis and failed to maintain rec-
ords as to the amount or type ol fruit
grown on cach owner’s land.

The cooperative hud increased the sal-
ary of one officer from $10.450 in 1980
to $63.638 in 1985 and increased the
basis of his salary in 1983. During that
period, the association's profits rese from
$17:3.000 to $442,000. The members of
association approved the increased basis
in salary in 1984

The [ormer memhbers filed suit in
1985, alleging that the board members
had improperly calculated profit distri-
bution and that the association was pay-
ing an excessive salary to the one officer.
The defendants raised various affirma-
tive defenses, including waiver, estop-
pel, and ratification. Thev also alleged
that anibiguous bylaws allowed per-acre
profit distribution.

The trial court directed a verdict for
the defendants on all counts except for
negligence in the bandling of plaintiffs’
moneys and in the distribution of profits.
The jury found for the defendants on the
remaining count.

The appellate court cited Fla. Stat.
section 619.03 in affirming the triat
court’s directed verdict in favor of the as-
sociation on the claim of breach of
fiduciary duty for the per-acre profit dis-
trihution. That section provides that
non-stock marketing cooperatives and
their members shall have contractual
rights based on the associations’ hy-
laws. The court held that the former
members had failed to show any provi-
sion of the by-laws that required distri-
bution based on actual production. The
court further pointed out that the mem-
bers had not objected to the method of
distribution for seven years.

The court also affirmed the directed
verdict for the association on the claim
that it had negligently and in contraven-
tion of its fiduciary duties paid an exces-
sive salary to an officer of the coop. The

court held that compensation was a busi-
ness judgment that must be upheld in
the absence of a showing of bad faith. [t
stated that sufficient evidence in the ree-
ord supported the association’s business
judgment.

— Sid Ansbacher

TEXAS. Chapter 12 status report.

[This article summarizes the report of
Walter O'Cheskey. Chapter 12 Trustee
in lhe Northern District of Texas to the
Bankruptcy Judges of that District.|

Gencrally, Chapter 12 has moved
through a surge of filings in 1987 with
150 new petitions. of which 42 voluntar-
tly dismissced or converted, and by vear-
end. 108 were confirmed. Calendar vear
1988 showed new cases totaling 54, a
substantial decrease from 1987, with 13
cases being dismissed or converted. Ton
date [March 30] in 1989, 11 new cases
have been filed, compared with 58 in
1987 and 14 in 1988, A total of 145 Chap-
ter 12 plans have been confirmed. and
only six have been dismissed hecause of
inability to complete a confirmed plan of
reorganization.

Funds received from debtors [rom
June 1987 through February 1989 total
$5.311.406.24 1$417.527.00 in 1987.
$3.001,698.00 in 1988; and $1.477.755.45
in 1989). Of funds received, $452,700.61
has been received as disposable income
for unsecured creditors,

These divisions have attempted to use
uniform procedures in implementing
Chapter 12 in the Northern Distriet of
Texas, Further they have attempted to
combine the most workable parts of hoth
Chapter 11 and Chapter 13 to stream-
line and adapt Chapter 12 especially for
agricultural hankruptey.

Current work involves streamlining
disposable income calculation and re-
porting and debtor education. To be
adopted soon is a form called “Chapter
12 Plan Feasibility, the Test for Dispos-
able Income and Minimum Acceptahle
Revenue Requirements.” which will be a
standard part of the confirmation proce-
dure. In regard to debtor education,
Monthly Reports have been required for
some time and a Debtor School is
planned.

— Submitted by the Honorable
John C. Akard.

Bankruptcy Judge for the
Narthern District of Texas
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Sixth Annual Student Writing Competition. The AALA is sponsoring its sixth annual Student
Writing Competition. This year, the AALA will award two cash prizes in the amount of $500 and
$150.

Papers must be submitted by June 30, 1989, to Thomas A. Lawler, Attorney at Law, P.O. Box
280, Parkersburg, 1A 50665; (319) 346-2650.

AALA Distinguished Service Award. The AALA invites nominations for the Distinguished
Service Award. The award is designed to recognize distinguished contributions to agricultural law
in practice, research, teaching, extension, administration, or business.

Any AALA member may nominate another member for selection by submitting the name to the
chair of the Awards Committee. Any member making a nomination should submit biographical
information of no more than four pages in support of the nominee. The nominee must be a current
member of the AALA, and must have been a member thereof for at least the preceding three years.
Nominations should be sent to Thomas A. Lawler, Attorney at Law, P.O. Box 280, Parkersburg, IA
50665; (319) 346-2650.

1990 Annual Meeting. The 1990 Annual Meeting and Education Conference of the AALA will
be held October 5-6, 1990, at the Minneapolis Marriott City Center, Minneapolis, MN.
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