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Emerging Farm Bill issues 

Almond marketing orders held 
not to be a "taking" 
Under the Agricultural Marketing Act of 1937, the Secretary ofAgriculture may enter 
into agreements with producers to implement market controls governing the Bupply 
and distribution ofcertain agricultural commodities. 7 U.S.C. §§ 601-602, 608, 608a
c, 610, 612, 672-674 (1988 & Supp. 1V 1992). These controls are imposed through 
regulations known as <lmarketing orders," The U.S. Court of Federal Claims has 
dismissed the claims of several almond handlers and producers contending that 
portions ofthe almond marketing orders in effect for the 1982 through 1985, 1988, and 
1990 crop years constituted a "taking" for which compensation must be paid under the 
fifth amendment. Cal-Almond, Inc. v. United States, 30 Fed. Cl. 244 (1994). 

In general, marketing orders control Bupply by placing restrictions on the quantity 
and quality ofmarketed products, by providing for differentiations in pricing between 
primary and secondary markets, and by limiting production. Marketing orders for 
certain commodities, including nuts, are administered by industry committees. 
Among other responsibilities, the industry committees submit marketing recommen
dations to Secretary based on anticipated yield and demand. The Secretary may then 
adopt these recommendations through regulations as the marketing orders for the 
particular crop year. 

At issue in the Cal-Almond litigation were marketing orders requiring a percent
age of the anticipated almond crop be placed in reserve for sale in non-competitive 
markets such as for use in school lunch programs, charities, and animal feeds. The 
"set-aside" contemplated by the reserve program was implemented by requiring 
handlers to withhold from sale in the open market a percentage ofthe almonds under 
each handler's control equal to the specified reserve percentage. See 7 C.F.R. § 981.50 
(1993). illtimately, handlers received payment from the sale of the reserves, but at 
a price substantially below the open·market price. During the crop years at issue, the 
plaintiffs claimed losses of several million dollars in sales because of the reserve 
requirements. 

The plaintiffs inCal-Almond also challenged the financial responsibilities imposed 
on handlers for the industry committee, known as the Almond Board of California. 
The Almond Board assessed handlers for its expenses through levies on all almonds 

Supreme Court denies certiorari in 
Chapter 12 case 
The United States Supreme Court recently denied certiorari in the agricultural 
bankruptcy case of Lindsey, Stephenson & Lindsey v. F.D.l.C., Docket No. 93-804, 
1993 W.L. 495242. In the case below, MatterofLindsey, 995 F.2d 626 (5th Cir. 1993), 
the Fifth Circuit reviewed the lower court's dismissal ofa Chapter 12 bankruptcy on 
eligibility grounds. Specifically at issue were the Chapter 12 debt limitation 
requirements. The debtor, a family farm partnership, owed a large non-recourse 
obligation to the FDIC. This debt, ifcombined with the other partnership obligations, 
put the debtor over the maximum debt limit of $1,500,000. The debtor, however, 
argued that non-recourse obligations should not be counted as debt for purposes ofthe 
maximum debt provision, as there is no personal liability attached to it. The creditor 
objected and requested relief from the automatic stay and the dismissal of the 
bankruptcy case. The bankruptcy court granted the creditor's requests. On appeal, 
the district court affirmed. On further appeal to the circuit court, the Fifth Circuit also 
affirmed. It held that non-recourse obligations must be included when computing the 
amount of debt for purposes of the Chapter 12 maximum debt limitations, concluding 
that the terms "debt" and "claim" were coextensive. The Fifth Circuit court also noted 
that even though the non-recourse obligation did not impose personal liability, it did 
create a legal obligation that constituted "liability on a claim." 

---Susan A. Schneider, Hastings, MN 
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received by a handler for the handier's 
own account. See 7 C.F.R. § 981.81 (1993). 
The plaintiffs claimed these levies 
amounted to several thousand dollars for 
the crop years at issue. 

The plaintiffs' "takings" argument was 
twofold. First, they maintained a "per se 
taking" occurred because, through the 
marketing orders, "the Govermnent has 
relegated unto itself the most essential 
attribute ofcommodity ownership - con~ 

trol over disposition - while leavingplain
tifTs in the position of having to accept 
whatever value such disposition might 
yield, no matter how minimal." 30 Fed. 
Cl. at 246. Second, the plaintiffs argued 
that "the reserve system deprives a han
dler of substantially all economic value in 
the almonds placed in reserve and there
fore amounts to a taking by regulation." 
[d. 

The court rejected each ofthe plaintiffs' 
arguments. In essence, the court found 
the plaintiffs had failed to show they had 
a property right "to market their almonds 
free ofregulatory controls." Id. The court 

observed: 
Government regulation of the almond 
industry ... has been a fact of life for 
now well over forty years. Thus, par
ties, like our plaintiffs, who have been 
active participants in that industry 
throughout that time, must be Wlder
stood to have accepted, as a condition of 
their continuing presence in that in
dustry, the very mode of regulation 
about which they now complain. One 
who 'embarks in a business which pub
lic interest demands ... be regulated. 
.. must know regulation may ensue.' 

[d. at 246-47 (citing Nebbia v. New York, 
291 U.S. 502, 534 (1934). 

The court also declined to find merit in 
the plaintiffs' argument that the market
ingordershave gone beyond what reason
ably could have been anticipated at their 
inception. In doing so, it cited the United 
States Supreme Court's recent decision 
inLucas v. South Carolina Coastal Coun
cil, 112 S. Ct. 2886, 2899 (1992), for the 
proposition that .... by reason of the State's 
traditionally high degree of control over 

commercial dealings, [an owner of per
sonal property] ought to be aware of the 
possibility that new regulation might eVen 
render his property economically worth
less (at least if the property's only eco· 
nomically productive use is sale or manu- 
facture for sale).'" 30 Fed. Cl. at 247. 

Finally, the court expressly disclaimed 
any agreement with the plaintiffs' Con
tention "that the almonds held in reserve 
represent a separable component ofprop
erty, distinct from the remainder of the 
annual crop." [d. at 247, n.4. The court 
observed that "[nt is at least arguable, 
therefore, that correctly defined, plain
tiffs' 'property' consists of the entirety of 
their respective annual crops. Pursuing 
this definition would, presumably, moot 
any claim to compensation since plain
tiffs do not contend that their businesses, 
as a whole, have been rendered unprofit
able by the Secretary's regulations." [d. 
(emphasis in original). 

-Christopher R. Kelley, Lindquist & 
Vennum. Minneapolis, MN 
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Legal issues in contract production ofcommodities - Part II 

By Neil D. Hamilton 

This article concludes the two-part series 
on legal issues in contract production of 
commodities. The following listrepresents 
Borne legal matters that could arise in 
grain contracting. 

Issues from the application of the 
U.C.C. 

The application ofArticle 2 ofthe U.C.C. 
means a variety of traditional contract 
issues may arise in grain contracts. Each 
of these issues has been the subject of 
recent litigation involving contract pro
duction and marketing of grain. The fol
lowing discussion ill llstrates how the 
courts have decided these issues. 

The farmer as a merchant 
A party's status as a merchant can 

influence whether or not there is a war
ranty of merchantability associated with 
the sale of goods and the applicable rules 
to detennine if a contract ofTer has been 
accepted. Courts in the U.S. have divided 
on these issues. For example, in Colo
radu-Kansas Grain Co. v. Reifschneider, 
817 P.2d 637 (Colo. App. 1991), the issue 
was whether the statute offrauds applied 
so that the oral agreement between the 
farmer and the company for the sale of 
grain did not create a contract. The court 
held the farmer was a merchant and thus 
the written confirmation from the com
pany was sufficient to establish a con
tract. AB a merchant, the farmer had ten 
days to object to the written notice of 
confinnation. On the issue ofwhether the 
farmer was a merchant, the court cited 
U.C.C. section 2-104(1), which defines 
the term as: 

a person who deals in goods of the kind 
Or otherwise by rus occupation holds 
himselfout as having knowledge or skill 
peculiar to the practices or goods in
volved in the transaction. 

If a transaction is one between mer
chants then "'both parties are chargeable 
with knowledge or skill of merchants un
der U.C.C. section 2-204(3)," The Colo
rado court noted the cases holding farm
ers may be merchants recognize "the fact 
that today's farmer is involved in far more 
than simply planting and harvesting 
crops. Indeed, many fanners possess an 
extensive knowledge and sophistication 
regarding the purchase and sale of crops 

Neil D. Hamilton is Ellis and Nelle Levitt 
Distinguished Professor of Law, and Di
rector, Agricultural Law Center, Drake 
University Law School, Des Moines, Iowa 

on the various agricultural markets. Of
ten they are more aptly described as agri
businessmen. 

The issue of whether a farmer is a 
merchant is a question for the trier offaet. 
The court in Reifschneider looked at a 
number of relevant factors, including: 

1) the length of time the farmer had 
been engaged in the practice of selling 
his product to markets of his product; 
2) the degree ofbusiness acumen shown 
by the farmer in his dealing with other 
parties; 
3) the farmer's awareness of the opera
tion and existence offarm markets; and 
4) the farmer's past experience with or 
knowledge of the customs and practices 
which are unique to the particular mar
keting of the product which he sells. 

Another recent case holding a farmer is 
a merchant in the sale of commodities is 
Agrex, Inc. v. Schrant, 379 N.W.2d 751 
(Neb. 1986). The case involves a typical 
situation where a grower agreed to a 
forward contract for the sale of grain and 
then the market went up. When the grower 
decided not to perform the contract, the 
buyer had to enter the market and buy at 
a higher price. The buyer then sued to 
recover the damages. The legal issues 
were similar to the Colorado case: did the 
statute of frauds apply and what effect 
was the farmer's failure to reply to the 
written confirmation. The court ruled the 
contract was enforceable and the fanner 
was a merchant. It said: 

We therefore hold that experienced grain 
producers who regularly grow and mar
ket grain on the open market as the 
principal means of providing for their 
livelihood, and by reason ofsuch occupa
tion have acquired and possess knowl
edge or skill peculiar to the practices 
and operation of grain marketing, are 
merchants witrun the meaning of Neb. 
U.C.C.-104 and2-201 (Reissue 190)[379 
N.W.2d at 754]. 

Courts in Indiana, Michigan, Missouri, 
Nebraska, Ohio, Illinois, and Texas have 
all determined farmers may be merchants. 

But the view a farmer is a merchant is 
not universal. Courts in other jurisrnc
tions,includingAlabama,Arkansas, Iowa, 
Kansas, South Dakota and Utah, have 
ruled fanners do not become merchants 
simply by selling commodities they pro
duce. For example, the Iowa Supreme 
Court ruled a farmer was not a merchant 
in Sand Seed Service, Inc. v. Poeckes, 249 
N.W.2d 663 (Iowa 1975). The Iowa court 
looked at factors of the farmer's experi
ence, for example, he did not deal in crops 

on themarket,hejustsold what he raised, 
and he had no business experience and 
only a high school education. The court 
set out 8 three prong test for when a 
farmer might be a merchant: 

1) the farmer must be a dealer who deals 
in the goods of the kind involved; or 
2) the farmer must by his occupation 
hold himselfout as having knowledge or 
skill peculiar to the practices or goods 
involved in the transaction; or 
3) he must employ an agent, broker or 
other intermediary who by his occupa
tion holds himself out as having knowl
edge or skill peculiar to the practices or 
goods involved in the transaction. 

Only a few years later, however, the 
Iowa court ruled that a farmer might be a 
merchant, depending on the facts of the 
transaction. In Dotts v. Bennett, 382 
N.W.2d 85 (Iowa 1986), the court had 
determined a claim for damages made by 
the owner of cattle that died from eating 
hay purchased from the producer. The 
case involved two issues: 1) whether the 
buyer was relying on the seller"s skill in 
purchasing the hay that was later deter
mined to have mycotoxins, which kille 
several cattle, for purpOSE'S of establish-
ing a breach of an implied warranty of 
fitness for a particular purpose; and 2) 
whether the seller was a merchant for 
purposes of an implied warranty of mer
chantability. On the first issue, the court 
found no evidence ofthe required reliance 
and ruled it had been an error to consider 
that issue. However, on the second issue 
concerning an implied warranty of mer
chantability. the court held there was 
substantial evidence to support the jury 
finding that the defendant was a mer
chant of hay as regards the buyer. The 
court held the instruction given the jury 
on the merchant issue was insufficient 
and remanded the matter. 

Accord and satisfaction in the acceptance 
ofpayment 

Another example of a typical U.C.C. 
issue concerns the doctrine of"'accord and 
satisfaction," which can arise in connec
tion with claims an accepted payment has 
served to terminate a dispute. A recent 
Wisconsin case involving production of 
sweet corn illustrates the application of 
this doctrine. 

In Myron Soik & Sons v. Stokely USA, 
Inc.,498N.W. 897 (Wis.App. I993),gTow
ers of sweet corn brought a class acti( 
suit against Stokely on their productioil 
contracts. The rnspute arose over the 
amount farmers were paid for "passed 
acres" - crop acres that were fit for har
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vest but were not taken by Stokely. The 
'ontract specified growers would be paid 
(or these acres from a fund made up of 
contributions from growers and the com· 
pany based on the total tons of harvested , crop. The contract provided that if the 
fund did not cover full compensation of 
tmharvested acres, the payments would 
be prorated. Following harvest, the COm
pany notified growers the fund was insuf
ficient to meet full compensation and that 
payments would be prorated on a calcula
tion not yet defined. Shortly thereafter, a 
second letter and checks prorating pay
ments at 53.49 percent were sent to grow
ers. 

At this point, the growers initiated an 
action against Stokely on the basis that 
the payments were inadequate; however, 
some of the p1sintiffs had cashed the 
checks. Stokely rsised the defense that 
the checks had been calculated under 
terms of the contract, so when growers 
accepted them it operated as an accord 
and satisfaction of the contract. Stokely 
moved for summary judgment to dismiss 
plaintiffs who had accepted the checks 
from action over the contract. The trial 
court denied summary judgment after 
concluding Stokely could not use accord 
and satisfaction as a defense; however, on 
appeal the court of appeals reversed and 
.:-manded. The court concluded: 1) there 

--was a dispute at the time the checks were 
cashed; and 2) the letters and correspon
dence gave growers notice the check was 
meant as full payment for "'passed acres." 
Therefore it ruled that Stokely could use 
accord and satisfaction as a defense, even 
though the letter accompanying the check 
made no specific reference to the provi
sion or the effect that cashing the check 
would have on a grower's right to bring a 
subsequent claim. 

Notice ofanticipatory breach 
Another issue that can arise in the 

contract production and marketing of 
grain is what happens if the producer 
gives the company notice of an intention 
to not perform under the contract, for 
example, refusal to deliver grains that 
have been forward contracted. The issue 
involves questions both as to the appro
priate amount of damages and what the 
company should do once it has knowledge 
of the intention to breach the agreement. 

A recent Nebraska Court of Appeals 
case, Trinidad Bean and Elevator Co. v. 
Frosh, 494 N.W.2d 347 (Neb. 1992) in
volved a dispute between a Colorado bean 
buyer that operated an elevator in Ne
braska and a producer. On April 26, 1988, 
:lmo Frosh contracted with the Trinidad 

- Bean and Elevator Co. in Imperial to sell 
1,875 cwt. of edible dry beans. The con
tract included two payment options: op
tion 1 provided for payment of$16.25 per 

cwt. on January 15, 1989, and option 2 
provided for fifty percent payment at $16 
per cwt. upon the completion of harvest 
and for fifty percent at $16 per cwt. on 
December I, 1988, Choice of the first 
option would allow a grower to defer in4 

come for tax purposes; however, both pay
ment options were inadvertently marked 
on the contract with Frosh. 

When the contract was noticed by the 
Denver office of Trinidad, the company 
contacted him about the need to deter
mine which payment option was desired 
so the contract could be processed. After 
communication from the local elevator 
about correcting the error, Frosh returned 
to the elevator on May 1 and told them to 
tear up the contract. At that time the 
contract price and market price for dry 
beans were the same. When Frosh re
turned totheelevatoronAugust31,1988, 
to make sure the contract had been torn 
up, he was infonned the elevator still 
expected delivery. When he failed to de
liver the beans, the elevator sued for the 
damages it experienced in buying beans 
now at twice the price because ofa drought. 

The jury held Frosh had violated the 
contract but was not responsible for any 
damages because the elevator knew in 
May he was not going to pelform. The 
appeals court affirmed. holding the con
tract was repudiated in May when there 
was no difference between the contract 
and market price. The court determined 
that under U.C.C. section 2.713(1), upon 
the anticipatory repudiation the measure 
of damages for nondelivery or repudia
tion was the difference between the mar
ket price at the time when the buyer 
learned of the breach and the contract 
price. The elevator could not wait until 
the drought had driven prices higher and 
try to collect from Frosh; instead it was 
limited to the damages from the differ
ence of price in early May, when there 
was no difference. 

lfthere is a lesson in the case it appears 
to be ifa party believes they have ended a 
contract to deliver commodities, it is im
portant to make a record of the action and 
confirm that the buyer knows ofthe deci
sion. 

Measure ofdamages for breach 
The issue of what measure of damages 

to apply in a breach of contract action is 
not simple as noted by the court in Frosh 
because under the U.C.C, the buyer also 
has the option offollowing section 2-71l(1), 
which provides a buyer may cancel the 
contract and recover any amount paid as 
well as seek damages for Cover under 
section 2-712. This option is in addition to 
the one followed by Trinidad Bean Co.. to 
choose not to cover and seek damages for 
the contract-market differential under 
section 2-713(1). 

Another recent case concerning the 
application of this provision is Tongish v. 
Thomas d/b/a Northwest Seed, 840 P.2d 
471 (Kan. 1992). Tongish had a contract 
with the coop to grow 160 acres of sun
flower seeds and sell the crop to the coop 
for $13 per cwt. for large seeds and $8 for 
cwt for smaller seeds. The agreement was 
later modified to 116.8 acres. The coop 
had a contract to deliver the seed to 
Bambino Bean & Seed, Inc. at the same 
prices a6 Tongish was to be paid. The coop 
was to receive a 55 cent per cwt. handling 
fee which was to be the coop's only profit 
under the agreement. The crop was to be 
delivered in one-third increments by De
cember 31, 1988; March 31, 1989; and 
May 31,1989.lnJanuary, a dispute arose 
between Tongish and the coop because it 
was mixing Tongish's high quality seed 
with other seed. At the same time, the 
price for sunflower seeds was going up 
because of weather and other factors. 
Tongish notified the coop he would not be 
delivering any more sunflower seeds. In 
May, Tongish sold his remaining seed to 
Danny Thomas for $20 per cwt. Tongi6h 
was paid by Thomas for approximately 
half of his seed. Thomas deposited the 
remainder with the court to detennine to 
whom it should go. The coop intervened, 
seeking damages for Tongish's breach of 
contract. 

The district court had to decide whether 
the damages should be actual losses or 
the difference between market and con
tract prices. The district court found 
Tongish had breached the contract and 
awarded the coop $455.51. the amount 
the coop lost in handling fees concerning 
the crop. The court of appeals reversed 
the damages and ordered that they be 
determined as the difference between the 
market price and the contract price as set 
out in Kan. Stat. Ann. section 84-2-713. 
The Kansas Supreme Court affinned the 
court of appeals, ruling the contract be
tween Tongish and the coop obligated the 
coop to take the seed whether or not ithad 
a market for them. The court therefore 
disregarded the way the coop had pro
tected itself from market fluctuations 
through a subsequent contract to sell the 
seeds with a handling fee as profit. The 
court held the majority rule of market 
damages "encourages a more efficient 
market and discourages the breach of 
contracts." Tongish v. Thomas, 840 P.2d 
471,476 (Kan. 1992). 

Oral modifications of contracts 
Another important issue that can arise 

in grain production contracts is the effect 
of oral modifications made once the pro~ 

duction relation is underway. The ques
tion ofhow to deal with oral modifications 
involves several issues already addressed, 

ContinuedOf]page 6 
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including the effect of an "integration 
clause" or provision in the contract noting 
that only written modifications are effec
tive, and the question ofthe application of 
the statute of frauds. 

A recent grain contracting case involv
ing oral modifIcations is Neibert v. 
Schwenn Agri·Production Corp., 579 
N.E.2d 389 (Ill. App. Ct. 1991). In 1986 
Neibert, an Illinois farmer, contracted 
with Schwenn to grow sunflowers on 612 
acres and sell the seed to the corporation. 
The corporation agreed to Bupply seed, 
pesticide, and herbicide and to pick up 
seed from farmer's storage. In exchange, 
the Neiberts would raise and harvest the 
crop and receive 12 centsllb for seeds 
larger than 17/64th of an inch. After four 
loads of the harvested seed had been 
picked Up. the Neiberts received their 
first payment and were surprised they 
were not paid for more of the seed. The 
company's position was that much of the 
seed was too small and was being priced 
at the lower rate. In negotiations between 
the parties, the Neiberts new to North 
Dakota for discussions about possible price 
reforms in the contract. The Neiberts left 
the negotiations believing the agreement 
had been modified so they would be paid 
10 centslIb. for small seed. Schwenn 
claimed he agreed only to pay for the 
small seed that had been delivered and 
for the first load following the negotiation 
meeting. In October 1986, Schwenn sent 
a letter to the Neiberts informing them 
further deliveries would be paid for under 
the original contract with no amendment. 
Schwenn claimed the Neiberts then said 
they would not deliver any more seed as of 
October 26. The Neiberts requested guar
aptees of payment in November, but 
Schwenn covered the contracts by pur
chasing sunflower seeds from other pro
ducers. 

The Neiberts brought suit in March, 
1987, against Schwenn for breach of con· 
tract, and Schwenn counterclaimed, also 
alleging breach ofcontract. The tri al court 
found that the Neiberts breached the con
tract and that the contracts were not 
modified following the meetings in Sep
tember. The Neiberts appealed, but the 
appellate court upheld the trial court's 
finding of fact that the Neiberts had 
breached thecontract. The appellate court 
agreed with the trial court's assessment 
that any modification needed to be in 
writing. 

The suit also involved the question of 
the appropriate measure of damages for 
the Neibert's breach. Schwenn argued 
that it had intended to use the seed from 
the Neibert contract to satisfy a sales 
contract to Dalhgren for 1 million pounds 
at 17 cents per pound. Schwenn argued 
when the Neiberts refused to deliver more 
seed, the company filled the contract with 
seed raised under contract with other 
growers. The trial court had adopted 

Schwenn's method for damage determi
nation. This calculation set damages at 
the figure of 17 cents per undelivered 
pound ofseed. However I in assessing dam
ages, the appellate court reversed the 
trial court findings and looked to the 
U.C.C. for guidance. The court found 
proper damages were the difference be
tween the cost of covering the breach and 
the 12 cents per pound to be paid under 
the Neibert's contract. The court ruled 
Schwenn would have to show what was 
paid for the seed used to cover the 
Dahlgren contracts before the damages 
owed could be assessed. The trial court 
had also included trucking costs and dam
ages from disputes concerning how much 
seed and chemicals were used. The appel. 
late court disallowed the trucking costs, 
found the Neiberts had correctly applied 
chemical and did not owe damages for it. 
The Neiberts did owe Schwenn for ten 
bags ofseed that were not used to plant or 
replant the 612 acres under the contract. 

Beneficial interest rules under 
federal farm programs 

The question here is whether the pro
ducer has retained a sufficient property 
interest in the crop so as to be eligible to 
receive fann program benefits or place 
the crop into the commodity price support 
loan program. Under the federal regula
tions that detennine eligibility ofproduc
ers to enter commodities under price sup
port loans, "a producer must have a ben· 
eficial interest in the commodity which is 
tendered to the CCC for a loan, loan 
deficiency payment, or purchase." [7 
C.F.R. section 1421.5(c)91)(1993)]. The 
rules provide that in determining whether 
a producer still retains a beneficial inter· 
est, a determination which may be neces
sary ifthe crop was produced or marketed 
under a production contract, the follow
ing test in 7 C.F.R. section 1421.5(c)(2), 
applies: 

A producer shall not be considered to 
have divested the beneficial interest in 
the commodity if the producer retains 
control of the commodity, including the 
right to make all decisions regarding 
the tender ofsuch commodity to CCC for 
price support, and the producer: 

(i) Executes an option to pur
chase whether or not an advance pay
ment is made by the potential buyer 
with respect to such commodity if the 
option to purchase contains the follow
ing provisions: 
"Notwithstanding any other provision 
of this option to purchase, title; risk of 
loss; and beneficial interest is the com· 
modity, as specified in 7 CFR part 1421, 
shall remain with the producer until the 
buyer exercises this option to purchase 
the commodity. This option to purchase 
shall expire, notwithstanding any ac
tion or inaction by either the producer or 
the buyer, at the earlier of: (1) The 

maturity of any Commodity Credit Cor
poration price support loan which is 
secured by such commodity; (2) the date 
the Commodity Credit Corporatior. 
claims title to such comodity; or (3) such 
other date as provided in this option." or 

(ii) Enters into a contract to sell 
the commodity if the producer retains 
title, risk of loss, and beneficial interest 
in the commodity and the purchaser 
does not pay to the producer any amount 
or any incentive payment amount to 
enter into such contract except as pro
vided in part 1425 of this title. 

Iffann program eligibility, such as the 
opportunity to receive deficiency pay
ments, is an important part ofa producer's 
calculation in entering a contract, it will 
be important to determine ifthe terms of 
the contract as to the risk ofloss, title, and 
payment leave a sufficient beneficial in
terest with the producer. 

Agricultural fair practices 
protections 

Federal and state laws have been en· 
acted to protect the rights of producers to 
organize and bargain in marketing com· 
modities. The laws, in particular the Ag
ricultural Fair Practices Act of 1967, 7 
U.S.C. sections 2301-2305, have been used 
by poultry producers to challenge the way 
their contracts were tenninated. Congress 
passed the A.F.P.A. in 1968 to protect th. 
right offarmers and ranchers tojoin with
other growers to form associations to bar
gain for better prices and terms with 
handlers and processors. The act sets out 
B nwnber of prohibited practices for han
dlers, which is defined to include persons 
engaged in "contracting ... with ... produc
ers ... with respect to production or mar
ketingofany agricultural product...."The 
act focuses on prohibiting handlers from 
discriminating against or intimidating 
producers because of their membership 
in or exercise ofright to organize associa
tions of growers. The act has been relied 
on by the federal courts ina suit by Florida 
poultry producers against Cargill, which 
had terminated their poultry contracts, 
allegedly in response to efforts to orga
nize other Florida growers. [See Baldree 
v. Cargill Inc., 925 F.2d 1474 (l1th Cir 
1991) affd, 758 F. Supp. 704 (M.D. Fla. 
1990).] In Baldree, the Florida Poultry 
Growers Association and the U.S. De
partment ofJustice sought a preliminary 
injunction forcing Cargill to reinstate its 
growers agreement with Arthur Gaskins, 
president and organizer of the associa· 
tion. The federal district court granted 
the preliminary injunction, because it 
found there was a substantial likelihood 
the Growers Association and the Depart 
ment would Bucceed in showing the agree- -
ment was terminated by Cargill to dis
courage and prevent Gaskins from sup-

Continued on page 7 
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I.	 porting the Association, to hamper the 

Association's claim against Cargill, andi 
without economic justification in an un~ 

"'lir and UJ1iustly discriminatory and de" 
_eptive practice. The court cited the Packr. ers and Stockyard. Act and the Agricul" 

I tural Fair Practices Act as authority for , its decision. The dispute underlying the 
case concerned a suit Gaskins and other 

~	 growers had tiled against Cargill alleging 
various forms offraudulent practices Buchl, as misweighing. 

State regulation or contracting 
As noted earlier, a number of states 

have considered legislation designed to 
protect agricultural producers who enter 
production contracts. The most impor
tant legislation enacted to date is found in 
Minnesota, which has enacted two new 
laws in recent years to accompany the 
existing anti-corporate farming statute 
which prohibits both farming and the 
ownership of agricultural land by corpo
rations. [See Minn. Stat. Ann. section 
500.24.] 

One law passed in 1990 regulates con
tract feeding. Minn. Stat. Ann. section 
31B.03, amends the Minnesota packers 
and stockyards act, by placing reporting 
requirements on packers and stockyard 
owners. They must now include in their 
annual report to the commissioner of ag
riculture "a copy ofeach contract a packer 

1S with a livestock producer and each 
~greement that will become part of the ,, contract that a packer has with a live

stock producer for the purchase or con
tracting of livestock." Packers and grain 
and feed businesses with annual sales 
over $10 million are required to keep a 
separate account for transactions relat
ing to contract feeding of hogs, cattle, or 
sheep. The account may be audited by the 
commission of agriculture at any time. 

The second act passed in 1990, codified 
at Minn. Stat. Ann. section 17.90 -.98 and 
section 514.945, is the only state statute 
enacted to date that directly regulates the 
provisions of production contracts. Code 
sections 17.90-.98 establish a number of 
requirements for all "'agricultural con
tracts." They include the following provi
sions. 

a) A "contract for an agricultural com
modity between a contractor and a pro
ducer must contain language providing 
for resolution of contract disputes by ei
ther mediation or arbitration." 
b) When a producer is required by con
tract "'to make a capital investment in 
buildings or equipment that cost $1 00 ,000 
or more and have a useful life of five or 
more years," the contractor must not can

~l or terminate the contract until: 
• __ 1. "the producer has been given written 

notice of the intention to terminate or 
cancel the contract for at least 180 days 
notice before the effective date of the 

termination or cancellation" .._[except 
when the producer abandons the con
tract or is convicted ofan offense related 
to the contract business], and 
2. "the producer has been reimbursed 
for damages incurred by an investment 
in buildings or equipment that was made 
for the purposes of meeting minimum 
requirements of the contract." 

c) If the producer breaches the contract 
the contractor must still give the pro
ducer ninety days notice before terminat
ing the agreement and must give the 
producer sixty days to correct his breach. 
d) Parent companies of subsidiaries li
censed to purchase agricultural commodi
ties are "liable to a seller or the amount of 
an unpaid claim or contract performance 
claim is the contractA:>r fails tA:> payor 
perform according to the terms of the 
contract." 
e) The statute provides that all agricul
tural contracts must be interpreted by 
the courts as including a statutory im
plied promise of good faith. If the court 
finds there has been a violation of the 
implied promise of good faith, the court 
may allow the party to recover "good faith 
damages, court costs, and attorney fees." 
f) If a producer makes prepayments "for 
agricultural production inputs that in
clude but are not limited to seed, feed, 
fertilizer, or fuel for future delivery, the 
producer may demand a letter ofcredit or 
bank guarantee from the provider of the 
inputs to ensure reimbursement if deliv
ery does not occur." 

The law creates a position within the 
Department ofAgriculture to provide in
formation and investigate complaints, 
dealing with contract production. The law 
also authorizes the Department to adopt 
rules to implement the various contract
ing provisions. In 1991 the Department 
adopted rules pursuant to this chapter. 
The rules provide further guidance on the 
interpretation of the provisions. One re
quirement added by the rules is that con
tractors using written commodity con
tracts must submit samples of contracts 
they propose to offer producers for review 
by the Department at least thirty days 
prior to offering the contracts to produc
ers for signature. 

Section 514.945, also enacted in 1990, 
creates an agricultural producer's lien for 
products produced by an agricultural pro
ducer. The lien is perfected by delivery of 
the agricultural commodity and is good 
for twenty days after delivery. It may be 
extended by filing within the twenty days 
but is void six months after filing. The 
agricultural producer's lien has priority 
over all other liens and encumbrances in 
the commodity. The lien extends tA:> pro
ceeds from the commodity, the propor
tionate share of commingled commodity, 
and products manufactured from the com
modity. 

Another example of state regulation of 

certain aspects of production contracts 
are the State of Wisconsin rules regulat
ing use of "passed acres clauses" in veg
etable production agreements. The rules 
restrict use of such clauses, regulate the 
method of funding payment pools, and 
require companies to pay the full contract 
price for passed acres that were suitable 
for harvest. [Wi•. , Dept. of Agriculture, 
Trade, and Consumer Protection, chaps. 
Ag. 99and 101. See discussion in, "Ag 101: 
New Vegetable Contract Rule Benefits 
the Industry ,"The Badger Common'tater, 
Jan. 1993, p. 5.] 

Conclusion 
The important economic opportunities 

created by recent efforts tA:> expand value 
added production and marketing for grain 
crops means it is essential farmers and 
their lawyers have a better understand
ing of the impact of raising crops under 
contract. The increased use of production 
contracts that will accompany these de
velopments will undoubtedly result in a 
growing number of legal questions and 
disputes over how contract language ap
plies. 

State Roundup 
NORTH DAKOTA. Canadian wheat im
ports. North Dakota Governor Edward 
Schafer has signed an executive order pre
venting Canadian fanners from collecting 
refunds oftaxes paid when selling grain in 
North Dakota and forcing elevators to ac
count for how much Canadian grain they 
buy. Executive Order No. 1994-03 (March 
31, 1994). 

All wheat grown in the state or sold 
through commercial channels by a pro
duceris subjectto a wheat tax, orcheck-off. 
Check·off dollars are used to promote do
mestic use and export ofwheat and durum. 
Farmers subject to the tax may apply to the 
state wheat commission for a refund. 
N.D.C.C. § 4-28-07. The executive order 
places a moratorium on the payment of 
refWlds of the wheat tax collected from 
non-United States wheat and durum pro
duction. The moratorium remains in effect 
until after adjournmentofthe 1995legisla
tive session. The order was "consented to" 
by the Administrator of the North Dakota 
Wheat Commission. 

The governoralso ordered that"theNorth 
Dakota Wheat Commission furnish new 
reporting fonns to all licensed grain ware
house operators to separately account for 
non-United States grain production of 
wheat and dunun check-off dollars col
lected after March 31, 1994." 

The governor reasoned that the action 
was necessary because the Clinton Admin· 
istration has yet to control wheat and du· 
rum imports through the emergency quota 
provisions ofsection 22 of the Agricultural 
AdjustmentActofl933.See 7U.8.C. § 624. 

-Scott D. Wegner, Lakeville, MN 
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Editor's address/phone number changes: 
Effective April 11, 1994, the mailing address for the editor is:
 

Rt. 2, Box 292A
 
Alvin, TX 77511
 

For overnight deliveries, one should use the following address: 
2816 C.R. 163
 
Alvin, TX 77511
 

The new phone number is (713) 388-0155. As in the past the number functions as the fax number as well as the 
voice number. Ifsending a fax from a manual machine, it may be necessary to press *51 after the answering machine 
message begins. Ai3 an alternative, if no voice is detected by the machine after a certain short time period, the 
machine assumes the incoming transmission is a fax and will so treat it. 

My apologies for the lateness of this issue. My family's move to Texas, which had been tentatively scheduled for 
the end of May, was moved forward to April, with one week's advance notice. Accordingly, my work schedules have 
all been disrupted. I was able to do the research for the Federal Register in brief column before leaving Alabama. 
I have yet to locate the nearest law library but hope to do so in time to include that column in the June ,;~~~~Tx 

-Linda Grim McCormick, A~ 
I 
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