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Secur yiner enf  arm equipment
remains perf  ected despie er oneous
termination of f inancing statement

The U.S. Bankiupicy Court for the Eastem District of Arkansas, has ruied thet a
fingaficer's inaiondfaproperyfiedinendng saementiiedby
the Farm Service Agency (FSAY) did not cause the FSA's secured daim to become
an unsecured daim, and therefore avoidable by the bankiupicy trustee. he
Masters ,273BR 773 (Bankr. ED. Ak 2002).
Priorinfing his Chapler 13 barkiupioy petiion, the debior sgred o promis-

soy notes payalle o the FSA H .a774.The debiorieroonveied s case ba
Chapter 7 bankruptcy. Id Theredtier, the trustee for the Chapler 7 bankuupicy
conduciedalUCCiensearchintheappropriaiecountyfice. Id a775Becausats

office had eroneously terminated the FSA's financing statement several months
eatler; hetusieeddnatiocaieanyrecod ofancusandng periecied ieninthe
FSAs . Id The FSA dd nat leam thet the finandng statement had been
terminated untl afier the benkiupicy fing and the tusiee’s subsequent fen
sath /d Aler kaning o te e, te FSArrooded i omnayy o te oigd
firenang siatiement, which shoned the ariginal fing dete. Id
Thefamequipmentandvehidesinwhichthe FSAdaimedalienhadalreadybeen
sod by the trusiee in acoodance wih an ader of the bankiupicy cout Id The
tusteeretaned$41.453 09 fomthesaledfthecolateral anamountwhichwesless
thanwhatthe debtoralegedyonediothe FSA Id The$4145309wasalsosubect
theesaiesdaimioradminstaive exqpensesandatistiendaimedbyanother
ey or $1400000. Id
TheFSAarguedthatunder Arkansaslawasecuredpartydoesnotbeartheburden
aediedntheeverttetanerorsmede by afing dficerwhenfingafinandng
Saterment ld aoedm)/treFSAreledmAkCooan§4r94m(1)(l\/me

igmlatsdan‘ Id ﬂeulﬂeeargﬁdmmmmmm
wasterminated by the fing officer, the FSA's daim became unperfedied, and could
thereforebeavoded pursLanttn 11 US.C.8544(1994). Id Thetusteeaksoargued
thet it would be moare equiable 1o ruie in his favor “because fine] FSA hes aher
remedesiorecoverisiossascomparedtothebankiupicy estate, whichwouldhave
no stanoing o seek relef againgt any oherrently or person” Id a7rr.

The bankiupicy coutt premised is analysis onthe rule thet questions arlsing i
Awdthe saiewherethe propety s Siusied” Id d7/dy Inre STN Entey;
. ,45BR 959,962 (Bankr. D. \t 1985)). The bankiupicy cout noted thet the
parties had nat dited any controling precedent by etther the Arkansas Supreme
CoutortheBghhCroutCourtof Appeaksthainerpreted§4-9401(Dinrekion
odaaEde Id Thecourtdd, however, pointoutthatthe Arkansas Supreme
Court had previously refled on the Offical Comments 1o Artide 9 of the Uniform
Commercial Code as persuasive authority. Id a 775776 (dg Heriger v.
Mercantie Bank of Jonesboro , 315 Ak 218 (1993) (ding wih gpproval diicel
commers to UCC Artide 9 enacted as Aik. Code Ann. § 4-9-204)).

Spedicaly, the coutnoied thet Ak Code Ann. 84-9401(1) mimored § 9403 of
the Uniform Commerdial Code, and that the official comments io § 9-407 state thet
‘Under§9403(1)the secured party does natbearherisktethefing oficerwd
not propery perform his dulies: under that section the secured party has complied
wihthefingrequiemeniswhenhepresenishisinanang siatiementforfingand
thefingfee hesbeentendared arthe sement acoepied by he fing dlicer” Id
at 775 (uating UCC. § 9407 amt. (1) (1972)). The bankiupicy court also died
cousbspattsvien. ld a7me.
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Managing ag ricur ar sksafierSar

injunctions and contr
By ThomasP. Redickand JohnT.Walsh.

Asisthe case with many traumatic epr
sooks n the gowth of sraiege ndus
tries, agricutural biolechnology has
weathered the storm from Starlink™
com, the tansgenc, poeriely aler-
genc vaiely of biotech aop thet ended
up in com fakes and taoo sheks aoss
the Midwest in 2000. Whie many com-
meniatorshaveaddressedthelegaltheo-
fies underying the Sarink™ liigation
—nuisancelaw,consumerfraudandother
theoies—this aide Wil address the
complex questions of agricuitural man-
agement that permit problems like
Starink™ 1 be nipped in the bud. We
w &0 deobe te o e
mer” for requiing adherence to sound
agriculturalmanagementmethods (what
responsbe fie soences compenies cdl
“Stewardship). !

Perhaps the most remarkable untold
story behind the Sarinkk™ com sagalis
is sser aop n e Averis product
‘pipeline™—the Liberty Link™ soybean
—that never made it to commercial
bBunthThisadenligaedino
seeds’ (the Aventtis Liberty Link™ soy-
bean produced by Aventis CropSciences,
Inc) and is coporate sy, Saik™
Com (also produced by Avents), and
dsauss the legal ook for reduang the
gk of o dder Edies Whe
both Starlink™ and Liberty Link™ were
drivenfromthemarketbylawyersammed
wih lwsits, one ofthose lawsuis wes
neverfied (Liberty Link™ wited under
thetheatdiundverei) Thedher
st aganst Salk™ con s S
plantf wyers. Gven the wide vaiae
fon in the cost of prevenion (Loerty
Link™ model) as opposedipthe costofa
aure (the Sarink™ model), therecanbe
e doutt et here s a 'medet o
more costefiedve approaches © agi-
cuitural management like the Liberty
Link™ model. Over time, the injunction
model may be supplanied by efforts at

Thomas P. Redick, Gallop, Johnson &
Neumnan, LC, St Louis, MO. Mr. Redlick
sdardfite CommitseonAgioutuial
Managementt for the American Bar Asso-
qation Section on Envionment, Energy
ad Resources, ad the lson for ttet
commiitee o the Ametican AgricultLral
Law Assocation.

Jomn T. Wakh & a member of the S
LouisfirmofGalop,Johnson&Neuman,
LC in tial pracice, indLiding commer-

adl ligation ivoling inunctions
against seed cormpariies.

acts in containing biotec

distioss resticing the comminging of

e oHits ae esetied dd v

Suls seeking inunctions may provice a

fod for enforang Sandads for agiok

turd management (or if adequate, in-

dustry stewardship).
Shneethe Sairk™ recal, boechine
dustry stewardship has progressed to
addessthe gopopise leve of agriod
turalmanagement for biotech crops that
cannat be commingled with food crops.
ommended by authoriies such as the
American Seed Trade Association
(ASTA). At the same time, hwve'ver

gation. Theseruestendiobewiienby

seed companies o proed ther oan in-
feress honever, soasbkegpthe aosts
ofseedmarketingundercontrol. Defend-

ing thousands of complex waraty daims
would dive some seeds off the market
because of resuling low proft margins.
ASTAseedarbirationrulescanpromote
innovation by reducing seed company
Q0SisS i resoMng warranty dains.

0 unjust resuits, honever, whenever a
seed marketing praciice hes the poten
tel o cause an economic catadysm ke

the Sad k™ recdl Asaresut anec-

essary companion 1o the ASTA arbitra-
fon sysem s the treat of nundive
refefunderconsumerfraudsiaiutesand
nuisance law. As an adunct to ASTA
attraion, nude = O te et
o i, medke in conidertal negolaions

with the offending seed company) can
restrain any seed markeling practices
that border upon “the next Starink™”
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link™:

ter ad
ha oprss

(whether biotech seeds or norHoiotech
seeds—any crop that cannot be com-
minged with food).

wi ty o prove that Aventis produced
Starink™ with knowledge thet its com
could become commingled, causing mas-
s\ve recaks and Ioss of equat markes.
Starfink™ comwas approved for animal
feedbythe EPA butnatioriooduses. As
acondion o appovd, Awens  wes asked
tomaintainanadequate dentty preser-

vation programto keep Starink™ out of

the food supply. Aventis apparently
thought that commingling problems,
shouid they arise, would be worked out
with food reguisiors 1o alow some per-
centage ofunapproved Starink™ infood
(@'tthans)

After the com was commingled with
athercom bound forfood use, the EPA'S
soentiic acvisary panel imposed azero
tolerance standard for the comminging
of Sirink™ during the recall. The EPA
has admitted thet it made a mistake
when it approved Starink™ for ‘feed
takewas compounded by the decisonsto
impose “zero erance” for the recal
fom food supples. The resut was a
recal of Saik™ whose oogt hes re-
patedy exceeded one biion dolars by
many esimaies. The ligaion wl con-
tnuetoworkisweaythroughthecourts,
and oosis may coninue o rise if new
Starink™ com plants sprout and com-
mingle with each growing season.

Thehedhridsd Saink™aed
being assessed by reguiaiors, who have
nat dentied any aduAl cases of per
sord inuies. Alegaions abound, in-
dudng one case of angphyladic shock
alegedy  caused by Saink™  in awong
ful desth st pending in Caliomia
Consumers are suing in putative dass
adtions pending in various courts (mary
are consoidated in Chicago under fed
erd Mulicsiat Liigeion Rukes), and
some ae sung for a refund of ther
money spentin buying food ainted with
Saik™. These cases Wl dele fur-
thernothe heathefleds of Sadk™
whie famers pursue the economic im-
pads wih nuisance cases.

Nipping a bilion doler debade inthe
bud—the Liberty Link™ soybean

when it agreed not to market a soybean
thatmighthavecausedaneconomiccata



clysm (by commingling with export mar-
kes) Theheatdfiudive rekefby

soybean growers helped Avertis O see
thelghtandpreveniedapoientislace

bss in exeess dftno Hion ddlas per

yedr.
Thestorybegnswihanaletgroners
soaation (ASA) reeized in Bie 1997
that the European Union (‘EU’) had no
presentintenon of approving newvar-
gies o geneicaly ehanced (GE) aops
for import. Com shipments o the EU
were being channeled away from export
shipmenisinthe hope of presening the
fowofcomexpatiothe BU. Toprevert
commingling of unapproved-n-EU vari-
elies of GE soybeans, ASA called upon
eevenbiotech seed companiestorefiain
from marketing any new variety of GE
soybean that lacked approval in major
oversess makess, n parioar the -
crative EU market 2
Aventis disregarded this request at
fi, proceeding wih pans o market
the Liberty Link™ soybean (which had
no gppova for expat o the EU afer
hanes). ASAenered Mo several  months
o negoftions 0 educae Averis (i
corporatepredecessorAgrEvoUSA)about
the poenl ik of pden tansier ar
moverment of seeds between fields (a po-
tentl pivate nuisance) and posthar-
vest commingiing in the soybean export
maket (@ poental pubic  nuisance).  ASA
asked Averis 1o folow a detaled iden
fiy preservation sysem, induding the
contested items of a high premium for
goners, dedcated domesic fediies o
divertthe GE soybeansawayfromexport
channels, andan assurpinatiablly
for any nuisanaes ar ather Rl thet
gonersandA

wventismightiointlycauise.
Aventis dd not market the Liberty
Link soybean, announang in press re-
leases thet it wes senving the pubic
nieresthy ading o prolectexpat mar-
kets ASAagreednisonnpubicsiate-
ments that Aventis had acted respons-
blyarxjmnerﬂedAvenuspubidyfor

dfdolarsinoevelopingLioertyLinksoy-
bean, which i has now al but aban-
doned.

Thethreatoinundivereiefnasused

0 restain the sake of Lberty Link™
soybeans, and it could have eadly been
used o prevert the sae of Saik™.
Whie there are many daims now being
madetoseekcompensaionforthelosses
caused by Starink™, those predicialde
lossesmightalso have arested suficent
threat of‘ireparable hamT' o mertan
rwclm aganst Starfinkk™ prior

sde. Saik™ com wes dearly sod

\Mfmauh:tmebgmascﬁe

fieks of comminging, creating a oo+
sumer fraud thet could be actionable
under siatLites protecting consumers.

Given the magnitude of the economic
ham that can be caused by an unap-
provedhvariety,anatiomeygeneralseek-
ing to apply public nuisance law should
have itie diiculy perseding a sym-
paiheic seie o federd court uoe ©
dechrethesaleapubicrnuisance. 4Given
the added element of inadequiate disdo-
suebfamesthatmaybe presert the
consumer fraud statutes of many states
might also be invoked. 5

'I‘hehreatppsedbyindustrialand

mawddasaamv\a/edum
tratsseemsablessedevent—thosecrops
withfeatres that beneftend usersand
consumers, not just the growers (who
adopedlowerecinputcosthiotecharops
n e fBshion, indng hetbidde
ressiant soybeans and Bt con o re-
duce cosis and chemical usage). ffthese
newcropsaremanagedwellandkeptout
afthefood supply, hey coud usherna
new era of increased consumer acoep-
tance dhoech agps

Dcause
aedtesoeenhtesedite
biiondalar-anchisng Saik™ re-
cd, nvesios in s second wave o
higiech aops Wl pul beck and eave
them for a less fearful generaion
aterpt o maket There 5 \vay e
room for enor in the postStardink™
word This is due in part to Sak™
leaving behind alegacy of o tolerance
for faces of bioech agps in food prodk

famerplanstogrowanewseed contain-
ing a phameaceuticdl proten that Wl
teet o thoss (OF aor) See
Robert Heuer, Cogperalies a a Qoss
roads: Challenge Wil Be How to Expand
Seachior Caoid Feedst.ifs (May 20,
2002) Thisgrowerrepartsaquartermie
Separaion dstance for this com, which
wouldvioeteindusty siandardsforsate
panng(ﬁarmbajaoertwnm
uses. TheAmer-

can Seed Trade Assocition, inconsule-
tion with the federal agency APHIS
(UniedStatesAgricuituralPlantHealth
Inspedion Sevice), hes seta one mie
plning disiance for con thet seeks ©
avoid problematic commingiing of phar-
meceuical proens wih the food sup-
BSe homandof(&) Fet Tes
ing of Phammaceviical Parts in 2002
(May 21, 2002) <http://
www.aphis.usda.govippgbiotech> (Site
visied June 10, 2002).

The fammer inteviewed in
isquoedassatingaseparaiondstance

Feedtifs

donequartermiearoundhisopentields
o a hotech CF com. This com woud
provide enarmous benedis, if produced
wihout food comminging, after it is
puiedand ussd et oysictoss
petients Whieover100acresoftisnew
hiotech comwd reporedy be gownin
lowa during 2003, USDA dfficials have
informed grain industry sources that
measures are being implemented to en-
sue mae Seiiy, adequaie planing
distances, segregated harvesting pro-
cesses and machinery, and other mea-
sures desgned o prevert the poiental
for comminging with food.
Moreower, ifthe APHIS disianceis ot
fdloned D the Eter, ths LMO evert!
might have o be reported under the
biosafety protocols “may contain LMO”
standard for al commodiies shipments
from the US thet ‘may contain” that
LMO (indudingnon-comshipmentsthat
may contain com as foreign material).
Moreovey, ifthe pattem from Starink™
conmvereibrepestisel herewoudbe
an FDAmandaied recal of any con prod
uds thet are produced flom com thet

aosspalinated wih CF com.

Lessonsleamed: seedcompanystew-
ardship and ASTA arbitration
The lessons from Starfink™ and Lib-
ety Link™ for biotech companies are
dearWhietheseseedsweresiaiedite
art and would have promoted sustain-
aberedudonsinsalloss hroughher-
bode ressance and ‘o @' poduc-
fon), hey posedathestiodherags
marketability because these newcomers
lacked reguistory approval
Whilegrowersthreateninginuncions
can manage risks thet elude the atien-
fion of seed comparies, most 19 of
biotech crops can be better managed by
the seed companies themselves.
leatther dgposa—ore s the attira-
tion ruies esiabished by the American
Seed Trade Association (ASTAY). Sec-
ond, the company can establish “stew-
ardship’ programs to ensure that gron-
ers undersiand the need to avod com-
minging of certain unapproved crops
wihfoodorexpartsupplydfaheraops.

ASTA rules
The ASTA Rules are designed to pro-
moate and simpify the seed trade, mak-
ing some aof the UCC requirements more
steaminedandtaioredibseed market
ingpradices. Thsindudesashatime
frame for aders o be gpen (hree days,
nat ten under the UCC). Also, brokers
can bind the grower and seed company.
Toensure prompt reparting of dains,
daims regarding cuelty (e«cldng ge-
neic queity daims) must be madewihin

threedaysofdscoveryarioty-ivedays
Ofsak(180ckysiogenetoo. ely) The

Two tools

Cont.on p.6

JUNE 2002 AGRICULTURAL LAW UPDATE 5



MANAGINGCont. from page 5

binding nature of ASTA Rules arbira
tion should be confimed in wiing by
the parties. While somewhatambiguous,
the rues gppear o alow apped o the
courts fromadecision under ASTAarb-
traion. These ues, propery apooled,
can hep parties cuicdy resolve qually
aegations. In cases nvoving bioech
cation performance problems, seed ab-
The use o atbiration does nat pe-
dudessancedfaninundon ftets
anecessaycompanertathergiefiobe
provided to growers and their customers
(eg, e gain raders whose ivebhood
may be threatened by unapproved var-
elies). The Federd Abiration Adt

guablyalonsapreiminaryinundionto
be issued in an abitrable dispute.
Teradyre, Inc. v. Mosiek Canp.
4347(15Cr1986) Thesderesiidon
thetthe Abiraion At places oncourts

is the requirement that courts siay the
el of the adion uni abiraion hes

been had inaccodance wih the partes
agreement 9USC. 83,
enth,andNinth Crauishave al upheld

peimnaynundonsnabirabeds-
puieswhenthe tid coutfound inunc-
be dhiged 0 abandon ore in ader o
pursue the ather " SauerGetiebe KG v.
WhieHydauics, inc. ,715F20348,350
G133 See Ortho Pharmaceut-
aaCapvATgenic ,882F2d806(d
G 1999 fedig el QOB O
renfly caLsing one cfthe pertes ireper
rabe inuy and thereby threatens ©
rulyatirsionpocesstentisnec-
essay D aer the siveion b pevert
) Bercoviich v. Baldwin School
964 F. Supp. 597, 604 (D. Puero Rico
1997)(nheabsencediundere,
student who was indefinitely suspended
ffom schod would sl be aut of schod
andwouidhavelostopportunityiofinish
sih gade wih hs dass Fhe hed ©
anai the ouoome of abiraiion; ar-
tration would have rendered student's
dmik) revdonathergounds AB
F3d141 (st Cr. 1998)

Ore Eighth Circuit dedsion stands
2 0p Meni Lyrnch, Perce, Femer &
Smihv. Hovey 726 F2d 1286, 1291-92
@&h Cr. 1984). Two monhs after the
Hovey decsn,  honever,  a diierert pard
o Bghh Crout pdgzs aﬁlmed the

niytomarkettheseedcomthatwesthe
et dhedspuie Theddiidaout

found thetthe immediate need for relief
was demonstrated by testimony that in
oderforFemyMorsetomake deliveries
for the 1983 groning season, the seed
comneedediobeinthehandsoffammers
by the midde of Api. The evidence
indicated that the padaging and pro-
cessing time required by Feny-Morse
alier treosved the comand before de-

hMayiolmeswesatieesthitydays.

The district courtt odered Food Com o

pomply debver seed con o FemdMose
asmrequed by te edse e agee
ment On appesl, the Eighth Cireuit af
fmed aoningnundiveraisfioavod
economc losses.

Other courts have granted prefimi-
raty relef winout regard 1o esiabish
ingthesiatiLsquo,aslorgastherewesa
showing of potential imreparable ham
andataherimes asbngasteinunc
fion creates a common sense
end  okeeppeacebetnveenthe contrad-
ing parties, and avods urnecessary eco-
nomc wese uni the case s adudk
el d a3B

In sum, ASTA ahiration of daims
1eef agaret e sae of cartan seacs
that should notbe marketed can co-exist
andpovdeanalemaivetowatingfor
commingling incidents to cause mass
torts, as coourred with Saink™ com.

lidﬂympogvamfor
commingling risks

Sandas for conrding paken dit
aenasae of coninuous ik asthe
American Seed Trade Association and
seed caying agences, 7 accusiomed o
tolerances at 2%oforunapproved contert,
siugge 0 address market request for
‘Zerd’ or 1% toerances. 8 Pariing ds
tenoesiavad,
of the percentage tolerance—the lower
thetderance thefatherhedsanceid
avadpolendit Theplaningdsiances
necessaty 1o meet those tlerances in-
volved with seed adust to new informe:
i

moaus viv-

The Monsanto program for grower
stewardship in the Roundup Ready
Com™ program provides a “State of the
Art’modelforbiotech company stewerd-
shp nte posSairk ea Ths po-
gram indudes instructions on “channet

HARVESTED GRAIN ADVISORY:

Grain/commodities harvested from
Roundup Ready® Com...is approved
forUS. foodand feed use, butnotyet

approved in certain export markets

where gpod s natkely b bere-
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celved before the end of 2001 As a
resut, the goner s resticed fom
inroducing such grainfcommodities
niochannelsaftadewherethepoien
Hirepatosuchmaleseds

The grower must channel such grairn/
commodiies for feeding on fam, use
in domesic fead s or aher usesin
domesic makets only.  Growersshould
reeriopage 27ofMonsanios Techrok
ogy Use Guice for information on agp
Sevardshp regarding the potertial
movement of pollen to neighboring
ags  (Emphess added).  °

The suocess o falure of chameling
programs for Roundup Ready Com and
theforthcoming“RoundupReadyWheat”
wilhelptornove Monsantoandtheather
companies with products emerging from
development foward toward a future
where highpremium output traits are
grown without unintended commingling
infood supples. Saik™ s legecy hes
sensiized many growers, and alerted

ket Roundup Ready Wheat. 10

Goners dstis
'I'heslatestavehoajm\ersbregj-

public nuisances, induding specific
threaistetcomebtheaieniondthe

[Sesz 0] 2 Asanadunctiothisbroed
powner, state legsiLies may ceste ag-
definedby saiuie. 3 Qosspdineiondf
varigies thet would be beter of seper

rated is not a new problem—grower’s
deiias’in various risddions aooss

the United States could emerge as tods
o conrd g nuisances fom
GMOs* DHiis ean be dedared oF
Imsbcnvaeiestaaekey
torenderthe dominantaopsinaregon
less markeiahle and can also provide a
proedvefundioninpreveningpriveie
nuisance lansuits. B The pubic enty
responsiiewd have broed dsaretiono

take measures necessaty o abate a -
ing treet 0 agicuiure and Wl be
exempted from the law of trespass for
adors den b poedt ie, hedh, o

property. *°

1

The Cllona  legseire  recenly ook

Seps o aede a ‘nonbioied’ goners

distri—iomoeonly—intheentiresisie

of Caliomia. Assembly Bl 2622 estab-
hed sandards for keeping diferent
whie impoang fees on the sake of rice
seeds that pose economic risks. Dubbed
the “Troan Horse” by some biotech sup-
pares hellddnatspedicalymen

fion hiotechnalogy or genelic engineer-



g Y Thesaedpuposedteldiso
avad the economic impedss of rice that
cannot be exported (which currently
mearsbﬂedmoe mtmghtabomean

dsrybeia/eiherneamesbrgaedat
them. The CalifomiaRice Commission,a
trade group representing growers and
mias edteausacebpesstisil
Caliomia exports nearly 40 peroent of
isiceaopOver$320mionarnrual).
Japentakes delvery ofmostafthis, and

is s on bioiech gopovels ae stit
Aventis had no approval in Japan for
Liberty Link™ rice when the bil wes
by the Caliomia seaetary of food and
agioutre Wl appoint experts (wih
inputiomtheice commission)andwd
use al avalbe legd mechansms
eniorce the sandards. Boiech rice wl
have o be separated from conventional
fice during production, distrbution and
parioLieryexpot Specelieesapplyo
roeseedthatisdeemediohave ‘therac-
teristics of commerdal impat” Fees
range as high as $6 for every hundred
pounds of seed, leading 10 $8 per ace
planted. The Califonia Rice Commission
belevesteseeswlooerteassof
dards, butwil not prevent seed buyers
fomusngthelestimovaiionsinag-
cuiural boedhnoogy.

Conclusion

Thereare ink™
com and the Liberty Link™ rice and
soybeancontroiscanteachforcompanies
wiing © lean. Wh caelul senard
ship and arbiration, future meatters
shoud avod dass adion Siatus and the
huge aosts thet entals. The threet of
nundvereefcanasohepoprevert
fuure Sarink™ in progress.

company's markeing plan may, iron-
caly enough, prevert that unaiing de-
fendant and unwiting torfeasor from
causing econamic sseshexoess dfone
dnddas
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