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Sixth Circuit finds land contract to be
executory: conitract cannot be
reorganized in Chapter 12

In the recent case of In re Terrell, 892 F.2d 469 (6th Cir. 1989), the Sixth Circuit
Court of Appeals found a land contract or contract for deed to be an executory
contract under section 365 of the bankruptcy code. This finding means that the
contract must be affirmed or rejected as is under the provisions of section 365. 1t
cannot be altered pursuant to section 1225, the “cram-down” section that au-
thorizes the reduction of secured claims to the value of the collateral.

The court adopied the Ninth Circuit’s interpretation of section 365, holding that
federal law defines the term executory contract, but state law defines the rights
and obligations of the parties to the contract. Under section 365, the applicable
federal law, a contract is executory if mutual obligations remain. Performance
must remain due on both sides of the contract. Whether this mutual obligation
test is met is determined under state contract law. Terrell, 892 F.2d at 472, citing
In re Cochise College Park, Inc., 703 F.2d 1339, 1348 n. 4 (9th Cir. 1983).

Applying this to the Michigan land contract at issue, the court looked to the state
law rights of the parties. It found that under such a contract, unlike under a
mortgage contraci, performance remains due on both sides until payments have
been completed and the deed transferred. Up until this point, breach by one party
excuses the other party’s continued performance and gives rise to an action for
rescission or specific performance.

The Terrell opinion is particularly controversial in that it rejects as not control-
ling opinions characterizing land contracts by the Michigan Supreme Court and

{Continued on next page)

Securities law and agricultural enterprises

In Securities & Exchange Commission v. W.J. Howev Co, 328 U.S. 293 (1946}, the
Supreme Court ruled that the sale of orange groves accompanied by an optional
management contract was an investment contract which is a security. In reaching
this conclusion, the Supreme Court emphasized four elements: {1) an investment
of money; {(2) in a common enterprise; (3) an expectation of profit; (4) based solely
on the efforts of others. As such, the investment contract either had to be exempt
from registration or registered under the federal securities law before the promoter
could offer it for sale. Two agricultural cases recently decided in the federal courts
reiterate the importance of the Howey test to agricultural enterprises.

In Eberhardt v. Waters, 901 F.2d 1578 (11th Cir. 1990). T. J. Eberhardt paid
£100,000 to International Cattle Embryo, Inc. [ICE] to purchase 40 Santa Ger-
trudis embryos. In return, ICE promised to store the embryos in liquid nitrogen
while the investor decided whether to implant the embryos in 1CE recipient cows
or to have the embryos transferred to any alternative ranch for implantation in
cows selected by the investor. If the investor selected 1CE recipient cows, ICE
additionally promised to raise the resulting calves. If a calf was female, ICE would
use the female calf, upon reaching maturity, as a embryo donor cow. If the investor
selected any alternative ranch, ICE promised to maintain records on the embryos
so that the calves produced could be registered with the Santa Gertrudis Breed
Association. The investor accepted the risk that too few calves would be born from
the implanted embrycs and the risk that too many of the calves would be male.

Eberhardt had no experience in the cattle business and no knowledge about
embryo breeding technology prior to purchasing the embryos.

When ICE encountered financial difficulties, Eberhardt requested that the
purchased embryos be transferred to an alterative ranch. 1CE failed to transfer
the embryos to another ranch. When the embryos were lost, Eberhardt sued ICE
and its directors under the Georgia securities law, which uses the identical defini-
tion of security as the Federal Securities Act of 1933. Eberhardt claimed that the

{Continued on page 3)
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the Michigan Court of Appeals. Terrell,
892 F.2d at 472. These courts have held
that iand contracts were functionally
equivalent to purchase money mort-
gages (Rothenberg v. Follman, 19 Mich.
App. 383, 387 n. 4 (1969)) and that the
vendor in such a contract holds title only
as security for the payment of the pur-
chase price (Barker v. Klinger, 302 Mich.
282 (1942)). The Terrell Court discounts
these cases, and several bankruptcy
cases based upon them, as not deter-
minative. According to Terrell, how the
state courts chose to characterize land
contracts is not controlling. Rather, ap-
plying the federal executory contract
definition, the court must look to
whether performance remains due and
what rights each of the parties have in
the event of breach. Under this analysis,
the court found mutual obligations re-
maining. On this basis, the confirmation
of the debtor’s reorganization plan,
which called for the reorganization of the
land contract debt pursuant te section
1225, was reversed.
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The Terrell opinion is also controver-
sial in that a different result was re-
cently reached in the Seventh Circuit. As
Terrefl notes, in In re Streets and Beard
Farm Partnership, 882 F.2d 233, 235
(Tth Cir. 1989), the Seventh Circuit
found the appropriate analysis to be of
federal law for the definition of execut-
ory contract and state law for a determi-
nation of whether mutual chligations re-
mained. However, applying this analysis
to lllinois law, the court found land con-
tracts to not be executory. Noting that
the only duty left for the vendor was de-
livery of legal title, the court stated that

this duty was a “mere legal formality”
that was “not the kind of significant
legal obligation which weuld render the
contract executory.” Terrell, 892 F.2d at
472, citing Streets and Beard, 882 F.2d
at 233. Although the Terreil court dis-
misses this as contrary to a correct in-
terpretation of land contracts under
Michigan state law, it is likely that the

Michigan state courts would disagree.
- Susan A. Schneider, Graduate Fellow,
National Center for Agricultural Law
Research and Information,

Fayetteville, AR.

Insurance proceeds from destruction of combine
by fire: not “farm income” for purposes of Ch. 12

The issue of what constitutes farm in-
come for purposes of Chapter 12 eligibil-
ity arose in the recent case of In re
Smith, 109 Bankr. 241 (Bankr. W.D. Ky.
1989). In this case, the debtors had re-
celved insurance proceeds representing
payment for the destruction of their com-
bine in a fire. The debtors claimed this
income as farm income, but their cred-
itor, Federal Land Bank (FLB}, objected
to this characterization. FLB moved for
the dismissal of the case in that without
the insurance proceeds, the debtors
would not meet the fifty percent farm in-
come test for eligibilitv. The court sus-
tained FLB’s objection and dismissed
the case.

In reaching its decision, the court cited
two Seventh Circuit appellate decisions,
Matter of Wagner, 808 F.2d 542 (7th Cir.
1986) and Matter of Armstrong, 812 F.2d
1024 (7th Cir. 1987). With regard to ordi-
nary income, the court stated that it
found the Wagrer approach helpful
Smith, 109 Bankr. at 242. Under this ap-
proach, analysis is limited to a mechan-
ical test applying income tax standards.
Farm income is determined by reference
to the debtor’s Schedule F. Wagner, 808
F.2d at 547.

In Smith, however, capital gains, not
ordinary income, was at issue. For this
type of income, the court referred to
Armstrong, citing it for the proposition
that the focus should be on “the relation-
ship between the property sold and the
farming operation.” Smith. 109 Bankr.
at 243,

Unfortunately, the court is not clear
as to how Armstrong supports its re-
sults. In Armstrong, the court used the
above referenced proposition to find that
proceeds from the sale of farm equip-
ment did constitute farm income. In this
regard, the Smith court actually appears
to distinguish Armstrong.

Quoting Armstrong’s reference to
farmers with no significant outside em-
ployment who may be found ineligible

for Chapter 12 solely because of income
from the sale of farm equipment, the
Smith court inferred a new test. It com-
pared the farm and non-farm income,
excluding the income in controversy and
noted that without the insurance pro-
ceeds, the debtors would not qualify.
This seems to imply that had the Smiths
had more farm than non-farm income,
excluding the insurance proceeds, they
may have changed the character of the
proceeds.

However, the court also adopted the
FLB's argument that the destruction of
a combine by fire was not a “general
farming activity necessary to perpetuate
a farming operation.” Smith, 109 Bankr.
at 243 In contract, this seems to imply
that insurance proceeds should never be
farm income.

In conclusion, Smith, although ad-
dressing a narrow issue, raises ques-
tions that will have to be resolved in fu-
ture litigation.

— Susan A. Schneider, Graduate Fellow,

National Center for Agricultural Law

Research and Information,
Fayetteville, AR.

Farm financial standards

The American Bankers Association
has recently circulated an exposure
drafi, “Recommendations of the Farm
Financial Standards Task Force," dated
March, 1990. The report was developed
under ieadership of the American Bank-
ers Association and Extension represen-
tatives from throughout the U.S. to
create widely accepted standards for
farm accounting practices and financial
statements.

A sixty-day public comment peried is
in process. Review copies are available
from John Blanchford of the ABA in
Washington, D.C. at 202-663-5100 for a
charge of $35.50 each.

— Walter J. Armbruster,
Farm Foundation
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" SECURITIES LAW AND AGRICULTURAL ENTERPRISES / CONTINUED FROM PAGE 1

transaction was an investment contract
which was neither exempt from registra-
tion nor registered. Eberhardt asked for
summary judgment on this issue.

ICE and its directors contested the
summary judgment on the basis that
factual disputes existed as to whether a
common enterprise existed and as to
whether Eberhardt expected solely the
efforts of others to be the source of profit
from the investment. The Court of Ap-
peals for the Eleventh Circuit affirmed
summary judgment for Eberhardt.

ICE argued that no common enter-
prise existed because each investor could
have made or lost money independently
of other investors. The court of appeals
rejected this “horizontal” common enter-
prise argument, ruling that a common
enterprise existed so long as fortunes of
all investors were tied to the expertise
and efforts of ICE. By this ruling, the
court of appeals adopted the concept of a
vertical common enterprise.

ICE argued that Eberhardt’s own ef-
forts would he the source of profit or loss
depending on how skillful Eberhardt
was in selecting among options for the
implantation of the embrvos and the
raising of the resulting offspring. The
court of appeals rejected this argument,
noting that Eberhardt’s lack of knowl-
edge about cattle and embryo breeding
technology made him totally dependent
upon ICE’s expertise and that any con-
tractual choices left to Eberhardt were
illusory and insufficient to disqualify the
investment as a security.

In Sheets v. Dziabis, 1990 U.S. Dist.
LEXIS 5176 (N.D. Ind. 1990), Sheets
purchased one of 40 fractional interests
in two different stallion syndications from
International Thoroughbred Bloodstock
Agency, Inc. [ITBA] Under the syndica-
tion agreements, Sheets was entitled to
breed each stallion one time a year and
was responsible for one-fortieth of each
stallion’s upkeep. Sheets was permitted
to breed the stallions to his own mares
or to sell the stallions’ breeding right for
one season to third parties. In addition,
ITBA also promised in the syndication
agreement that the stallion breeding
seasons could be sold to ITBA breeding
mare limited partnerships. When Sheets
purchased the fractional interests, ITBA
stressed a 100% return on the sale of the
breeding seasons which was perfectly
understandable because Mr. Sheets
owned no mares himself.

When ITBA encountered financial dif-
ficulties, Sheets sued Dziabis claiming
that the investment representations and
the promise of a ready market through
ITBA Iimited partnerships made the
stallion syndication fractional interests
securities under both the federal and In-
diana securities laws. Mr, Sheets asked
for summary judgment on the securities
jssue.

Dziabis countered that case law [Kef
las v. Bonnie Brae Farms, 630 F. Supp.
6 (E.D. Ky. 1985)] had established that
stallion syndicates are not securities,
Moreover, Dziabis argued that factual
disputes existed as to whether two ele-
ments {the common enterprise and prof-
its solely from the efforts of others) of
the Howey test were satisfied. Dziabis
asked alternatively for summary judg-
ment that the stallion syndicates were
not securities or for trial on the disputed
issues.

In granting summary judgment to
Sheets, the district court ruled that the
Keflas case was inapplicable. ITBA
promised a ready market for the stal-
lions’ breeding seasons through the
ITBA breeding mare limited partner-
ships. Hence, the 1TBA stallion syndi-
cates were not the standard stallion
syndications like the one construed in
Keflas.

Furthermore, even though Sheets
could have bred the stallions to his own
mares {if he purchased some) or could
have sold the breeding seasons through
his own efforts to third parties, whether
Sheets used his own skills or relied upon
the ITBA limited partnerships to pro-
duce a return would only be known after
the sale had been completed. The district
court stressed that the securities [aw
prohibits the offer of a security for sale,

not just the sale, unless registered or
exempt from registration. So long as
ITBA offered a ready market as an in-
vestment return option in the syndica-
tion agreement, the district court held
that ITBA was offering a security. From
the perspective of the time of the offer,
the district court ruled that Sheets was
in the identical position as the prospec-
tive buyers of orange groves in Howey.
The district court reemphasized that the
Supreme Court in Howey had ruled that
the combination of the offer of the sale
of orange groves with optional manage-
ment contracts was an investment con-
tract even if the purchaser did not elect
the management contract option.

The Eberhardt and Sheets decisions
are correct. In both fact patterns, inex-
perienced persons, who factually could
not use the embryos or the stallion
breeding seasons in their own present or
planned agricultural operations., were
persuaded to buy embryos or stallion
fractional shares because of the poten-
tial investment return affered by the ef-
forts of the promoters. Therefore, Eber-
hardt and Sheets are reminders, not sur-
prises, about the impact of securities
laws in the agricultural sector of our
society.

— Drew L. Kershen,
Professor of Law,
University of Oklahoma College of Law

Federal Register
in brief

The following is a selection of matters
that have been published in the Federal
Register from May 1 to May 31, 1990:

1. CCC; 1989 Tree Assistance Pro-
gram; final rule; effective date 5/8/90. 55
Fed. Reg. 19053.

2, CCC; Conservation Reserve Pro-
gram; final rule; effective date 5/9/90. 55
Fed. Reg. 19243.

3. IRS; General rule for taxable year
of inclusion; election to include crop in-
surance proceeds in gress income in the
taxable year following the taxable year
of destruction or damage; correction. 55
Fed. Reg. 19423.

4, INS; Replenishment agricultural
workers; temporary resident status; ad-
mission or adjustment; final rule; effec-
tive date 6/20/90. 55 Fed. Reg. 20767.

5. FmHA; Ag Credit Act of 1987; im-
plementation; final rule; effective date 5/
25/90. 55 Fed. Reg. 21517,

— Linda Grim McCormick

AG LAW
CONFERENCE CALENDAR

1990 Drake University Summer
Agricultural Law Institute
July 9-12, July 16-19.

Sessions schedule: the 1990 Farm Bill
and federal farm programs by Professor
Neil D. Hamilton (7/9-12); Legal aspects
of biotechnology and agriculture by Dean
J.W. “Jake” Looney (7/16-19).

Sponsored by Drake University Agricultural
Law Center.

For more infermation, call 515-271-2947,

Going International:
International Trade for the
Nonspecialist
July 9-13, Stanford Law School, Palo
Alto, CA.
Sponsored hy ALI-ABA.
For mure information, call 1-800-CLE-NEWS.

The Emerging New Uniform

Commercial Code

August 20-24, Stanford Law School,
Palo Alto, CA.

Topics include: Article 2A, 4A and the
recommended repeal or revision of
Article 6.

Sponsored by ALI-ABA.

For more information, call 1-800-CLE-NEWS.
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ASCS appeals: the equitable authority of DASCO*

by Christopher R. Kelley

In recent years, the federal farm com-
madity and related resource adjustment
programs have represented a significant
source of farm income for an increasing
number of agricultural producers. For
example, in 1982, less than thirty per-
cent of the nation’s corn acreage was en-
rolled in federal price and income sup-
port programs. From 1986 to 1988, that
figure increased to eighty-eight percent.
Similar, though less dramatic, increases
occurred in enrollments in the programs
for rice, cotton, and wheat. As a result,
in the 1980’s, federal farm program pay-
ments to producers totalled $133.5 bil-
lion, with nearly two-thirds of that total
having been paid since 1985. N.Y. Times
(nat’l ed.), Apr. 25, 1990, at A12, col. 4.

The widespread participation in the
federal farm programs in the late 198('s
meant that producers were heavily de-
pendent on farm program payments for
their farm income. For example, in 1987,
federal farm program payments to In-
diana producers constituted seventy-
four percent of their net farm income.
Wall St. J. (s.w. ed), May 24, 1990, at 1,
col. 5. Although the acreage enrolled in
the federal farm programs is declining
from its recent peak from 1986 to 1988,
producers’ reliance on farm program
payments is still significant. Again using
Indiana producers as an example, farm
program payments this year are ex-
pected to provide nearly forty percent of
their net farm income. Id.

The Agricultural Stabilization and
Conservation Service (ASCS} is primar-
ily responsible for the administration of
the federal farm commodity programs.
Among other things, the ASCS decides
whether a producer is eligible to partici-
pate in a program, whether a participat-
ing producer is complying with program
requirements, and whether to seek re-
payment of program payments previ-
ously made if a program participant fails
to comply with program requirements.
Thus, for the significant number of pro-
ducers and others who directly or indi-
rectly benefit from the income derived
from federal farm program payments,
determinations made by the ASCS are
very important.

Typically, in making its determina-
tions, the ASCS is required to assess
whether each program applicant or par-
ticipant has satisfied numerous and

Christopher R. Kelley is a staff attorney
with the National Center for
Agricultural Law Research and
Information, Fayetteville, AR.

sometimes complex requirements that
are found in scattered sections in Titles
7 and 16 of the U.S. Code and in Title 7
of the Code of Federal Regulations. ln
most cases, the assessment will encom-
pass whether the producer has satisfied
the requirements for the particular com-
madity program, whether the producer
is a “person” who is “actively engaged in
farming” within the meaning of 7 U.5.C.
section 1308-1(b}1), and whether the
producer is in compliance with the “sod-
buster.,” “swampbuster,” and conserva-
tion compliance provisions of the Food
Security Act of 1985. See 16 U.S.C. §§
3811-12, 3821-22, 3841-45.

The burden of establishing eligibility
for program benefits is borne by the pro-
ducer. Accordingly, it is the producer
who must convince the ASCS that he or
she 1s entitled to participate in any par-
ticular farm program.

The myriad and sometimes arcane
program eligibility requirements can re-
sult in two situations in which a produc-
er’s disqualification from receiving pro-
gram benefits might be characterized as
unfair or harsh. First, faced with the in-
convenience or difficulty of finding other
sources of information about program re-
quirements, producers commonly turn to
the ASCS for information and advice. 1n
some cases, the producer acts on that in-
formation or advice only to discover later
that it was erroneous. Similarly, a pro-
ducer might act on an erroneous deter-
mination by the ASCS. In either case,
the result is that the producer is not in
compliance with the program’s require-
ments,

Second, a producer may make a good
faith attempt to comply with program re-
quirements, but the performance, while
substantial, is incomplete. Accordingly,
under a strict application of the law, the
producer is ineligible for benefits.

ln each of these situations, the prob-
lem is identical; the producer is ineligi-
ble for program benefits through no com-
pelling “fault” of his own. Fortunately for
the producer in each situation, there is
a remedy that offers the possibility of re-
lief. This article will discuss that rem-
edy, the equitable authority of DASCO.

The role of DASCO within the ASCS
The ASCS has a three-tiered organiza-
tional structure. Within that structure,
decision making is largely decentralized.
Most initial determinations regarding a
producer’s eligibility to participate in
farm programs are made at the local
level with the review of those decisions

progressing from the local level, to the
state level, and finally, to the national
level, in that order, See 7 C.F.R. pt. 780.

At the local level, the ASCS operates
through county committees (referred to
as “COCs” by the ASCS) whose three
members are producers elected to the
committee by the eligible producers in
the county. See 7 C.F.R. §§ 7.4-7.18
(1989). Each county committee is “gener-
ally responsible”™ for carrying out the
programs administered by the ASCS in
its respective county or, if two or more
counties have been combined into a
single administrative unit, in the com-
bined counties. 7 C.F.R. § 7.21(a). The
county committee employs a county
executive director (CED} to manage the
daily operations of the county ASCS of-
fice. Sce 7T C.F.R. §§ 7.21(bX2), 7.25.

Each county committee within a state
is supervised by a state committee (STC)
whose members are appointed by the
Secretary of Agriculture. See 7 C.F.R. §§
7.4, 7.20. Together, the county and state
committees are the field administrators
of the federal farm commodity programs.
See, eg., TCFR. §1413.2(a): TCF.R §
7.2,

At the national level, the Adminis-
trator of the ASCS is the agency’s chief
executive officer. Among the Adminis-
trator’s four deputies is the Deputy Ad-
ministrator for State and County Opera-
tions (DASC(). Ln addition to developing
the policy statements and instructions
for the county and state committees,
DASCQ has the authority to perform the
functions of the county and state com-
mittees. See 7 C.FR. §§ 7.36, 7.38.
DASCQ is also the final decision maker
in the ASCS appeal process. 7 CF.R. §
780.9.

The equitable authority of DASCOQ
Two broadly applicable regulations
authorize DASCO to grant producers
equitable relief from the strict applica-
tion of program requirements. The first,
7 CFR. § 790.2(a), addresses the first
situation described above, a producer’s
good faith reliance on ASCS advice or
action. The second, 7 C.F.R. § 791.2, ad-
dresses the second situation, a produc-
ers failure to comply with program re-
quirements despite having made a good
faith and substantial effort to do so.

Good faith reliance on ASCS advice or
action
Seven C.F.R. section 790.2(a) provides
that:

[nlotwithstanding any other provi-

4 AGRICULTURAL LAW UPDATE
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sion of law, performance rendered in
good faith in reliance upon action or
advice of any authorized representa-
tive of a county committee or State
committee . .. may be accepted by
the Administrator. . .or. . . [DASCO]
as meeting the requirements of the
applicable program, and price sup-
port may be extended or payment
made therefor in accordance with
such action or advice to the extent it
is deemed desirable in order to pro-
vide fair and equitable treatment.
The regulations at 7 C.F.R. part 790
impose two significant limitations on the
availability of equitable relief under sec-
tion 790.2(a). First, relief is not au-
thorized “where the producer knew or
had reason to know that the action or
advice upon which he relied was impro-
per or erroneous.” 7 C.F.R. § 790.2(b}.
Second, relief is not available “where the
producer acted in reliance on his own
misunderstanding or misinterpretation
of program provisions, notices or advice.”

The equitable authority granted by
~ section 790.2(a) extends “to all programs

in ... Title 7 administered by the ...
ASCS, under which price support is ex-
tended or payments made to farmers.” 7
C.FR. § 790.1. In addition, similar au-
thority exists under the payment lim-
itations regulations. See, 7 C.FR §
1497 26(a).

Failure to comply with program re-

quirements

Seven C.F.R. section 791.2 provides

that:

l[iln any case in which the failure of
a producer to comply fully with the
terms and conditions of any pro-
gram to which this part is applicable
precludes the making of loans, pur-
chases, or payments, ... |[DASCO]
may, nevertheless, authorize the
making of such loans, purchases or
pavments in such amounts as deter-
mined to be equitable in relation to
the seriousness of the failure.

The relief authorized by section 791.2
is available “only to producers who made
a good faith effort to comply fully with
the terms and conditions of the program
and rendered substantial performance.”
7 C.F.R. §791.2. It applies “to the wheat,
feed grain, upland cotton, and rice pro-
grams, and to all other programs to
which this part [pt. 791) is made applica-
ble by individual program regulations.”
7 CFR. § 791.1.

Applying for equitable relief

A producer who desires equitable re-
lief should initially request it from the
county committee. See 7 C.F.R. §§ 790.4,
791.2. In most instances, the producer’s
noncompliance will have resulted in the
county committee making the initial de-
termination that the producer is ineligi-
ble for program benefits.

In that event, the first step in the
ASCS administrative process is a re-
quest for reconsideration directed to the
county committee. 7 C.F.R. § 780.4. The
request for reconsideration should spe-
cifically state the equitable relief sought
and should be supported by a statement
of facts showing why the producer is en-
titled to that relief. 7 C.F.R. § 780.7. See
alsc ASCS Hardbook 3-CP (Rev. 2) at
13,118 (6-6-86 Amend. 1ithe chapter of
the ASCS Handbook “short-referenced”
as 3-CP contains the instructions to the
county and state committees for han-
dling appeals, including the required
contents of a producer’s supporting
statement of facts). See generally C.
Kelley & J. Harbison, ASCS Administra-
tive Appeals and Judicial Review of
ASCS Decisions (NCALRIABA 1990)
{discussing the ASCS administrative ap-
peal process in detail).

County committees are instructed to
process requests for equitable relief in
accordance with the procedures specified
in the ASCS Handbook chapter entitled
“Failure to Fully Comply.” See 7 C.F.R.
§ 7.36. That chapter of the Handbook is
usually referred to by its “short refer-
ence,” 4-CP (Rev. 2).

Practitioners representing producers
seeking equitable relief should review
ASCS Handbook 4-CP (Rev. 2). The
Handbook can be inspected at any ASCS
county office, or it may be obtained by
calling or writing DASCO:

Information Division

ASCSE/DASCO

Room 3702-8, South Agriculture
Building

P.0. Box 2415

Washington, D.C. 20250

(202) 447-5875

The ASCS Hendbook is amended fre-
quently. Accordingly, one should always
be certain to consult the most frequent
amendments.

DASCO's authority to grant equitable
relief may be delegated to the county and
state committees. See 7 C.F.R. §§ 790.3,
791.3. In situations where the failure to
comply with program requirements was
the result of the producer’s good faith re-
liance on the actions or advice of an au-

thorized ASCS representative, the state
committee may exercise DASCO’s au-
thority “in cases where the total of any
payments and price support does not ex-
ceed $1,500." 7 C.F.R. § 790.3. But see
ASCS Handbook 4-CP (Rev. 2} at 25, %
39 (11-13-86 Amend. 22)under certain
circumstances, the state committee may
act when the relief grant is not more
than $2,500). In those situations, the
county committee will document the
case and refer it to the state committee.
See ASCS Handbook 4-CP (Rev. 2)Yat 17,
% 30 (10-21-87 Amend. 24). The referral
may be accompanied by a recommenda-
tion. Id. at 20,9 35 (3-14-20 Amend. 29).

In situations where the producer has
made a good faith effort to comply with
the program requirements, but the per-
formance, while suhstantial. fell short of
complete performance, the county com-
mittee has limited authority to grant re-
lief. That authority is detailed at ASCS
Handbook 4-CP (Rev. 2) at 17-19, 1 31
{10-21-87 Amend. 24, 7-15-87 Amend.
23, & 3-14-90 Amend. 29).

When either the county or the state
committee lacks the authority to grant
relief, the matter is to be referred to
DASCO. In addition, if both the county
and the state committees have declined
to grant relief within their respective au-
thority, the producer may appeal to
DASCO. See 7 C.F.R. § 780.5.

The significance of the availability
of equitable relief
The equitable relief available from
DASCO generally is not available from
a court. Thus, for the producer who has
relied in good faith on the erroneous ad-
vice or action of an authorized ASCS rep-
resentative or who has rendered sub-
stantial, but incomplete, performance in
attempting to comply with program re-
quirements, the availability of equitable
relief from DASCO is very important.
To illustrate the difficulty of obtaining
judicial relief in the circumstances
where it is available from DASCQ, con-
sider the situation in which a producer
has relied in good faith on the erroneous
advice or action of an authorized ASCS
representative. As a general rule, a pro-
ducer who does so is “at jeopardy,” Esch
v, Lyng, 665 F Supp. 6, 21 (D.D.C.
1987Xalso noting the testimony of an
ASCS official who stated that “[flarmers
depend heavily on the county offices for
advice, too heavily. It's a convenience;
they don’t have to hire a lawyer until
things go bad, and then they hire law-
{Continued on next page)
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yers.”), modified sub nom, Esch v. Yeut-
ter, 876 F.2d 976 (D.C. Cir. 1989).

Neither the county and state commit-
tees nor their representatives and em-
ployees have the authority to modify or
waive the provisions of the regulations
governing their respective responsibil-
ities. 7 C.F.R. § 7.1(b). This means that
these entities and individuals cannot
modify or waive the regulations estab-
lishing the various program require-
ments unless autherized to do so by
another regulation, such as section
790.2(a) or section 791.2, See 7 C.F.R. §§
7.20, 7.21(b)4).

Moreover, the government is not
bound by an “improper determination by
a county committee which is contrary to
applicable regulations.” Willson v.
United States, 14 Cl. Ct. 300, 307
(1988)(citations omitted). The same is
true for the representations of a county
executive director that are contrary to
the regulations. Raines v. United Stetes,
12 Cl. Ct. 530, 538- 3% (1987). See also
Durant v. United States, 16 Cl, Ct. 447,
451 (1988) holding that because a deter-
mination by a county committee is sub-
ject to review by the state committee and
DASCO, a producer is not entitled to rely
on it). As a consequence, the regulations
governing the various program require-
ments and the statutory authority on
which they are based provide the only
standard by which a producer’s eligibil-
ity for program benefits can be judicially
determined.

To reinforce the ultimate authority of
the regulations, courts have consistently
invoked the proposition that producers
are “charged with knowledge of the ap-
plicable regulations.” Durant v, United
States, 16 Cl. Ct. 447, 451 (1988)citation
omitted); Robinson v. Block, 608 F.
Supp. 817, 821-22 (W.D. Mich, 1985).
Thus, the “risk of improper reliance . . .
lies with the . . . {producer].” Willson v,
Linited States, 14 C1. Ct. 300, 307 (1988)
{citation omitted). See also Hamiiton,
Legal Issues Arising in Federal Court
Appeals of ASCS Decisions Administer-
ing Federal Farm Programs, 12 Hamline
L. Rev. 633, 643-45 (1989)(discussing a
producer’s duty to be aware of program
regulations).

The obstacle to judicial equitable relief
presented by charging a producer with
constructive knowledge of the regula-
tions is avoided by seeking equitable re-
lief from DASCO pursuant to 7 C.F.R.
section 790.2(a). Although, under that
regulation, a producer is disqualified
from equitable relief “where the pro-
ducer knew or had reason to know that
the action or advice upon which he relied
was improper or erroneous,” that limita-
tion is not to be read to encompass con-
structive knowledge for two reasons.

First, charging producers with con-
structive notice of the regulations is

analogous to imposing the rule that “ig-
norance of the law excuses no one.” How-
ever, that rule is premised on considera-
tions of public policy and necessity, not
on the particular circumstances of any
individual. See, e.g., Atfas Realty Corp.
v. House, 192 A. 564, 567 (Conn, 1937).
To the contrary, the phrase “reason to
know” contemplates a discrete and par-
ticularized basis for ascribing knowl-
edge. Thus, constructive knowledge and
“reason to know” are not synonymous.

Second, if all producers were pre-
sumed to know the regulations in the ap-
plication of 7 C.F.R. section 790.2(a), the
result would be to render the regulation
a nullity. Accordingly, any attempt to
charge producers with constructive
knowledge of the regulations in the ap-
plication of section 790 2(a) should be re-
jected as nonsensical.

Judicial review of decisions of
DASCO denying equitable relief

The decision to grant equitable relief
under either 7 C.F.R. parts 790 or 791 is
discretionary. See Pope v. United States,
9 Cl. Ct. 479, 485 n. 3 (1986)(“That the
Secretary’s action was discretionary is
apparent from the fact that the statute
(7 U.S.C. § 1445b-1(f), one of the statutes
on which 7 C.F.R. § 791.2 is based] sets
forth no abjective standards for deter-
mining what is ‘equitable in relation to
the seriousness of the failure’ and no
procedural requirements for determin-
ing it, and there is no established case
law on the phrase.” (citations omitted)).
However, whether a decision denying
equitable relief is judicially reviewable
has only been squarely addressed in the
Claims Court,

The Claims Court has found that it
does not have jurisdiction to hear a claim
based on 7 C.F.R. section 791.2 because
the regulation is not “money mandat-
ing.” Id. at 485, Under the Tucker Act,
28 U.S.C. § 1491(a), when a claim 1is
premised on a federal regulation, the
regulation must be “money mandating,”
that is, it must be fairly said to command
the payment of money for the damage
resulting from its breach, E g., Mitchell
v, United States, 463 U.S, 206, 218-24
(1983).

Under the Administrative Procedure
Act, specifically & U.S.C. section 706
(2)(A), a reviewing court may assess
whether an agency has abused its discre-
tion. But see b U.S.C. § 701 (the APA’s
waiver of sovereign immunity is inappli-
cable where “agency action is committed
to agency discretion by law”). Thus,
under its general federal question juris-
diction, 28 U.S8.C. section 1331, a federal
district court may be authorized to re-
view a deciston denying equitable relief.
However, in such a review, the district
court could not redetermine the facts
found by DASCOQ. See 7 U.S.C. § 1385;

Pope v. United States, 9 Cl. Ct. at 485.

In the two most recently reported deci-
sions involving the equitable authority
of DASCOQ, the courts avoided on the
ground of ripeness the producers’ re-
quests for judicial review of denials of
equitable relief. Brundidge Banking Co.
v. Pike County Agricultural Stabiliza-
tion and Conservation Committee. No.
89-7072 (11th Cir. May 1, 1990)(199%0
1.8, App. LEXIS 6868)(involving 7 C.F.R.
§ 790.2): Stegall v. United States, 19 Cl.
Ct. 765, 772-73 (1990)involving 7 C.F R.
§ 790.2(a) and § 791.2), Previously, judi-
cial review under section 790.2 has been
avoided on the ground that it applies
only where relief would not otherwise be
available under the statutes or regula-
tions applicable to the program at issue.
See United States v. Kopf, 379 F.2d 8, 14
(Bth Cir. 1967).

Because of the discretion inherent in
7 C.F.R. parts 790 and 791, their value
to the producer probably does not reside
in their potential as a basis for judicial
review. Instead, they might best be
viewed and used as an opportunity for
administrative relief.

Conclusion

Representing producers in appeals be-
fore the ASCS presents several unique
challenges. One is using the equitable
authority of DASCO to obtain program
benefits. Invoking that authority should
be considered whenever the producer’s
circumstances Indicate that equitable
relief might be available. As with other
aspects of the administrative appeal and
judicial review process, what ultimately
is required is good lawyering, and there
are plenty of opportunities to apply that
skill in the law of federal farm programs.

* This material is based upon work sup-
ported by the USDA, Agricultural Re-
search Service, under Agreement No. 59-
32.U74-8-13. Any opinions, findings, con-
clusions, or recommendations expressed
in this publication are those of the au-
thor and do not necessarily reflect the
view of the USDA.

Editor's note: The National Center for
Agricultural Law Research and Informa-
tion in cooperation with the Agricultural
Law Committee, Section of General
Practice, American Bar Association, re-
cently completed the first volume in its
Practice Guide Series on federal farm
program law, A Lawyer's Guide to ASCS
Administrative Appeals and Judicial Re-
view of ASCS Decisions. The book's 195
pages describe the ASCS administrative
appeal process and the judicial review of
final ASCS determinations. In addition,
its appendix includes sample pleadings
and checklists. It is available from -
NCALRI, School of Law, University of
Arkansas, Fayetteville, AR 72701 (501-
575-7642) for $20.00.
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Bibliography of law review articles on agricultural law

The following is a listing of recent law re-
view articles relating to agricultural law.

Agricultural law: attorney roles
and educational programs

Hamilton, The Role of the Law in Shap-
ing the Future of American Agriculture, 38
Drake L. Rev. 573-587 (1989).

Hamilton, Sustainable Agriculture: The
Role of the Attorney, 20 Envtl L. Rep.
10021-36 (1990).

Bankruptey
Chapter 12
Comment, Protecting America’s Farm-
ers Under State Mediation Laws and
Chapter 12: Who's being Protected, T2
Marg. L. Rev. 466-83 (1989).
General

Brinkman, The New Valuc Exception to
the Absolute Priority Rule After Ahlers, 106
Banking L. J. 351-373 (1989).

Papke, Rhetoric and Retrenchment: Ag-
rorian Ideology and American Bankruptcy
Law. 54 Mo. L. Rev. 871-898 (1989

Skeel, The Uncertain State of an Un-
stated Rule: Bankruptey's Confribution
Rule Doctrine After Ahlers, 63 Am. Bankr.
L.J. 221-48 (1989),

Biotechnology

Hoffman, The Biotechnology Revolution
and its Regulatory Evolution, 38 Drake L.
Rev. 471-550 (1989,

Cooperatives, antitrust

Baarda, Cooperative Antitrust Inquiries,
12 J. Agric. Tax'n & L. 78-86 (1990).
Environmental issues

Zinn & Blodge:t, Agriculture Versus the
Environment: Communicating Perspec-
tives, 44 J. Soil & Water Conservation 184
{1989).

Equine law

Husband, Horse Auction Income is Not
Taxable to Horse Breeders Association, 12
J. Agric. Tax'n & L. 87-90 (1990).

Farm labor, general & social welfare

Note, Labor Law — The Migrant and
Seasonal Agricultural Worker Protection
Act Preempted by State Workers' Compen-
sation Law. (Roman v. Sunny Slope
Farms, Inc., 817 F.2d 116 (4th Cir. 1987)),
21 Rutgers L.J. 197-212 (1989).

Farm policy and legislative analysis

Harl, Disaster Assistance Act of 1989
Protvides Financial and Technical Assis-
tance to Producers for Crop Loss Caused
by Bad Weather, 12 J. Agric. Tax'n & L.
3-16 (1990).

Fiduciary duties of lenders

Comment, Breack of Good Faith as an
Expansive Basis for Lender Liability
Claims: An Idea Whose Time Has Come —
and Gone?, 42 Rutgers L.Rev. 177-203
‘1989).

——- Finance and credit

Simpson, Contracts for Cotton to Arrive;
The Case of the Two Ships Peerless, 11 Car-
dozo L. Rev. 287-333 (1989).

International trade

Chrystal, Trade Opportunities in Agri-
culture, 11 Whittier L. Rev. 381-85 (1989).

Comment, U.S. Tobacco Goes Abroad:
Seetion 301 of the 1974 Trade Act as a Tool
for Achieving Access fo Foreign Tobacco
Markets, 14 N.C.J. Intl L. & Com. Reg.
439-57 (1989).

Land reform

Ault & Rutman, Land Scarcity, Evo-
nomic Efficiency, and African Common
Laiw, 12 Research in L. & Econ. 33-54
(1989).

Land sales/finance,
mortgages/foreclosures

Note, Agricultural Legislation — Kansas
Family Farm Rehabilitation Act, Which
Stays the Enforcement of Certain Judg-
ments Against Agriculiural Property and
Provides for Redemption of that Property
in Certain Circumstances, Violales the
Contract Clause of the United States Con-
stitution, [Federal Land Bank v. Bott, 240
Kan. 624, 732 P. 2d 710 (1987}, 38 Drake
L. Rev. 691-704 (19891,

Land use regulation, land
use planning and farmland
preservation techniques

Grossman, Farmland and the Environ-
ment: Protection of Vulnerable Agricul-
tural Areas in the Netherlands, 6 Agric. &
Hum. Values 101-09 (1989),

Popp, A Survey of Agricultural Zoning:
State Respanses to the Farmland Crisis, 24
Real Prop. Prob. & Trust J. 371-402 (1989),
Marketing hoards and
marketing orders

Baumer, Federal Regulation of Milk Pro-
duction and Sale is Growing at the Expense
of State Authority, 12 J. Agric. Tax'n & L.
36-77 (1990),

Patents and trademarks

Comment, The “Genetic Message” From
the Cornfields of Iowa: Expanding the Law
of Trade Secrets, 38 Drake L. Rev. 631-56
(1989).

Jorgensen, Application of United States
Patent and Trade Laws to Unauthorized
Guerseas Use of a Patented Piant Variety,
38 Drake L. Rev. 605-30 (1989).

Sease, From Microbes, to Corn Seeds, to
Oysters, to Mice: Patentability of New Life
Forms, 38 Drake L. Rev. 551-72 (1989).
Pesticides

Comment, Pesticides: Problems Facing
the Industry in Submitting Proprietary
Scientific Data to an International Organi-
zation, 19 Geo. J. Int’l & Comp. L. 195-216
(1989},

Public lands

Smith, Outfitting on Public Lands: A
Study of Federal and State Regulation, 26
Idaho L. Rev. 9-83 (1989).

Taxation

Schmidt & Pearson, Tax Considerations
of Crop and Livestock Producers Due to
Drought, 67 Taxes 170-77 (1989).

Swift, Preproductive Period Expenses
Under the Technical and Miscellaneous
Revenue Act of 1988, 67 Taxes 178-184
(19891,

Uniform Commercial Code,
Article Nine

Comment, Iowa’s Ever-Changing Farm
Products Exception — Where Will it End?,
38 Drake L. Rev. 657-74 (19889).

Water rights: agriculturally related

Comment, Nonpoint Source Pollution.
Groundwater, and the 1987 Water Quality
Act: Section 208 Revisited?, 19 Envtl L.
807- 39 (1989).

Comment, Groundwater and Open
Space Protection: The New Land Bank and
Land Acquisitions Program, 2 Hofstra
Prop. L.J. 367-87 (1989,

Comment, Quantification of Indian
Water Rights: Foresight or Folly?, 8
U.C.L.A. J. Envtl 1. & Pol'y 267-85 (1989).

Hayton & Utton, Transhoundary
Groundwaters: The Bellagio Draft Treaty,
29 Nat. Resources J. 663-722 (1989..

McCaffrey, The Law of International
Watercourses: Some Recent Developments
and Unanswered Questions, 17 Den. J.
Int’l L. & Pol'y 505-26 (1989).

Anyone desiring a copy of any article
should contact the nearest Law School li-
brary.

— Drew L. Kershen. Professor of Law,
The University of Oklchoma
College of Law

Tenth Circuit finds
no implied cause of
action under Ag
Credit Act of 1987

The Tenth Circuit has held that the Ag-
ricultural Credit Act of 1987 does not
imply a private right of action against
Farm Credit System lenders. Griffin v.
Federal Land Bank of Wichita, No. 89-
3070 (10th Cir. May 2, 1990)(per curiam)
{1990 U.S. App. LEXIS 6800). In a short
opinion, the court expressed its approval
of Harper v. Federal Land Bank of Spo-
kane, 878 F.2d 1172 (9th Cir. 1989), cert.
denied, 110 5.Ct. 876 (1990}, which held
that no implied cause of action exists. The
issue is currently under consideration by
the Eighth Circuit (Zgjac v. Federal Land
Bank of St. Paul, No. 89-5365) and the
Fourth Circuit (Payne v. Federal Land
Bunk of Columbia, No. 89-1028). Both of
those cases were argued in January, 1990.

— Christopher R. Kellev, staff attorney,
National Center for Agricultural

Law Research and Informatiion,
Fayetteville, AR
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Agricultural Law Symposium issue. The office of the Executive Director of the AALA is prepar-
ing to mail the Agricultural Law Symposium issue, Spring 1990, U.C. Davis Law Review, which is
volume 23, no. 3. It features articles growing out of the 1989 San Francisco AALA convention.

Each year, the AALA arranges with a law review to publish an agricultural law symposium issue.
Next spring, the University of Indiana Indianapolis Law Review will publish the symposium with
articles that will be prepared by individuals who will be featured on the program of the AALA
convention in Minneapolis in October of this year.

Sponsorship of the symposium and distribution of the symposium issue to each active member
are two of the services of the AALA and are among the benefits of membership in the association.

AALA Annual Meeting and Educational Conference. The American Agricultural Law Associ-
ation will hold its eleventh annual conference October 5-6, 1990 at the Marriott City Center, Min-
neapolis, Minnesota. Some of the general topics to be presented this year include: agricultural
resources in the 1990’s; agricultural finance and insurance; alternative use of agricultural land —
the legal issues in recreational access; international agricultural law; agricultural business and
estate planning; and the annual review of agricultural law. Please plan to attend.
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