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USDA Judcal Off icer announces
new PACA poices

The USDA's Judicial Officer has announced three new policies regarding disciplin-

ay adions for vidations of the ‘Ul payment pomptly” requiements of the
Perishable Agricuttural Commodities Act (PACA), 7 US.C. § 499a499s. The new
poldes concem the slandards under which cases Wil be deemed o be “Sowpay”
and ‘nopay’ cases, when the payment of an antecedent debt for perishable

i commodities with a promissory note Wil constiiLite payment under
PACA, andthefadors thatwdl be considered in deddingwhetheroimposeacv
penaltyoralcensesuspensioninsonApay’'cases. Thenewpoliceswereannounced
in IhreScamop inc , PACA No. D-950602 (Jan. 29, 1998).

S(HmpmlinswmalmrmmbaPACAKHmﬂmmeganq)eam
in1991. Doingbusinessunderthe tradename Goodness Greeness, Scamcorprapidly
became the second largest distrboutor of organic produce in the Uniied Siates. By
199, it held most of the market share in Chicago and in Siates extending from
Wisconsin to Pennsyivania.

PACA icensees are reguired to make full payment promptly for the produce they
purchase. This ‘full payment promptly” standard requires a PACA licensee to pay
issdlerswihintendaysafierthe dayonwhichthe produceisacoepiedunessthe
patiesagreenwiingbeforeenieinginothetransacionioatheremsandthose
emsaefdoned See 7 USC. §49%9h; 7 CFR §462@a)5), (11). Sandions for
viokiing the requirement indude pulbication of the fads and acumsiances ofthe
vidkiion, loense suspension o revocaiion, and c penalies notio exaeed 2000
foreach viokiive ransaction or each day the viokiion continues. 7US.C. §4%h

During the period from Aprl, 1983 through June, 1994, Scamcorp failed to make
ful payment pomply © thityive produce selers in 166 transadions. The
outstanding debt toialed $634,79143.

Based onthesetransactions, the USDA Agriculiral Marketing Senvice instituted
discpinary proceedings against Scamcorp in October, 1994, After aposiponemert,
ahearingonthe complaintwas heldin Aprl 1996 pursuanttothe USDAprocedures
for formal adudications. Under these procedures, hearings are conducted by an
Administrative Law Judge (ALJ),and either partymay appeal tothe USDA Judicial

Continued on page 2

Fair ebe xhaust adminstr a we
remedies bar s action against FCIC

The Second Circuit has upheld the dismissal of a dedaratory judgment acion

against the Federal Crop Insurance Corporation (FCIC) brought by farmers who

aleged thet therr crop insurance indemniies were caloulated in a manner that

viokated the Federal Crop Insurance A, 7 US.C. 88 15011521 Basiekv. Feoeral
Qo Ins. Cop. , No. 976221, 1998 WL 257305 (2d Cir. May 22, 1998). The court

refed upon the satuiory extausion requiement setforth in 7 US.C. § 6912(€).

Eneded in 1994, thet Saiute essentialy provides thet al administraiive appesl

procedures must be exhausted before a person can bring an adion against the

Seaetary, the USDA, ar a USDA agency, dfiice, dfficer, or employee.

The plainiffs were New York onion famers who suffered major losses to therr
crops in 1996. Though ther crops were insured under FCIC catastrophic risk
insurance poicies, the plantfs attomey ook issue wih the announced besis on
whichtheindemniieswould be calcuiated. Theatiomeywote tothe Secretaryand
the USDA Office of Risk Management arguing that the indemnity formuia violated
the Federal Crop Insurance Act. The Acing Director of the Office of Risk Manage-
ment responded with a general defense of the indemnity formula. A month later,

Continued on page 7
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Oficerwhorendersthefinal deasonon
beref ofthe Seaeaty. S;ce 7CFR 88
1130151

By the middie of the month preceding
the hearing, Scamoom had paid is out

sandngindebiednessioalbutonediis
selers and hed enered o an agree-
ment with the remaining seller. Under
thet agreement, the seller, Made InNa-
ture, Inc, loaned Scamoop $235,385.29.
Aporionafthetsumwesincancelation
of the produce debt Scamcorp owed to
Made In Nature and was evidenced by a
pramissoynoecaingiorthedetiohe
repad ninsakmens.

The evidence introduced by Scamcorp
a the heaing atiiouied is e D
make prompt payment fuly onits rapid
gowthand ok ofinemal controls. By
the time of the hearing, however,
Scamoorp had acauired expert finandal
guidance and had gone from having a
negaiive equily  beng wihin at leest
one morth of having a posiive equily.
This improverment, coupled with its de-
sre o keep Scamoop hbushessasan
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outiet for is produce, were among the
primary reasons why Made In Nature
extended is loan 1o Scamcarp.

Folowing the hearing, the ALJ con-
cludedthatScamcorphadviolated PACA
byfaingtomekefulpaymentprompty
in each of the 166 tansadions. A ad
penalty of $30,000 was imposed on
Scamecom. Seeking the suspension of
Scamoop's PACA license, the Agricu-
fural Marketing Service appealed o the
JuocH Ofrer.

Amongtheissuesraisedonappealwas
whether the hearing had been resched-
uiedbythe ALJtogive Scamcomptimeto
pay is sdlers Condudig et the re-
scheduling wes done for anather reason,
the Judaal Oficer obsenved tet the
then-current policy discouraged exped:
nwhichtherespondenthadfalediopay
by the dete ofthe hearing were referred
0 as'opay’ cases Insuch cases e
respondents PACA license was revoked.
Ontheatherhand, iftherespondenthad
pedissssnibytheheaingand
wes ahewse in ful compliance wih
PACA, the casewas deemed a“slow-pay”
case. The sandion for “Sowypay” cases

«the ‘fespondenthes faled o pay in
accordance with the PACA and is natin
ful compliance with the PACA within
120daysafierthecomplantisservedon
thetrespondent, arthe dete ofthe hear-
ing, whidhever comes i

te'tespodatisbieaimdy
answer o the complaint’, or

«the‘fespondentadmits the material
alegations in the complaint and makes
no assettion that the respondent has
achieved ful complance arwl adhieve
ful compliance with the PACA within
120 days after the complaintwas served
on the respondent, or the dete of the
Scamoop, Inc. ,Spann

I a‘hopey” case, Ioense revocation
wl v a fdg o Egat a e
peated vioations of the PACA

The case Wl be consdered a “Soa-
pay’ caee T the resporcent 5 n Ul
compliance with the PACA within 120
daysafersavicedihecompantarte
date of the hearing, whichever comes
it ha "Sovpey” cass, te viokior

forapaioddiupibningydays. inboh
cases, ful complance” requires pay-

mddselasaﬁifedasermday
aredit agreements for more than thity
s Id

Anather issue on appeal was whether
Scamoop was in ful compliance with
the PACA at the time of the hearing in
view of the promissory note between
Scamcorp and Made In Nature. Though
the Judicial Officer conduded that
Scamcorp and Made In Nature had in-
fended for the promissary noie o exie
guishtheproducedebtowedbyScamcormp
0 Made In Nature, he agreed that the
dehtshouldbevienediorthepuposesof
the PACA as unpaid. Accordingly, as to
furecases the Judiaal Oficeradopied
the policy thet ‘payment of antecedent

det for peebe  agioiurd  commods

fes wih a pamissay noe . wi nat
corsiivie peymert .. even fa respor:
dent can show that the parties agreed
that the promissary note would extin-
gushihedettardomsututepaynm

hs polcy regarting oM perelies ©
relechsindng besedonthetextard
legsbivehstory ofthe PACAGMpen+

aly poveon, thet he imposion df a
oMperalyshoudbeconsteredinieu

of a loense suspension or revocaion in
‘Sowpay’ cases. That finding wes at
Marketing Service, which contended,
among ather conteniions, that neither
lcense suspension nor revocation were
‘exoessve’ sandiors and thet a v
penaly should not be considered as e

ter te pmay o soe demaive aak

able to address vioations of the PACA.
Ihadopingthe newpdcythetac

penalty may be imposed in a “siow-ay”

case he Jucidel Olioersaedheded

sonwhetheribimposeadvperalyor

a loense revocaion would involve con-

stlaion dfhe fdoning s

(D) the length of time duing which a
respondeniwesinvoationafthepey-
ment requirements of the PACA; (2)
the number o a respondents vioe:
tionsandthedolaramounisinvolved;
@tedoerddyfary,inaed

by the PACA vioaior; @) e ime it
tekes the PACA vidator b achieve
compliance with the PACA; (5) the

asawhoke; and (6) whether the PACA
viokio's fiendel condion 5 such
enough o be an efiedive deierent
futre violations of the PACA, would

Continued on page 7
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Agricutlr aa wbblog

Agribusiness corporations

Gade & Tavis, Aaugiag the Devel
opmentalResponse of Mutinational Cor-
jpoatons: ﬂEGasea‘Aghanssn
the Mexican ,18UPald
hiEon L1211, 1234(1997)

Animals—animal rights

Booknoe,  Abrogating Property Siatis
ntheFghtForAnimalRohis. (Review-
ing Gary L. Fandone, Rain Without
Thunder:  The Idedlogy of the Animal
RightsMovement) , 107 Yae L) 53574
(1997)

Comment, Reconsidering Animal
Food Consumption Be Banned?
EM L &Pdy2m, 298(1997).

60K J

Biotechnology

Boyd, NorobviousnessanditheBiotech
nobgy Industy: A Propasal Fora Doc-
tine of Economic Nonobviousness 12
Berkeley Tech L. 311, 343(1997)

Comment, Fom Ravr Savirio BM-
ronmental Saver? Botechnology and'the
Future of Agricultuire, Intemational
Trade, and the Environment ,9CGhl
HEML&Pdy145, 166(1998).

Comment, “ Atackdfthe Kier Tama-

raphy
Source Water Polution , 23 Coum. J.
B L89,135(1998)
Farm Labor
Collective Bargaining

Casenote, Did Old MacDonald Have a
Farm? Holly Farms Coip. v. NLRB, 116
SQ19¥ 6MU.CHhLRev2% 330

(198

Fruits & Vegetables—Perishable Ag-
ricultural Commaodities

Centner, The New ‘Pick-your-own”
Fom Tart Liabily , 30U M JL
Reform 743779 (1997).

Intemational trade

Badk, Winnowing the Chaft Cana-
danGrainTradeandlintemationalLaw
13AmU.nLRev.1, 70(1997).

Noe, TheSPSAgreementApplied: The
WTOHormoneBeefCase , 4BM L 537,
576 (199).

Land use regulation
Land use planning and
farmland preserva
tion yechniques
Foiks  Piae Pgr

Betneen the Pesticoe’s Phase Ouit Daies
UndertheCleanAirActandithe Mortreal
Praiocd on SLbsiances that Depete the
OzoneLayer ABEML5TY,

Ne  Cabig

610(1998).
FFRA Secton G@)2):

Torts

Bamyard? An Examination of lowa
Agricultural Nuisance Law ,45Drake L
Rev9%  961(1997).

Uniform Commercial Code
Article Seven
Kershen, Attt 7 DoametsdTie
1996 Developments , 52 Bus L 1565
1574 (1997).

Water rights: agriculturally related

Comment, The Search For New Sup-
ples: Salegig the Remains of Agiaut
twral Waier Consarvation in Caliomia ,
31UC.DavsL Rev. 591, 623(1998).

Graff & Yardas, Reforming Westem
Water Policy: Markets and Reguiiation ,
12 Nat Resources & Envt. 165-169, 220-

221 (1998).

Kanazawa, HicencynWesemSaer
Law: The Developmernt of the Caliomia
Doctine ,188) 1911, 27 J Legd Sud
13 185(1998)

Qoss  TheConsequencesofConsensus: Fyoudeseaoqy dfayaie o

Environmental issues Dangerous Compromises of the Food further information, please contact the
Kuge, Faming By the Foot How Sie Qually PoecionAct , BWash.U.LQ. Law Schod Liorary nearest your dffice.

Spedific  Agreuture Can Reduce Nonpoint 1%, 1206 (1997). —Drew L. Kershen, Professor of Law,

Noe,  Methyl Bromide: The Disparty The Universtty of Okiahoma,

Norman, OK.
Chlor qoasttr  ansf ommation:  bological
containment f ar ansgenes
Gere fow, o the exchange of genelic Some straieges 0 reduce the ik of formed  chioroplasts. Ths resit  advances
informationbetweencropsandwidrela genefowfomtransgenicaops, suchas the poentalforchoroplastransionme:
tives, s a natraly ooouning phenom- theuseofimake Serie plaris, workwel fontobeanefiedivestaiegytomanage
enon. The nomal movementofgenesvia hutaeimiedbafewspedss. Forte terkdgarebw.
polen dispersal provides a mechanism, many cops in which chloroplasts are Glyphosate, a broad specium herb-
honever, for foreign genes o “escape’ Sridymetemelynheied whichsio dde, works by inhbiing EPSPS, anen-
from a geneticaly engineered crop and say not fransmiied trough pden,  tas zyme invoed in synthesis of arlomatic
spead 0 weedy reltives goning neaty. formation of the chloroplast genome amino acds in plants and microorgar:
Gene flow becomes an environmental shoud provide an efledive way © cor+ isms. Genes for glyphosate-resistant
issue when the assocaied trait conlers mbe'mgermAsdanajhihe fomsofEPSPShavebeenusedtogenet
some kind of ecological adveniage. This Apil issue of Nature caly engneer heidde resstart aops.
5 a pafolr coen n te cae f HenryDanneIIardooIleag%atAubum The Aubum group used two vedors
herbiade resistance genes, for eample, Universiy infoduced a gene for herbr infroduce a petunia EPSPS gene ino
whee tarsker ofthe ressance tat 0 aderessanceiniotohecoo, shonedthet bacco  together  wih a sdedabe  marker
weetly rebives raises the posshily of twes sably negraied inb the chioo- gene confeming resistance to
creating “superweeds’ thet are more plast genome, and demonstrated that spectinomycin. One vector was designed
ditbard fransgenic panis coniained only tans- spedicalyforinegaingforegngenes
Cont. onp.6
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Recent developments in estate and tax planning

By Roger A. McEowen

Deduction denied for interest paid
with funds from same lender.
Davison v. Commissioner , 981

USTC.(CCH) 150206 (d Gr. 1998)

The taxpayers fomed a cash-basis
patneshp wih aher invesiors © ac-
qLire, operake, and sel famn propertes.

A life insurance company loaned $20
milon © the partnershp in May of
1980. Under the creditamangement, the
partnership was required to make an
nierestpaymentof$L5miioninJanu-
ayaf1981 Thepartnershipwasshartof
cashandsoughta$L5miionloanfrom

the ffe insurance company. The lender
wied $15 mion o the partnerships
acoourt, and the partnershipwired back
othelenderthenextday$L5mionio

cover the interest paymernt. The Senvice
disslowed the taxpayers parion of the
patnerships loss attbuisble © the
patnershipsnterestdedudion,andthe

Tax Court upheld the Senvice's determi-
rein Davison v. Commissioner , 107
TC.No.4(19%).

Ina1947 case nvoMng alencler thet
gave up control of fundss that were com-
mingedwiththetexpayersfundsbefore
the interest was paid, the Tax Court
developed the ‘Unrestrided contrdl"est
for deemining the dedudhlly of in-
terestpaidwih funds obiained fromthe
samelender. Bugessv.  Commissioner , 8
T.C. 47 (1947). Under s et acashr
basis borower can deduct interest used
10 satisfy an dbigation borowned from
the original lendier, but the lender must

j the
funds must be commingled with the
borower's ather funds in an acoount at
an instiution separaie fom the lendey,
andthebomowermusthaveunresticted
use of the bomowed funds o make the
interest payment. Honever, the Fith
and BEghth Circuis have reecied the
unrestided contdl et as being 1o

easly manipulated by the borrone. See

Wikersonv. Commissioner ,656F2d980
©hC1981), By TOTC.240(0978)
Batelsen v. inemal Revernue Sevice ,
631 F2d 1182 (6h Crr. 1980), @t
ned ,451 US. 938 (1981). These couts

Roger A McEowenis Associate Professor
of Agricutural Econormics and Extension
Kansas State University, Manhatian,
Kansas, and is a Member of the Kansas
and Nebraska Bars.

deny an nerest dedudion | the tex
payer bomows funds fom the same lender
osadly e nees ddgain o et
lender, or ks over the remaning ket
anedtebennbarewinedfaect
forthe nextyear. IR News Rel 8393
Jduy6,1983

Here, the TaxCourtacknowledgedthat
the taxpayers appeared to have met the
unrestided conrd et snce the funds
were in the bomowers bank account
Even though the taxpayer had physical
artddteiundsiorashatpeiod of
time, the Tax Court recognized thet the
borower dd not have unrestricted con-
troloverthebomonwedfundsinanymean-
ingflul sense. The coutt noied thet the
falre to make the interest payment
woud have resulied in a breach of the
tems of the oigrdl aedt wih the
lender. The Tax Court denied a deduc-

fabumermdancmraemws
aherundsbpay the inerest tnight
beeasaroj iy adeddte nierest
payment)

Onappedl thecoutagreedretifhe
purpase and economic substance of the
transacionwes o postpone, ratherthan
edngueh, the boroners nerest ak
getion, the borower should nat be en
filed 10 a tax dedudion soly because

New home sale capital gains exclu-
sion rules apply to bankruptcy es-

& InrePopa ,981USTC.(CCH)
1150276 (Banks. ND. 1L 1998).

Efedieforsesandexdrangesafter
May 6, 1997, the Taxpayer Relef A of
1997 amended IRC. 8121 oprovidean
exduson of up o $6500000 for maried
ooupes($250000foratheriaxpayersion
the sae of a pindpdl restence ety
o years, as long as the taxpayer hes
owned and Ived in the resdence two of
thepeviousiveyears. Pub. L. No. 106-

34,8310 1115t 188 amending §§
121,1034. Section 121 formerly provided
that taxpayers overage S were entited
paoneimeexdusonaf$1250000nthe
s dher pinged restence s
casg, the cout held thet the debiors
bankuptcy esiate wes eniiled o the
rewlRC.8§ 121 exduson

When the debtors fied bankiuptoy,
thepingpelrestenceiiedanyinte
husband's name) was scheduled with an
esimatedfairmarketvalue of $150000,
Subedtbamoigegedf$110000. Asae
o te resdence  woud hae yieded $8600
of equity afler acoouniing for he mort
gage, commissions, sale costs, the
tusee’s fee, and the expayer’s home-
stead exemption of $7,500, but wihout
tekinginipacoountthe capial ganstax
dueonthesae. Sncethetaxpayersoost
besisinthe property was approximately
$70000, the cout calied a cepial
gains tax due of approximately $12,000.
The debior agued thet the estate wes
nateniiedipthe $250000exdusonof
RC§ 121 The debitor sought o have
the property abandoned because, after
two homestead exemptions and payment
dihecapial garstax nosaleproceecs
would be avalbe for aedios.

The cout held thet undker bcel (F
nois) lawy, only the husband wes enttied
to a homestead exemption because the
wife did not have an ownership inierest
in the residence. [The cout noted thet
the Rights of Marmed Persons Act (750
1 Comp. Sat 66001 dey )drd
gve the wie a sUficert omnershp i
eedinterestencebeniehewie
0 an exempion] The cout akso con
duded thet the estaie suoceeded D the
teaxpayer's holding period and thet the
property's cheracer induded is use as
the texpayer's prindpel resdence forat
kasttno dfhe pravious e years. The
oouthed that because the bankuptcy
esae suoeaded © those attbuies, t
akosuoeededbtelRC. 8121 edir
son Thecoutnaiedthatishodingwes
corsisentwih the pindpe oftreating
the bankiupicy esiate asthe debtor, and
that bankruptcies should mirror
nonbankiuptcy entitements instead of
changng the dharadier of a particuier
fransacion.

Create your own basis—court holds

that unsecured promissory note in-
creased shareholder’s basis in con-

tributed property. Peracchiv. Com-
missioner ,1998U.S.App.LEXIS8174
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©h Cr. A 29, 1998),
Memo. 1996-191.

rvyg |\ TC

In generd, asharehalder can contro-
Uie capial b a comporationwihout rec-
ognizing gain onthe exchange foertain
requirements are met Seeg RCE
351 However,  contriouting popety  wih
BdEesheaessdhesstippasim
medite recogniion of gan as © the
amountoftheexcess. SeeRCEH0
Thissasaiousconcemespecalyupon
incorporation of farm and ranch opera-
fors because of the typicaly low bess
(compared tofairmarket value) of many
o the gperaiiondl assis. Here the
payer faced this problem and atiempted
0 escape gan recogniion by
trbuting an unsecured promissory note

i s The

taxpayer daimed that the nole had a
bess equivaertbis faoevele which
mede the taxpayer’s toid bess in the
property contbuted greater than the
ioalBdiesassoceedwintepop-
erty. Accordngl, the taxpayer argued
that gainwas nattriggered under IRC.
§ 35/7(0), andthatnotaxwes due.

The taxpayer, in ader to comply wih
Nevada’s minimum premium-to-asset
raio for insurance companies, conir-
uied 1o paross of red esaie © the
taxpayer's doselyheld coporation. The
transferred properties were encumbered
wih ighiies thet together exaeeded
the texpayer’s toid bass ofthe proper
ties by mare than $600000. In arder o
avod the immedate gain recogniion of
IRC.836/(0)asotheamountdiexcess
s o bess, e apayer a0
execuedapromissorynote, promising o
pay the coporation $1,060000 over a
femdfienyearsatelevenpercentiner-
est The taxpayer remained personally
liable on the encumbrances eventhough
the corporaiion took the properes sub-

Jd o the dett The taxpayer dd nat
make any payments on the note unti
derberg audited, which was approx-
mately tree years afer the noe waes
executed. The Senvice argued that the
note was nat genuine indebtedness and
shoud be tregied as anenforoesbe git

In te alemaive, the Senvice argued

thet even f the noe were genuine, is
basis wes zero because the taxpayer in-
aured oot nsuingtendeothe
corporation. Assuch the Senvioeargued,

the noie dd nat increase the taxpayer’'s
besss in the controuted property.

In Rev. Rul. 68629, 19632 CB. 14,
the Senvice held et anoe geenb a

a0 aon+

coporaiontocovertheexcessindebied
ness on contrbuted property over that
propertysbesscdnogvethetaxpayer
abessforlRC.§357 puposeshecause
taosthetaxpayernohingiowiethe
note. The TaxCourtadoptedthisreason-
i Alderman v. Commissioner SBTC
662(1971)),butthe SecondCirouitCourt
dAppeskin Lessigerv. Unied Sates
G2 FA 59 @@ G 199 my & TC
&4 (1989), hed thet a sharehdder's
personal noie, whie having azero besis
in the shareholder’s hands, hed a bess
equivalent o is face amount in the
ion's hands under IRC. § 357.

Inthiscase, the TaxCoutavoidedthe
dcanaydt Lessiger  hycondudingthet
the indebtedness was not genine. How-
ever,the Ninh Crauit reversed the Tex
Court and held thet the texpayer had a
bess of $1060000 (ece \elE) n the

tion did not exceed aggregate besis, and
no gain was tiggered under IRC. §
357(c). The court reasoned that the
Savicgs posionignored the posstlly

thet the corporation could go bankiug,

an eventt that would suddenly make the
noe highly soniicart. The aout a0
noiedthatthe taxpayerandthe compora
tion were separated by the comporate

mlhetame’spodetbyerba'g

the noie as an uniouidaied asset ofthe
coporation. The cout noied thet, by
nareasing the texpayer’'s personal expo-
suehecontiouionofavald uncondk

tional promissory note had substantial
nvesiment in the enierprise. The cout

a0 roed te, ude te Sevies  teay,
fihecopaaionsodthencebatid
patyirismmakeivaliehecopo-

ration would have a canyover besis of

zero and  would have to recognize
$1,060,000 in phantom gain on the ex-
changeevenithencteddnotapprecite

nvale atal The cout reasoned thet

this sy could nat be the coret i
Ut ihaddionhecoutnoieditetihe
texpayer was credivvorthy and ikely to
havefundsiopaythendie. Thenoiebore
amalet e o neest rebied b the
expayer’s aedt worthiness and had a
ixed ®©mM In addion, nahing  sugoesed
thet the corporation could not borrow
agarstthe noietoraise cash Thecout
akso ported out thet the noie wes uly
transferable and enforceable by thid

pates
The Ninth Circuit did acknowledge
thet is assumpiions would fl gpart
the sharehalder were nat crediworthy,
but the Senice stipulated that the
sharehader'snetworthfarexceededthe
valedthende Thatseemsiobeakey
panthathedatcoutovetooked I
the taxpayer was cedivworty, then a
legtimete quesion edss ooncenng  why
thetaxpayerfaled tomake paymentson
the noie before beng audied. Ceatly,
the taxayer never had any intention of
payingafinencie Thushenoeddnat
represent genuine indebtedness. The
Ninth Croutalso appearsiohave over-
looked the difierent besis rues under
IRC. §1012 and IRC. § 5L An ex
changed bessis abaned in acoordance
wih an IRC. § 351 transadion which

IRC.§1012

TheNinth Crouitwes careful o saie
tetthe coufs raiorele wes imied D
IRC. §357(C)nvaving C corporaions.
Thus, the opnonwl natapplyinthe S
coporaiion seting for sherehaders et
temping 10 aeste bess 1o peri Ioss

. Likewsse, Rev. Rul. 80-

235, 19802 CB. 229, spedies et a
patner in a partnership cannat create
besss in a patnarshp inierest by con+
tibuing ande h ay eet, te Sevie
5 kely 0 aoninue delergng ‘hess
aesation’” cases on the ground thet the
oontrbuionofanciewesnotabonafde
transfer. The more prudent
woud be o have crediworthy share-
hodars of doselyheld comparaiions bor-
rowthemoneyfromanindependentthird
party under a bindng conracial ar-
rangement and contribute the borrowed
funds o the coporaiion.

approach

Sale of conservation servitude on
spedal use elected land did not trig-

ger recapture. Estate of Gbbs v.
United State s, 98-1 USTC. (CCH)
160307 (D. N.J. 1997).

Continued on page 6
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RECENT DEVELOPMENTS/Cont. from page 5

Anesiaieddnattiggerrecapiuretax
onthesaledfaconsavaionsenideon
specH use eboed Bnd o the S of
New Jersey. The senitude stipulated
thetthe endwas o be mantained asa
famin perpetuiy. Byvitue dfhe spe-
el use ekdion, e vele e fam-
lendinthedecedentsesiatewasreduced
fomafarmarketvalueof $988,000a
specal use vale of $349,770 for esiate
fax puposss. The heis sod the savi-
ude o the Siake for $143349372 The
deedafeasementimposedrestiicionson
the property thet ran wih the land,
thereby bindng the heis and al fuiure
hdesokpodas

The Service argued thet the granting
o an easament o the Sae tiggered
recapire because an inerest in redl
property was conveyed. The Senvice also
maintained that recapture tax was due
because the hexrs realized the develop-
mental value of the property duing the
the Saiels aoqueion of he consenve
fion senviude wes nat a dsqueliying
digposion o an ‘rieed’ nthe fam
becausetheeasementgrantimposedonly
a contractual restricion upon the
famiand's future use guaranteeing that
the property wouid be used as farmiand
wel beyond the recapiure period.

Ihuingiorheesaie thecoutoed
that New Jersey law construes land use
resticions as ‘equisbie seMudes'ine
voving conradtighisratherthanprop-
ety nieresis. Thus, acooding © the
oout heganingdfaconsavaiionsar-
viLoke dd nataeste a possessay e
est in the budened land because the
burden imposed was enforceable only as
aconiradtightAccodinglyhegrarntof
a consanvation seviuce wes nat a dis-

pein o annees n bd resdig n
fecapie of estae tax under IRC. §
202A¢)D).

The coufs gononin
br n reure © the one pesaied n
Gibbs have beentregied as ineressn
real property for tex puposes. For ex
ampe, in Rev. Ru. 77414, 19772 CB.
299, the taxpayer sold the development
ghisnhisimibtecountyinacoor-
dance with a county statute designed o
ensurethe presarvationoffammiand. The

Gibbs BOQES

siiLied te sk of an ineest in redl

property for puposes of 88 1221, 1231

and 453)Y1)A) of the Code. Simiarly,
nPiv.Lir Rul 8340011, Jun. 30,1989,

themere  donation dlaconsavelionesse
ment o the county triggered recapiure

fax Under the feds of the g, e
grant of the easement would have re-
sticedtheusedfnelbndinperpetiy

0 agioulura and rekied uses, gener-

aly pobing d indliLiord, il s

Had commercal use of the elecied

bnd. The Senvice noied thet even fa

consenvation easamert n goss were das
siedasarediecverartsuchds:

siicaiion would nat neggte the dharac-
feizaiondhesaviLdeasaninerest

in property. See 5 R. Pondl, Ponel on

Redl Property, 8 6001[] at 6010 (ev.

ed. 1997)whichsiates the greatweight

o auhoy regards equige restic-

fors  as recognios o aneqidhe pop
ety inerest in the burdened land, ap-
putenantiothebeneitediand, smier
toaneaserret” Indeed, theUrIform

asannerestin real property. Unfom

Consenvation Easement Ad, § 1(1), 12

ULA 170 (1996). The preferatory note

o the Uniom Adt indcates thet the
dafiersinentorely desgreted thein-

tress ocovered by the Ad as ‘easamens’”
o.

Also, in Technical Advice Memoran-
dum 8731001, Mar. 19, 1987, the trans-
fer ofan agiouiural presenvation esse-
mentforoonsiderationresuitedinrecap-

e o estie ax Fve yeass dier e
deoedents death, a qualied her ex
eoued adeed dfessementford dftne
eededfambrdnfvardfthesaieor
$490,000. The easement resticted sub-
dvsondhefamsoasiopresenete
famsoelyforagiouurause TheSe-

vice ded Rev. Rul 59121, 19591 CB.
212, for the notion thet consderaiion
recelved forthe graning of an easement
wihrespectivlndconstiutes prooeeds
fom ase of anneet N rd popal.
As such, the gant of the preservaiion
easement for consideration weas a dispo-
s resding nte mpean d're

capiure iax under IRC. § 2032A1)D).

Honever, in Prv. Lir. Rul. 9035007,
May 25, 1990, the graning of a subsur-
face ppeine easementwas rued o ot
bearecapiretiggering evertbecause,
the easement netther intenupted nor
alecedtheusedihedededard Sim
byinRevRUB83-78,19832CB.330,
thegantdfakasensubsufacedad
ges nierests tret also nvoled the ex
tadondfdardthedgaoaiondioy-
alyrghisonelecedandddnatiigger
recepureiax Nomaly;henierestofa
EBsee nd adgshn pe 5 aniees
i real property for federd income iax
puposss (2 @, R RU 6326, 1963
1CB3R)adanyayineresisae
nieestnminerdiighisand real prop-
ety(Rev.Ru 73428 19732CB.303).
Thus, the dsposiion dfdl ighiswoud
usuialy be consdered the digposiion of
aninerestin red property. Honever, a
1976 commitiee repartivoMing IR C. 8
2032A states that “dlements of value

which are nat relied © the fam or

busnessuse(such asminerdiighis)ae

nato be elgde for e use Vel

fon”"HR.Rept No. 1380, A

Sess.24(1976). Consequenty, thedispo-

snddigswesuednatiobea

Ru.8878,19832 CB.330. Thering

dd sae, honeer, tet ‘weldiing

adiviy and the subsequent extracion

Jprocess would cornstiute a “‘cessation of

use’ for purposes of recapiure because

faming adivity would be interrupied.
How do these rulings square with

Gibbs ?tappearsthetthecoutreached

te gt resit in, but for e wiong

reason. The Gibbs ooutreadhedisoont

dusion on the namow ground that the

quelied has dd nt dgoose o an ner

est in land because, under New Jersey

as ‘equidhe sanviudkes” nvoving con-

ests. However, as mentioned above, the

uings do nat generaly suppatt thet

pon Sxe e RevRUTH141977-

2CB.299; Priv.Lr. Ru.8%40011, TAM

8731001 Abetterreasonforhadingthat

the granting of a consarvation seviude

doesnatoonsiitieadsouaiingdspo-

sionunder IRC. § 027D stret

therewas no iniemuption ofthe surface

wen Ghs Revenue Ruing 8378 1983

2 CB. 331, and Pivate Letier Ruing

9035007, May 25, 1990, support that

proposion Thet s the resut irepec-

five ofwhether the grart of a consenver

foneasementinvavesaninierestinresl

Jproperty under sate . Segy Rev.

Ru. 8378, 19882 CB. 330, HR. Rept

No. 1380, 94th Cong. 2d Sess. 24.(1976).

" Cong.2d

Chloroplast/Cont. from p. 3
b ttheooo dhogaess e dhersa

tors indude chioroplast gene sequences
flankingthe EPSPS and markergenesto
promoe insattion o the chloroplast
DNA by homologous recombination.
Transformed plants were character-
izedtodeterminewhetherthegeneshad,
i, negaed o he choopest
genome. Pairs of primers were designed
such thet one woud fand wihin the
inserted sequence and the other would

ss produced fagmens of the size ex
peced for dhogpestniegraion of e
foregn genes by bah vedors,

The auhors  esbished et the planis
are homoplasmic, having copies only of
thetransgenicgenomeandnatthenaive
untransformed genome. Southem blot

Continued on page 7
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CHLOROPLAST/@nt. fromp. 6
analysis showed that DNA from trans-
formed planislacked aspediicfragment
draredersic of the nefive doopest
genome, but dd contain an extra frag-
ment generated by insertion of the
transgenes. Transformed plants contain-
ing a mixture of transformed and
untransformed chloroplast would give
fise to variegated progeny when groan
on spedinomyon. Seeds ooleced afier
the it ssfaoss d gamineied no-

maly in the presence of spedinomydn
and the seedings remained green. The
bd(d\megaledpogeryoorfnmm

n 5000 i 10000 aopes per el By
shonigthetal ofthe dloropesis oo
taininserted DNA, the authors estimate

there are 5000 0 10,000 agpes of the
EPSPS gene e inthetransiomed
pas

Herticde resistance wes tested by
spraying  transformed  and conrdl tobacco
pants with varying concentrations of
dyphosate. Contrd plaris dedwihina
week of spraying  wih 05 mivblyphosate,
but transgenic plants sunvived concenr
trationsashighas5mM. Gventhatthe
petunia EPSPS usedinthesestudieshas
a rekively ow toerance © the hets-
ackimeybepossietadipesy
canygegerbves dfressance by us-
ing genes fiom ather sources. Baderdl
genes would be good candidates as they
would kely be eqressed athigher e
s n the pokaydicke dhooplest
compartment of the cell. This approach
may poe © be a sonicart tod for
ensuingtheenvionmenialy safleuseof
hetbioderessiantaopswherethepres
ence of weedly rebives s a cause for

concem.
—Pat Traynor, reprinted with
permission from ISB News Report—
Ani1998 [ 23

EDITOR’'S NOTE REPRINTED: [We reprint a
clarification to a previous reprint of an ISB News
Report.] An article in the December ISB News
Report, “Gene Flow Between Crops and Distantly
Related Weeds,” contained potentially misleading
statements that need to be clarified. The article
reported on the escape of a transgene for herbi-
cide resistance from oilseed rape plants to wild
radish. First, itwas not made explicitthatthe News
Reportarticle was based on a note in the Scientific
Correspondence section of the journal Nature, not
onapeer-reviewed research paper. Secondly, the
News Reportarticle referred to the maternal trans-
mission of the transgene and raised the question
as to whether chloroplast transformation of crop
plants, proposed as a means of containment for
engineered genes, is as benign as claimed by by
its proponents. In fact. The Nature correspon-
dence described maternal transmission of anuclear
transgene, not a chloroplast transgene. The re-
ported observations had no bearing onthe biosafety
applications of chloroplast transformation, thus
the comment was inappropriate. We regret the
errar

FCIC/Cont. from page 1
plnils fed ther dechiaioy Uy
ment action chalenging the indemnity
caoubions. The nextday, the Ofice of
RiskManagementsentaletiertoeachof
the panifs denying ther dains for
indermniy at a rate higher than the an-
therightioappealtothe USDANational
Appeals Division (USDA NAD). The
panis dd e admingiahe o
pesk,andthetimeforingadmingra-
five aopesks bpsed.

The dtict cout demissed the de
caratoryjudgmentaciononthegrounds
thetthe plainiiis hed fled b edaLst
ther  adminsrative remedes as requied
by 7 USC. § 6912(). On gpopedl, the
Mifsagjedmmeoaamsb

the judcaly gesied edhasion QU

ment should apply o the Satuiory ex-
hausion  requirement. Relying on McNeil
vlhiedSaes H08US.106(1993)ad
aher authory for the proposiion thet
unambiguous statutory exhaustion
requiments cannat be ignored by the
oouts, the Second Cirout afimed the
demissal

The Second Cirauit also reeded the
be exaused because they were challeng-
ing the generaly applicable indemnity
formuia. The court noied that while the
USDA NAD does not have jurisdiction to
heardrelengesioruesoigenerdaopk
cablly, under 7 USC. § 6992(d) the
USDA NAD does have the authority to
determine whether an appeal presents
uchanssLe thereforeuedinette
panis sod hae is pessied ter
claims to the USDA NAD: “Under the
dearemsdtesale phiE a-
gumert that therr broad challenges ©
FCIC caloulations could not adequiately
have been presented within normal ad-
mingraive dhamnes s isef an agur
mentthatwes required o be tested and
exhausied before being preseniedinfed
edaut’ Bastek , 1998 WL 257305 at
()

—Chiisiopher R. Kelley, Hastings, MN

Conference Calendar

1998 Summer Agricultural Law
InstitLte

S .
dre8ll : Taaimof Agialtud Bus neses
drel5l 8 Agialtud | rerane Lidilityard
RoeyCosepPd Gy
JreZ5  Fardnd’NavWae Fane
CuatesSaahva)
Jy6-9: Lanardt reNenAgialtue Dired
Mrkainy Rd. NélHatlta)
Ay 1316: e lavadAyiad-tue(Rd. He

Larg)
Fri rfa,cd|515271-24.

PACA/Cont. from page 2

the PACAvidators fuure  podue s
ersmaynatbepaidinaccordancewith
the PACA.

Id at5556 foonoe amiied).

As expained by the Judddl Officer,
the impostion of a oV perally may
promaiethe pubicinterestbetiertiana
icense suspension. For example, the
imposiion afa oM perely onainen:
aaly srong viokior reduices the ik
posed by a leense suspension ‘thet a
PACA violator may not pay those who
sl prodlice 1o the viostor between the
tmedfhehearingandtheefiedvedaie
aofthe sandion, thereby thwaringone of
the puposes of the PACA”
Ao, asuspensons moe key tena
oM perely © put the vicktr aut of
busness,aresutthetmay natbeinthe
pcineet

As D ‘hopay’ cases, honever, o
perdlies do nat gpply. In the words of
te Jobd Oy, ‘aod pedy wod
nothe an appropiaste sandonina ‘o
pay’ case in which the vidatios are
flagrant or repeated because the PACA
voaosLrebgetbeckinboompk
ance with the PACA promptly would
indcaiethatthevidsiorooninuesiobe
frencely iespnetk, and iy
paticoaion n the perisheble agiodk
responsblepersonsisonedithepimary
goalsoithePACA” H a5r33fode
omitied).

As o Scamoop, the Judical Officer
reieced the requiest by the Agriculural
MakeungSennceﬂﬂatScarmorpsPACA

o .a5.

Federal Register
nbr id
Thefdonngsassedondiemsthet
were pubished in the Feceral Register
fiom March 27 to Api 28, 1998,
1 Farm Credit Administration. In
terest rate risk management; proposed
polcy saterment wih request for com-
ments by 6722198, 63 Fed. Reg, 27962
—Linda Grim McCormick, Alvin, TX
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AALA A ward nominations sought

'IheAALAAwardsCommilIeeisseeldng nominations from the general membership for consideration in the following

calegoies.

1 AALA Award for Excellence in Scholarship for 1998;

2 AALA Award for Excellence in Student Whiting for 1998;

3 AALA Award for the Ag Law Update for198ad

4 AALA Distinguished Service Award for 1998.

The deadine for submiting nominations is July 1, 1998, Winners wil be honored during the 1998 annual educational
conference on Oct. 23-24 in Columbus, Ohio. Nominations should be submited to the 1998 AALA Awards Committee
Chaimman: David C. Barrett, Jr., National Grain and Feed Assodiation, 1201 New York Ave., N\W., Washington, DC
20005; phone: 2022890873, emai: dbarrett@ngfa.org.



