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Diic hes andw etlands and Sw  ampbuster
the Eighth Circuit ar aws distinctions

Keithand Dorothy BarthelareNebraskadairyfarmers. Asegmentofthe SouthFork
ofthe Elkhom River runs along the south side of their 450-acre hay meadow. This
segment o the Iver, honever, s nat caled by iis geographical name. Insieed,
becauseiwas straghienedin 1916 bimprovedrainage, kisknownas‘the dich”

The ditch drains the Barthels’ hay meadow, &t least thet is whet the Barthels
wanted it o do. Sometimes, honever, the ditch froze, and a portion of the meadow
temporariy flooded. More troublesome were sit and debris, which, when they
accumuiated, dogged the ditch. The Barthels were nat able to stop the ditch fiom
freezing, butthey were e o dedge t I 1983, they dd st et n 1986, he
courtty replaced a downstream culvert where the ditch meets a road. Though
apparently nodip inthe road resuited, the new cuivertwes nested eghieeninches
lbwerthenthe onettreplaced, hus speedng he dichisfowvbis ulimeieendin
the Guf of Mexco.

Butsitanddehisarerelentiess, andby1987thedichwesagaindogged Asthey
successiuly had doneinthe past, the Barthels soughtthe help oftherr downstream
neghbors in dredging the dich. This time, hoaever, the neighbors refused. The
Barthels then went i state court. There they dbiained a mandatory injuncion
dredingtherneghbarsiodeanther parion dfthe dich sotrettheweierwoud

Whentheneighborsappealed theUSDAenteredthefray. Invoking“Swamphbuster,”
known © thase who read the United States Code as the wetland conservation
provisions of the Food Security Act of 1985, 16 US.C. 88 3801, 3821-24, the USDA
reversed an earfer posiion and abiedied o the proposed dredging. More precisely,
mindiuloftheloweredcuivert,the USDAcontendedthatanydredgingthatexceeded
eghteen inches above the bottom of the downstream culvert would resut in a
Swampbustenvioaiion. Forthe Barthels, hiswas unfortunaie, foratthisleveland
grade ther hay meadow reflected moonlight across its inundated surface.

So,alerarounddfadminstraive apeats ines bedkiocoutiorthe Barthess

Continued on page 2

Trade ne gotiations coming again soon

This December nations arre to begin anather round of tradke negotiations under the

World Trade Organization (WTO). Agriculturral issues wil again play a prominent

e Wit bsioeay oy gk e Bdg negEos a aboed bd
muchdfthe agendaisknonn. Mainly these issues refiect perceived deficencesn

the Unuguay Round Agreement.  This artide identifies those broad areas of

disousson

Market access

Thelanguage ofthe Uruguay Round Agreement called on nations to convertnorn-
taiftacke baiers b taxif equivalents and o reduce these baniers by spedied
perceniages over an implemeniation period. N some cases the caloulaied tariff
equvaleniswere known o be prohbiive o rade, soexparting nations argued for
and obtained minimum access commitments. These commitments were intended to
guaaniectetaticasttvecioivepercentofamarketwaes openioimpors. TailF
ratequotas (TRQ's) have frequently beenused oimplementthisagreement. Under
aTRQanaionsatsanimpatquoia. Impartshbelowthequotapayalonvarifwhie
impoarts above the quaia pay a higher @it

Continued on page 3



DITCHES/CONTINUED FROM PAGE 1

adversary was the USDA and its Secre-
tary. The Eighth Crauithes nowhediis

say on the ditch, Swampbuster, and the
fatedftheBarthels 450acrehaymeadow

in Nebrasa Battdl v. Unied Saies
Dept o At , No. 982754, 1999 WL
398715 (8h Cr. June 18,199%9).

down to what Swampbuster is intended
0 poiect Mae spedicaly, te ques

tion was whether the ditch wes a pro-
teced area. The court rued twes nat

Instead,accomdingtothecourthe USDA

shoud havwe fooused on the wetand,  which

was the hay meadow not the ditch.

For purposes of Swampbuster, the
Barthels' meadow was a ‘farmed wet-
brd or heyland” as defired in the Na-
tionalFoodSecurity ActManual(NFSM).
Swampbuster permits such awetland to
bewedbrpastueorhaylardastv\es

any hydrologic manipulation must be
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confined to maiiaining the “scope and
efledt” of the manipuiaiion thet exsed
on December 23, 1985.

The USDA, according o the court, fo-
aused on the dich in delermining the

agencyioconendthatthedichooudnot
be mainiained at the depth of the low-
ered ahet Insead, thadbbe maint
taned atis prerepbced alet g,
which waes eighteen inches higher. At
thislevel, however, the hay meadowwas
foocked

What the USDA should have done,
acoodingothecoutwesioloousonte
hay meadow. Before the cuvertwas low-
ered, the hay meadow was nat flooded,
eaxt nemienly. & s tet codk
ion, the court concluded, that
Swampbuster alowed the Barthels to

maian Tt 5 ‘fhe daue ad regu

lationsmandatethattheBarthetsshouid

be able to have the water and faming

regime they had before December 23,

195" Bathe syoa a3
Asforthe dich, the court found thet

‘the ditch and cuvert dephs apparenty
coniict wih the weter regime thet ex-

isted prior 0 December 23,1985 Id It

tooeinheboedteiotd tette
b o the dich shaud wh, & te
eqerse o the pior condions of the
bd’  H . Tha posion, in te coufs
view, was untenable under the
Swampbuster stafute.

The oourt also stated that it was
govemments burden ‘to show that the

97F3d999,1009@Cir. 1996)(Beam
J,concuningandaissening)). Thistbur-

den, honever, “‘does nat gve the agency
the gt b atiraily deine whet the
manded the adion 1o the distiit cout
with instructions t remand the matter
tothe USDA ‘forahearingand determi-
assodaied use of the Barthels 4580ace
haymeadow;, priorto December23,1985,
andthenecessary dredginganddeaning
dﬂnddmafmrmmmaeraﬁ

essaybdowthe Bathesibhave the
sameuseditherbndastheyddpev
asg/ B .n7.Theocoutcauioned hon-
ever; et fhsdoesmameantrette
Barthelsgetthesameuseditheriandno
matter what the drcumstances. For ex-
ampk, if there s high weter fiom un-
usual amount of rain, the Barthels can-
nat auiometicaly dg the diich deeper”

4 . The cout ako noied tet ‘gt adl
argumert, counsel for the govemment
dd concece thet the Bathels are ent
fisdothe betdanege dherrd,
onorbeforeDecember23,1985 thatthey

canpovewinreisbleevidence” d.

—Chsiopher R Kelley, Assisart
Proessor of Law, Unversily of Akarr
sas Schod of Law, Of Counsel, Varmn
Law Firm, Camilla, GA

H.ltre
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Ci vil actions under Color
Wage Claim Act

Employerswhofaitopayemployeesina
timely manner can suffer adverse conse-
quences under the Colorado Wage Claim
Ad, which hes is roas n a Satlie
adopted in 1901

“Employee” means “any person ...per-
forming bbor or sevoes forhe beneit
of an employer in which the employer
may command when, where, and how
much labor or services shall be
performed...[AIn individual primarily
free from contd and diedion in the
performance of the senvice, bath under
his conract for the: peformance of ser-
Ve adniat ,andwho s customarly
engaged in an independent trade, oo+
paiion, profession, orlbusnesseiedo
the sanvice 5 ot an enpoyee” Cao
Rev. St § 84-101(G)emphasis sup-
red

An ‘employer” s any ‘person, fm,
partnership, assodation, corporation,

..andanyagentoroficer thered, . ..em-
plqﬁngawpersoninOobra(b...”(Wim
exceptions for some govemmental bod-

ado’ s

s itiggion iesavar ardainege aone
senalion companes or ditias). Cab.
Rev. St §84-101(6)
During employment, wages and com-
pensation must be paid at least monthly
o ey thity days, and must be paid
wihin ten days o the dose o a ped
periodunlesstheemployerandemployee
agreeathewise. Theemployermustpro-
vide an iemizaton
hading, and deductions.
Afredemployeemustbe paidimmedi-
ady afte payd die 5 dsd
wihin sk hous aer te sart of e
next regular work day. The paycheck
must be made avaiable to an employee
whoauisattheworksie theemployer's
diice, or by mal bthe enpoyess st
known maiing address if the employee
SO requests. Eamed vacation pay is
treated as compensation required 1o be
paid ontermination; paymentforeamed
sick leave depends on the employer's
a0aue pdes

o weges eared, wih

Cont, onp. 7
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Trade/Continued from page 1
Actualimplementationofthe Uruguay
Round Agreement market access rules
hasheenunsatisiacioryformarnyexport

ingretonsforavarigly dfreasons. The
next round Wl address some of these

In the Uruguay Round nations calcu-
bed te led o tade baiers fom
which the agreed 0 auis are gppled.
Wihinthe rues esiablished by negotia-
tors, nations could determine taxiff
equivalents much gregter than the ac-
el baiers imposed. Ths s caled
‘City terdication” or‘ouing welerin
theiaif Countieswihineterinther
faif’ can, shaud hey dhocse o, 182
te &if and ol saly ther WTO
commitments. For example, the Euro-
pean Union agreed to a maximum tariff
onwheatof231EuropeanCurnrencyUnits
ECU)perntreiistyeerciteimple-
mentation period. Overthefoloning six
yeasteaifondgweso&linl48
ECUperton.Buttheadualequivalentof
the European Union's variable lewy in
the base period was 125 ECU per ton—
wel below the binding. The European
Unionisnataloneindongthis Muchof
the prodaimed bberalizaiion of agiok
turaltrade hasnotoocured. Theupoom-
ing negoietions Wl ty 0 soueeze e
weier aut of taxils by bingng gopled
and bound tarifis info doser agreement.

Ore reason for converting nonHarif

banersiolarifequivaleniswesiomake
theimpeds df such poides dearb e
enbody. Thet 5 caled inaeesg the
frangparency of the polcy. Tailfs have

dear impacts on markets and income
dstrboution, wheress, nondarif beri-
erstendbhide theseimpadts. Adoption

o taifae quaes in the Uniguay Roud

orepacenorvaifbariesddnatim

the lower taif. Consequenty, thee must

be away o dlocate the quoa, and sev-
era aemative procedures are being
used. Different procedures areaie unoer-
faintyaboutwhogainsandwholoses.In
some cases, the right o impart a com-
modity has been gven o indviduals
wihnodestiebimpart,andthereisno
expanson of tade.
Thenextroundwltytoimprovethe
way TRQ's operate. One item on the
agendawll beredudionsinabove quaa
fais whchae densohgh tethe
new TRQ acs ke the od quoa it re-
placed. Ao, someefiotwl bemede o
rasethe quoias b expandthevoume of
impots subedt 0 ower tais. Mary
exporing nations are unhappy at the
mulitude of ways quotas are adminis-
tered, especaly when the quadtas ae
administered t block market access.

beanteibe

Export subsidies

The Uruguay Round Agreement im-
posedquantityandexpendirelimison
expart subsides. \Whie that agreement
allows some switching between simiar
commodies, the rues for exqport subs-
dees are stronger than those for market
aooess. Two issues inked o eqart sub-
steswlbeonte agenda,

Ore ssLe is thet the export subsidy
auts of the Uruguay Round wil be ex-
peced o be expanded. Whie the US.
Export Enhancement Program remains
dlicielyaive heUnied Saieshesnot
used dredt export subsdes since the
highcommodilypricescfafewyearsago.

However, the European Union renewed

isusediexpatsubsdesaswaldpices
&l Therewl be pressue onthe Euro-
pean Union to folow the U.S. example
and end export subsdes. Europe Wl
fndtisdiioutodobecausetcarmot
maintain domestic prices above world
market levels and dispose of suplus
production on world markets without
eqort subsdes.

The aher ssue concers the use of

epot oedt guarantes and concessiond

sales programs. The United Siates Wil
ind ths a difiouk ssue. The Uguay
Round ignored concessional sales pro-
grams, but some exporiing nations, ke
Australla and Canada, are displeased
withtheheawusedftheprogramshythe
United States and European Union.
RecentU.S.concessonalsalestoindone-
s, Koreg, and Russia have fueked the
issue wih other exporters complaining
about ‘unfar” US. competiion nther
“tediioral’ makes. There Wl be ef
fotshydherexpaingreionsioeim:
neiearimitheusedioonoessorelsakes
programs.

Domestic policy

The Uruguay Round putdomesticfarm
ppoloes on the negoieiing Ebe for e
figime butitesaiouspogyesswes
made in reducng fam subsidies. A-
though the agreement called for a 20-
percert autin the aggregate measure of
ments on 85 percent of a aop's nomal
area or which had a set-aside program
were alowed to exdude those payments
fromthe cuts. ThismeantthatmostUS.
andEuropeanUnionfarmsubsidieswere
exduded from the subsidy auts.

Since the Uruguay Round, the United
States has passed the FAIR Act which
decoupledpaymentstofammersfromcrop

procuction. Decouped  payments are fuly

WTO legdl with no imis on therr use.
Although the European Union is reduc-

Ing price sUppors as part of s Agenda

2000, its farm payments continue o be
inked to production. The European pro-
gram is like US. farm programs from
1985019%. Therewdanefotiodop

the exdusion for deficency paymenisin

the presence of supply management,and
posshly o further at the alowed fam
subsides. As wih expat subsides, in

this round the United States can daim
the moral high ground because it has
aready taken these sieps. On the ather
hand, the Eurapean Unionwil be inan
awkward position. The recent farmer
frofest of proposed sLipport price redLc-
orshBussshaaestedin

sivationfaced by European negoiistors.

State trading

Another area ket unresolved by the
pravious negoaiistions concerms the role
o sae tedng entepises (STES) n
wold trade. Sae tading enterprises
are govemment or publc agendes with
ed.sve contrd overrade by anation
They come in many forms with very di
ferent powers. Some examples incude
the CanadianWheatBoardandthe Japa-
nese Food Agency. They are very com-
mon in developing nations which fear
being disadvantaged in world trade.
WhentheU.S. ExportEnhancementPro-
fiedthe WTO thatthe Commodity Crediit
Corporaionwesadingasasiatetrading
enepise trough is contrd on US.
expart prices and voumes. Wih the Ex-
port Enhancement Program suspended,
the United States has withdrawn that
roicain

Trading rules established by the WTO
are desgned b conird price distrions
established by govemments. Such bar-
esaetangaetintetthe pooys
known. State trading enterprises fit
poary into existing WTO rules because
impotandexportdedsonsarenctdear
poustks tshadbplytetade
gamewnhoutknovmngtherulesbefortaL

reason Chinese and Russian entry into
the WTO had been delayed.

Tightened WTO rules on state trading
is high on the US. agenda for the next
round. Someindividuals have argued for
banning STE's as a WTO legal business
fom. The Urmd States sees STEs as

trade deals. The US. pushtoput STES
highonthe agendais very controversial
andupsetsnationslike Canadaand Aus-
trala which generalysfae US. tade

Continued on page 7
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Anintr  oduction to ag ricur akborka w under the
Fair Labor Standar & Act
By Susan A. Schneider
Alhough the mejority of fam work is it utrahertoasesontenit plored Thsreguresaninguityinioboth
sil performed by fam operaiors and mum wage and overtime .requwements IfleH_SA(.ja?mdégum:e,"adl
unpaidworkerssuchasfamiy members, thatmay haveanimpactonagricural an analysss of the employment reiation-
a sgnicant amount of agiouuea b operatons. dn
borisperfomedbyhiredworkers. Hired
famworkersareessentialiomanyfanm- Federal law vs. state law “Agricuiure” Under the FLSA
ing operations, and even small faming The FLSA expressly reguires compl- Gienthe dversly et edss wihin
operations and ‘emiy fams’ are kely ance wih d dher’ederd sae, ad mgaghmmr,hedeibwq .
o depend upon hired workers during beelansteaendariong °F ay  ‘agiodue for hese puposes s im-
atical producion periods. Foreape, of these: laws provide: standardss or em- portant. The FLSAdefines ‘agriculure”
whentageing s lben pogams i ‘fam ploymentrequirementsthatexceedthose s
ly fams;” Fam Senvice Agency (FSA) required under FLSA, the higher stan- faminginaliis branches andamong
provides thet a ‘Trmiy fam’is dined dadisenfooeate. 7 Inmany instances, aher things indudes the aulivation
hpat byte td tet &t Hes asbsn stete or local laws provide ackdionel and e o te s dayig, e
felamountofhelaborrequiementsior protections for workers, and in some production, culivation, groaing, and
thefamenterpise povided by . fhe nsiances, the: exemplions provided 1o hervesingofanyagriouraorhort:
borrower and family members.” 2 Never- agroitLral employers are notas broad. mmn‘aﬁ&smmdefmd a@(mmandﬂg com-
theessthe o' areason as oom-
abeamo nqgam ﬁme%ad Administration of the FLSA modies i sedon 1141jg) of Tie
seasonal labor dluring peakioad periods” The FLSA established the Wage and 12), the raisng of estodk; bees,
arddliesnis BrmiyinTdess: Hour Division as an agency within the furbearing animaks, or paulty, and
cin 3 Departme_ntofLabor. __8Tr_tsd/§n's aypadnas(nimgayhegry
Theimporance ofhied bor b agr chargedwiththe general administration orlumbering operations) performedby
aulture means that an understanding of and enforoement of the ALSA. In addi- afameroronaiamasaninadentto
thetestsdlagiouiuakbatnisaso tion 0 iis headquarters in Washington, or in conuncion wih such faming
important Many farmers who have only DC, there are ten regorel ofices and operations, induding preperaiion for
recently expanded their operations or mery e dices athe bcal evel Ex merket, delvery b storage or o mer-
whohave moved intothe producion ofa oept for certein dhid lebor povsors, ketarbcariesortarspatsiond
morelaborintensivecropmay findthenn- however,thedvisiondoesnathavemarty market. 2
sahes in nead of good kgl adhice an dfthepowersassodatedwihatheragen . ) o
therr bor law obigations. The pupose Ges. kkdoes not heve general aciudicar This defirion hess been dided b
o tis afk 5 D poik ts bec fory or rulemeking authorty. The Ad- Wo caegoies.  ® Treigpatdte
undersianding with regard o one of he ministraorhas, however, issuedvarious deinion, “ming n d is bandhes
most imporiant federal labor Siatutes— interpretive natices and gpinions, which and among other things includes the
the Fair Labor Standards Act It a are pudkshed n the Federdl Regster akeandigedtesd diy
Enpsbaetaomneysioteredieos andthe Code of Federal Regulationsand ingheproducion culiveion goning,
that may mean labor law violaions on appear as typcal reguistons. Tedk and harvesting of any agriculral or
te patt of ther famer dens and © caly, these do nat have the force and horticuiLralcommodities. . ., theraising
reassure them regarding the bberdl b eflectof e et olicel agerncy reg e ofivesiobees rbeaiganimas o
bor w eempios tat sl poet may 8 hae ° Newteess  te ocus hae pouky.” s caegoized as “pivaty
g operatons. found them to be very persuasive and far.rnlng."Arjemployee.v\mperforrrEa
The Fair Labor Standards Act (FLSA) 4+ haelbgeydeeredbhemasiiey ‘pimay g’ eskwl ko e
sefs standards for minimum wage re- were olicel reguions. o deiniion of “employed in agiculue?
quirerments, overtime pay recirements, o o regadwsofvworwreretheermw .
dd b residos, ad eeh  reod Minimum wage provisions mentis performed. 14 *Secondary agiou-
keeping requirements. Coverage of the The minimumwage provision of FLSA iue'sthesecord partafte dedniion
sdLe 5 boedy nked © aher e ispemaps.themostwidellqummem —anypracioes...performedbyafamer
employee’s interstate commerce connec- poyer requirement. It reguires every aomafamasanndetboin
fon, the sae of the goods prociced in employer, Unkess exenp, © pay a set conjuncion with such famming opera-
inersiate commerce, or with some imi minimum wage to each employee. " S fions”’Asnoiediomthisbnguege there
o, the enerpise’s nvolvementin fion 213&)6) of ALSA, however, pro- are adoiondl reguiements aucal o
interstale commerce. s Thsatkewl Viesavery rgeexempionioragriot N the dessicaion of seaonday agfioukH
natdsaussthedridborprovsons as d empoes  t poddes tet te mit tural work as being work idertiied as
thesedemand consideraionintheirown mumweagerequirementdoesnotapplyto agiaural Bbor for puposes o the
e dieet caegaes o empoess ‘em FLSA exemptions. This work must be
poyed nagiouue” eiher ‘performed .l:y.afane’.’crper-
Susn A SofTeikr s Assistnt Proks: . o oha BT NACerLO X oo
sor of Law in the Grackiate Program in Emplyed n agiore jdon farming gperaion
; Law a te Uniesy of Befoecostkeingeachdihetvedk iisnatheermployeesnat employedin
Aria”sasg Schoal of Law ]LF@HH/'E‘E . ferentcaiegoies dfexempton, he over- agricuiure’ andthe agricuturalexemp-
’ ’ al requirement that the employee be tions from the minimum wage require-

AR.

‘employed in agricuiure’ must be ex-
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menis Wl nat be avaldbe o the emr
e B

Defining the employment relationship
Particuiarywhenafarming operation
has seasond labor needs, the fam op-
erator may make arrangements with a
“farm labor contractor” (FLC) o supply
the farm with the needed arew of labor-
es. ffthe AL.C 5 an empoyee o the
fame, t fdowns thet the walkers re-
auiedbythe A .Carealsoemployeesof
the famer. % i honever, e A.Cisan
independent contractor, the famer may
ague that the wakers are nat hisher
empoyess. If they are nat the famer's
employees, arguably, the FLSA reqire-
ments may not apply to the farmer. The
only person poentialy leble would be
the ALC. Smially, eiherthe famerar
the FLC may argue thatthe workers are
actualy working as independent con-
tractorsandarenotemployeesunderthe
FLSA.

The courts and the Department of La-
bor reguiaions have atermpied o ar-
ticulate a standard for determining
whether anindependent contracior rela-
fionshp exsis, keeping n mid that
there has been substantial abuse among
employers seeking o use this characer-
izaion as a means for avoidng bor
h/\sBth/eageedmme'sttr

economicdependence”uponthefamer. v

() The rature and degree dfthe puter
tive employer's contrd asto the manner
inwhich the work is pexformed;

@ The puative employee’s opportur-
niylorpoliorossdependngupontisl

her manegerial skd;
® The puaive employee’s invest
nminapipm1tormala'ialsreq1ired

(v) The degree of permanency and du-

ration of the working relationship;

(W) The exert o which the sevices

rendered by the putaive employee are
aniega  pat o te pusive  empoyer’s
busness.  ®

Bven if the famer can esiabish that
the FLC was acting as an independent
contractor and thet the workers on the
fam were the employees of the FLC,
honever, the farmer may <l be ble

under the FLSA requirements for em-

poyers Thisresut s besed onthe aont

oegptdf ‘jontemployment” Thereguia

fions define this conoept as “a.condiion

relation of an employee o o or more

persons at the same time” 1 Whether a

jont employment situation exists be-

tween afamer, an FLC and an agricu-

tural worker depends upon “al of the

fdsintepatorcase”

once again, the determination tums on

the “economc reglly” of the Siueion,

and the ‘Uimate quesio” s one of

“economic dependency.” 2
Athoughthe i

noorefdorsdeemiaie, an‘ius

e Bdentassstioh

Thesefadorsaresummarizedasfoilons:
(1) Whetherthefammerhasthe power,

elher dore o through contd o the

A.Co‘dred, contrd, or supevise the

worker(s) or the work performed”
(QWhetherthefamer hasthe power,

dedy o idedy, bhe ate mdy

theemploymentcondiions, ordetermine

the worker's wages,

(BWhetherthereisadegreedipema-
nencyandduraioniotherelationshipof
te pates

(@ Whether the senvices rendered by
the wokers are repelive, e tesks
recLing kel lieteiing

6 Whether the adiviles performed
bﬁl’ev\mersaea’lmgdpa’[dthe
famer's overd busness

(6) Whether the work is performed on
the famer’s premises, rather than on
premises owned or controlled by anather
busnessentty; ad

(7) Whether the farmer undertakes
responstlies in relion  the waorke

ers which are commonly performed by
enﬂws_%npmdwmﬂ-

2 However,

siuation exsis, bath the ALC and the
famenbelbeforanyvidsionsof

FLSA requirements. Similarly, ‘joint

empoyees’ ocout for puposes of te man
hour exemption. =

Exemptions for employees employed in
agiouture

As noed, the ALSA sefs forth fve
spedificexemptionstotheminimumwage
requirement thet are gpplicale o var
ousemployeeswhoareemployedinagr-
adue

Thefirstexempionapplestofaming
operaionsthetdonatrelyuponasgni-
cant amount of norHamiy labor. The

minimum wage requirement does not
apply ifthe employer “did not use more

than five hundred man-days of agricuk
turallabor” duingany calendar quarter
duingtheprecedingyesr. 2 A'man-day”
isdefnedasadayinwhichanemployee

performs any agicutud bbor for an

horormoe. % The employment of im-
mediate family members does not count
for purposes of reaching the 500 mary
days threshod. %

The second exemption apples o agr-
cultural employees who are members of
the famer’s immedate family.
employees need nat receive the mini
mum wage under FLSA.

Thethidexemptionappliestocertain
hand harvest laborers. 2 Workers in-
dudedinthisexempionmustbepaidon
a pece rae bess, and 'h an aperalion
which has been, and is customarly and
generaly  recognzed  as having  been, pad
na pee ree bess nthe regon o
employment.” Theworker mustcommute
daly foma pemanentresdence tothe
famonwhichsheisemployedandmust
have been employed in agriculiure less
than thiteen weeks during the preced-
ing calendar year. ®

The fourth category of exemption ap-
plestoemployeeswhoare sieenyears
ofageorunderandareemployedashand
hanvestBboarsonapeceraiebass '
an operation which has been, and is
customarly and generally recognized as
havingheen, paidonapieceraiebassin
theregionafemploymernt.” 0 Thesework-
esitwihn the eempion fthey are
employedonthesamefarmasaparentor
pasonsandnginthe pece dfaparert,
and are pad at the same pece rae as
employees over age Sikteen are paid on
the same fam.

The fith agicuiral exemption ap-
ples 10 employees who are princioaly
engaged inthe range produdion ofve-
siock. The employers of these workers
are also exemptfromthe minimumwage
requirementinFLSA Astheregulations
epan, ts exempion s dependent upon
the type ofwork that the employee does
andwhere thiswork is done.
work that the employee does, he or she
musthe‘pincialyengeged nthepro-
dudionafivesiodk Thsmeansthetthe
employee's ‘primary duty” must be ‘o
e cae o the animals advely or o
sandbyinreadnessforthatpupose” 2

7 These

% psote

tes % Asotebcaindtewak
the term ‘fange’is defined generaly as
‘Brdtretisnotauliveied. Thereguie:

fors ako tkrffy i s ‘rd et po-

Continued on page 6
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Agricultural labor law/Cont. from page 5

duces native forage for animal consump-
fon, and indudes bnd thet 5 rEveg-
emdraxalycratﬂybpum

be refed upon by feediat operaios.

Although in many contexts, aguacu-
ture s wihn the defnion ofam-
ing,undertheFL.SAexemgpiions,inacd-
foniothegenedagioduraprovison
deaussed abowe, there s a Spedic 56
tion that exemypts many aguaculture op-
erations. Sedion 213@)H) exempls:

any employee employed in the catch-

g, taking, propegeting, hanvesing,

going to and retuming from work and
loadingandunloadingwhenperformed
by any such employee. ¥

Thus, these employees are also not
protected by the FLSA minimum wage
requirement.

Overtime pay

The FLSA requires many employersto
payanerfnmedrateofpay ‘overttime
pay;” forwork thettolaks more han 40
hours per week. % The ALSA conains a
broad based overtime pay exermption for
agicuiure. Sedion 213(0) povides thet
the overtime pay requirement does not
applytoanyemployeeenmployedinagr-

alue’” = Thee ik no sd famlage

fatrnotstrdmncrrsl”nate::n)/acblL
tional requirement for the exermpiion to
apply. Section 213 also exempis ceriain
ingaion and dichwark, © @enke
stock audtion workers, 4 caian county
elevatoremployees,
caenwaokers nvoved n the insiaie
trangpartaionafiuisandvegeiabes,
and employees employed in planting or
fendngtreesarivolved inforestyand
aelessthaneghtemployees.
a speda exernplion wih a time imia
intretsgpdcaiepedcalyoak
ongmnng  “ ad b te pooessg o
Sugar beets, sugar beet moasses, and
sugarcane. ¥ Theesaoalmiedex
empionforworkersnvolvedinthe pro-
dudion, harvest, and sake oftobecoo.

Enforcement

The FLSA authorizes the Administra-
toraftheVWage&HourDivisiontoinves-
figete and inspect employers’ payment
records in connecionwith the FLSA re-

“2 employeesengaged
n te poosssng o made sp b sugA,

“ Theres

quirements.  “ Fawegevidaionooous,
the FLSA authorizes an employee to sue
his or heremployer for unpaid minimum
wages or for overtime pay that was not
ped % The cout, inis deaeion, can

award liquidated damages of an amount

equaltothewages owed o the employee

akso authorized 1 sue on behef of ag
grieved employees
penontheFLSAvidaions.
peraties can be imposed forwifu and
repesied viokions, %

Conclusion
TheFLSAisonedfanumberoffederal
laws that may apply to agricuiiural em-
poyment As ALSAiscurrentywwiten,
there are broed exempiions for agricuk
ture. Whether this favored trestment is
fuly desanved s a matter of much aur-
rent debate. Whether & Wl coninue
dependsonCongress, athoughhowagr-
adre 5 peroeived by the pubic and
howthosentheagiouiuralsecortreat
their employees may influence Congres-
sordl adion in the fuure. As the bew

larty with regard to the mnnumwage
provision, afammer may run afoul ofthe

exemptions. For example, afinding of a
joint employment relationship may dra-
il : e
underthe law. Good legal advice may be
imparant o avod viokions.,
State and local laws may strengthen

provisions covered under FLSA. And,

addiionalfederallawsalsogovemmarny

aspecs of fam employment For example,
migrant and seasonal workers have ad-

ditional protections under the Migrant
and Seasonal Worker Protection Act

and marny working conditions are gov-
emed by requirements under the Occu-

pation Safely and Health Act

povsons  wihn  ALSA but not disoussed

herein, may apply. Famers and therr
advisorsareweladvisediokeepabreast
of agricuitLral labor law developmenss.

%2 andor canaso e
% Criminal
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ing with an unfavorable uing.

Trade/Cont. from page 3 scentists say yes. European govemments Fom the US. viewpoit, tao aiical
marketing boards as legiimate instiL+- and many European sdentists say no. tests of the new dspuie process have
s tet et e heoica o Are geneticaly modified com and soy- exposedweaknesses. Twicethe WTOhas
turd, economic, and socal experiences. beans safe for the environment and ruled against the European Union's ban
Theyarguethatboardsarenomorelkely peopke? Cumert US. tesing done by onimportafhomonetreatedbesfandits
Dengege inuniair rade pracices then companiesproducingtheseproductssays bananapoicy. Yethosebarierstemain.
the lage piveie exparing ims inthe yesWhetithearnsnerbierumsoutio In the banana case, the European Union
Uniied Stes. be no? Do European consumers have the changed is Import rues, but the new
fight © know  the produdt they ae 1ues violated the WTO ruies. Wil new
Technical barriers and sanitary consuming contains genetically mocified ruessatslythe WTO,onwdthepprocess
and phytosanitary barriers meterid oris such Bbelng atradke ber- berepeatedandrepeatedyearafieryear?
Tedhnicabanersiotrade(TBTs)and er?\Whetisanacoepiablersk? Doesit Thefearsthatahercounieswdaopy
saniary and phytosaniary (SPS) bant- vay by commodiy, by sodety? ks the thisstrategy. Followinganadverse WTO
ers have bng esed So long as treadk US. zeoibkerancelwdelensbie othe deason a smal poly change Wl be
foralradebariersikequoasandiar- WTO?Whatare equivalent processes? Is done, a new complaint and panel wil
i thotied agicuuE tade, TBTS chiorine dipped chicdken equivalent o folow. Meanwhie, the vidkaiion conii-
and SPS bariers remained low on the chiden treated in ather ways? Ues
agenda Astradiionalbariersarebeing Theseareextemelydificutouestions Onhomonesinbesf,theUnited States
reduced, TBT's and SPS baniers have O answer, espedaly in inemaiional nierpretation was thet it won and thet
emerged as major stumbling blocks trade negoatiations. Whereas researchers thebanwouldberemoved. TheEuropean
furher tack beralzaion. may disagree on the magnitude of im- nerpreion wes that t hed nat lost
Suchbaniersare WTOlegalifusedio pedsfomatedioneltecepoicyie ks steniicevidence wes notsulicent
protect legiimate animal, human, and atai tededorsaeda. Suths fosusanthepoioy buineihervwesthe
plnt heath and safety and not as dis- natthe casefor TBT'sand SPS barers. Cae dear for an end o the ben. The
guised proiedtion. Separaing legtimae Bytheirmaturetheyinvolvecomplexand Europeanviewwasthatitwouldrestudy
hedth and safely concems ﬁomoisgused valuedaden difierences among nations the issue 1o aoiain new evidence whie
proedion 5 dificut The Uuguey Round onacase by case bass. Desgnngwork keaving the ben in pace. Afler 11 years
Agreementattemptedtoreformtheruies abetaderueswibeexosadngydif and two WTO panels, the United States
on using these baners by inroduang oukbutheyarenecessaryinationsare recenty moved to impose penalies on
the aonogps of saenic besss, aoogr to be preverted from undoing previous European imports in refgliation.
able risk; regonelization, and hamon trade Iberalzaton through disguised The precise nature ofimprovementsto
zalion or equivalence. Bariers ae © Jrotecion. the dispute setiementprocess cannotbe
haveasienichess e atikac foreseen. Ewould nat be suprising ©
oepiable 10 sooety, © be hamonized or Dispute settlement See gpedic fime deedines for dedsons
made equivalent across nations, and The Uruguay Round tried to improve and polcy changes consdered. In US.
alow open trade between disease free the dispute settiement process. Under tack legsHionhere are spedicdeadt
ego's. the dd ues d pares, indudng te ines for policy recommendations and
The increase in TBT and SPS trade diending nelion, hed b agee b a ds- ados
dgpues inrecent years ustraies et pue pandds conduson. Ths, the of
estabishingrueson TBTandSPShani fendngnaiionoouldblockanydeasion Conclusion
eswlbedfick Fundemenialques- tsochose Nowtheresamepiy e The genera ouine of the agendaufor
tions must be addressed before making The process has been improved. That the next rade negatiations can be fore-
efledve res. Which ration's soence more disputes are being taken o the seen. Which issues remain on the table
serves as the standard? What happens WTOrefedsincreased confidenceinthe and how they Wil play out cannat be
whenscentistsdisagreeontheevidence? prooess Yethere s dssaisidion and known.
For exampe, is beef treaied wih hor- theewlbeefos bimpoete po- Phib L Paarberg, Assoaaie
mones safe for human consumption? The cess futher. A mejor concem s thet Professor, Purcbe Universily
U.S. Government and most American nations use the procedure o delay deat
Colorado/Cont. from page 2
Anemployermaydeductiawfulcharges termination; provided the employee has ‘revaing) paty in a st can adket
orindebtednessanddoesnotneedtopay made written demand for the wages attomeys fees for pursuing the wage
any compensation not fuly eamed. Ex- wihin sidy days foloning job separ dam, butnat aher iebied daims fa
ceptforcustomary deducions, authority tion stating where payment can be re- daimiorwegessdamssedaspatdfa
forpemiingtheemployertochagethe celved. Today, a “goodHaith mistaken setlement, Colorado's Supreme Court
employee for things such as lost equip- belef” thet money could be winheld i has held there is no “‘winning” party
ment or damaged property of the em- nat enough 1o avod the penally. The enid b adetaiomey esswin e
ployer shouid be nwiing. employeeonlyneedstodemonstratethat spectivthewage damevenifoneparty
Anemployerwhofailstopaywageson compensationiswifuly withheld with- won on ather daims.
termination “without a good faith legal autagood case. —James B. Dean, Denver, CO
jsicaionsefraparelyeq d An employee can bring an acion in
othegreatero50%awagesduearten coutforwages(andthepenaly)without
days weges calouted at the rae the goingthroughagovemmentadministra-

employee was being paid at the time of

tiveagency. The'winning”(construedas
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