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In its decision in Collehon Farming v. United States , 207 F.3d 1373 (Fed. Cir. 2000),
the Federal Circuit has affirmed the dismissal of a damages action brought by wheat
farmers and grain elevators against the United States. The action alleged negligence
and mismanagement by the USDA Federal Grain Inspection Service (FGIS) in its
transition from near-infrared reflectance technology (NIRR) equipment to near-
infrared transmittance technology (NIRT) equipment to measure wheat protein
content. The plaintiffs claimed that they lost money on their wheat sales  because the
NIRT equipment under-represented the protein in wheat during the transition period.

FGIS establishes uniform grain standards and provides grain inspection and
measurement services under the Grain Standards Act, 7 U.S.C. §§ 71-87. Though it
is not the only measurer of the quality and condition of wheat and other grains, it
provides official measurement services when wheat is shipped from elevators
pursuant to its sale. These measurements include ascertaining the wheat’s protein
content. Wheat with a higher protein level typically commands a higher price.

Elevators also measure protein levels when they acquire wheat from farmers.
Because a FGIS measurement will apply to their sale of the wheat, elevators have
a strong incentive to correlate their equipment with the equipment used by FGIS.

During a period in the transition by FGIS from NIRR equipment to NIRT
equipment, the NIRT equipment under-represented wheat protein content because
of calibration problems. Elevators responded by adjusting their equipment, most of
which used NIRR technology, so that their equipment also under-represented
protein content. As a result, the farmers whose wheat was measured by the elevators
and the elevators whose wheat was measured by FGIS allegedly received less money
for their respective wheat than they should have received.

The plaintiffs premised their action to recover their alleged losses on the Little
Tucker Act, 28 U.S.C. § 1346(a)(2), and the Federal Tort Claims Act (FTCA), 28
U.S.C. §§ 1346(b), 2671-2680.

The Tucker Act claim essentially asserted that FGIS had violated the Grain
Standards Act by failing to ensure that the NIRT equipment was properly calibrated.
To state a claim under the Tucker Act, however, the plaintiffs were required to show
that the statute upon which their claim was founded, the Grain Standards Act, is
“money-mandating” in the sense that it can be “fairly interpreted as mandating
compensation from the United States.” Gollehon Farming , 207 F.3d at 1379 (citing
United States v. Mitchell , 463 U.S. 206, 216-17 (1983)). The plaintiffs attempted to
make this showing by arguing that the Grain Standards Act imposed on FGIS a
fiduciary duty in their favor, the breach of which through the erroneous measure-
ment of protein content mandated compensation. They argued that their relation-
ship with FGIS was analogous to the role assigned by law to the Department of
Interior over Native American timberlands that the Supreme Court held created a
fiduciary relationship mandating compensation for its breach in United States v.
Mitchell , 463 U.S. 206 (1983).

The Federal Circuit rejected this argument. It contrasted the comprehensive
control over Native American timberlands exercised by the Department of Interior
in Mitchell  with the absence of any FGIS authority to control wheat production and
distribution. While acknowledging that FGIS “was an important component of the
nation’s grain production and distribution system,” the court reasoned that “this
cannot imply that the United States has, via the Grain Standards Act, assumed the
responsibility to ensure that farmers and grain elevators generate a minimum
return on investment.” Id . at 1380. Thus, concluded the Federal Circuit, the “Grain
Standards Act cannot be fairly read to mandate compensation.” Id.

The plaintiffs’ FTCA claims fared no better. The Federal Circuit held that the
farmers’ tort claim amounted to a misrepresentation claim because it was based on
the contention that the elevators had lowered the protein measurements for their
wheat in response to the misinformation provided by the faulty FGIS measure-
ments. Id . at 1380-81. Misrepresentation claims are not within the FTCA’s waiver

Continued on page  2
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certain specified features, and it estab-
lishes research and development priori-
ties, including the development of a pas-
ture, range, and forage program.

The Act also authorizes the FCIC to
reimburse any applicant seeking reim-
bursement for its crop insurance policy
research and development costs if the
policy is approved by the FCIC Board of
Directors and, if applicable, is offered for
sale. Such costs will also reimbursed
with respect to policies approved by the
Board before the enactment of the Act. In
either case, reimbursement will be made
only if the Board determines that the
policy is marketable based on a reason-
able marketing plan.

Reimbursement will also be made for
the maintenance costs associated with the
annual cost of underwriting a policy for
which the research and development costs
have been reimbursed for up to four years.
Thereafter, the approved insurance pro-
vider responsible for the maintenance of
the policy may charge a fee to other ap-
proved insurance providers that elect to
sell the policy or transfer the responsibil-

ity for maintenance to the FCIC.
The Act provides that the reimburse -

ment amount for an approved policy is to
be based “on the complexity of the policy
and the size of the area in which the
policy or material is expected to be sold.”
Reimbursement payments are “consid-
ered as payment in full by the Corpora-
tion for the research and development
conducted with regard to the policy and
any property rights to the policy.”

Crop insurance pilot programsCrop insurance pilot programsCrop insurance pilot programsCrop insurance pilot programsCrop insurance pilot programs
The Agricultural Risk Protection Act

authorizes the FCIC to conduct pilot pro-
grams to test the marketability and suit-
ability of new crop insurance policies. In
addition to giving the FCIC the general
authority to conduct pilot programs, the
Act specifically directs the FCIC to con-
duct at least one pilot program for live-
stock, revenue insurance, and a premium
rate reduction pilot program. Otherwise,
the range of permissible and required
pilot programs is remarkable for it ex-
tends from the destruction of bees due to
pesticides to coverage for wild salmon
losses. The Act also expands the existing
options pilot program.

Education and risk managementEducation and risk managementEducation and risk managementEducation and risk managementEducation and risk management
assistance programsassistance programsassistance programsassistance programsassistance programs

The Agricultural Risk Protection Act
requires the FCIC and the Secretary,
acting through the Cooperative State
Research, Education, and Extension Ser-
vice, to provide crop insurance education
and information in states where crop
insurance participation has traditionally
been low and where producers are under-
served by the crop insurance program.
The Act also authorizes the transfer of
monies from the insurance fund for the
purpose of awarding grants to colleges,
universities, and other qualified public
and private entities to educate producers
about risk management strategies.

The Secretary must provide cost share
assistance to producers in not less than
ten nor more than fifteen states in which
participation in the crop insurance pro-
gram is low historically. Producers may
use this assistance for the following uses:

(A) construct or improve–
(i) watershed management

structures; or
(ii) irrigation structures;

(B) plant trees to form windbreaks or
to improve water quality;

(C) mitigate financial risk through pro-
duction diversification or resource con-
servation practices, including–

(i) soil erosion control;
(ii) integrated pest management;

or transition to organic farming;
(D) enter into futures, hedging, or op-

tions contracts in a manner designed to
help reduce production, price, or revenue
risk;

(E) enter into agricultural trade op-

tions as a hedging transaction to reduce
production, price, or revenue risk; or

(F) conduct any other activity related
to the activities described in subpara-
graphs (A) through (E), as determined by
the Secretary.

Beginning in the 2001 fiscal year, the
Commodity Credit Corporation is autho-
rized to make available $10 million in
cost share funds for this assistance. Indi-
vidual producer payments are limited at
$50,000 per person.

Other miscellaneous changesOther miscellaneous changesOther miscellaneous changesOther miscellaneous changesOther miscellaneous changes
The Agricultural Risk Protection Act

makes various other changes to the FCIA.
In general terms, these changes include
the following:

· Removing any federal crop insurance
policy or plan from the jurisdiction of the
Commodity Futures Trading Commis-
sion or the Securities and Exchange Com-
mission.

· Requiring the FCIC to make informa-
tion electronically available to producers
and approved insurance providers and,
“to the maximum extent practicable,” to
“allow producers and approved insur-
ance providers to use electronic methods
to submit information required by the
Corporation.”

· Permitting the FCIC to renegotiate
the Standard Reinsurance Agreement
once during the 2001 through 2005 rein-
surance years.

· Limiting revenue coverage for pota-
toes to whole farm policies or plans of
insurance.

· Beginning with the 2001 crop year,
requiring the FCIC to offer coverage for
cotton and rice losses resulting from the
failure of irrigation water supplies due to
drought and saltwater intrusion.

· Permitting producers who had ob-
tained a 1999 Crop Revenue Coverage
policy that had been voided by FCIC
Bulletin MGR-99-004 to receive full in-
demnities under the policy.

of sovereign immunity. Id . at 1380 (citing
28 U.S.C. § 2680(h)).

As to the elevators’ tort claim, the
Federal Circuit held that the claim was
barred by the “discretionary function
exception” to the FTCA’s waiver of sover-
eign immunity. The court reasoned that
the various decisions involved in making
the transition from NIRR technology to
NIRT technology involved choices and
judgments of a policy nature that were
not directly constrained by applicable
statutes or regulations. Hence, the dis-
cretionary function exception embodied
in 28 U.S.C. § 2680(a) applied to bar the
plaintiffs’ claim. Id . at 1381-82.

—Christopher R. Kelley, University of
Arkansas
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cations For the Animal Rights Movement.
(Animal Legal Defense Fund, Inc. v. Glickman,
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Note, At the Intersection of Constitutional
Standing, Congressional Citizen-suits, and
the Humane Treatment of Animals: Propos-
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Note, A Common Law Basis For Animal
Rights. (Animal Legal Defense Fund, Inc. v.
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Beach, No “Killer Tomatoes”: Easing Fed-
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Rev. 831-355 (1999).
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If you desire a copy of any article or further
information, please contact the Law School
Library nearest your office.  The AALA website
< http://www.aglaw-assn.org > has a very
extensive Agricultural Law Bibliography in the
Members Only sector of the website.  If you
are looking for agricultural law articles, please
consult this bibliographic resource on the
AALA website.

—Drew L. Kershen, Professor of Law,
The University of Oklahoma,

Norman, OK
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Christopher R. Kelley is Assistant Profes-
sor of Law at the University of Arkansas
School of Law and is Of Counsel to the
Vann Law Firm in Camilla, GA.

By Christopher R. Kelley

On June 20, 2000, President Clinton
signed the Agricultural Risk Protection
Act of 2000, Pub. L. No. 106-224, 114
Stat. 358. The Act makes significant
changes to the federal crop insurance
program and to the Non-Insured Crop
Disaster Assistance Program (NAP). It
also provides for direct financial assis-
tance to producers of various crops; makes
certain changes to the USDA’s nutrition,
commodity, and credit programs; funds
biomass research and development; and
establishes the Plant Protection Act as
an omnibus means for regulating the
movement of plant pests, plants, plant
products, biological control organisms,
noxious weeds, and related matters.

This Article describes the major
changes made to the federal crop insur-
ance program. In a subsequent Agricul-
tural Law Update , changes to the NAP
and the domestic commodity and other
farm programs will be discussed. Cita-
tions for the discussion of federal crop
insurance are omitted because of space
limitations. An electronic version with
citations is available from the author at
<crkelley@mindspring.com>.

Authorized by the Federal Crop Insur-
ance Act (FCIA), the federal crop insur-
ance program provides subsidized crop
insurance for farmers. It is administered
by the Federal Crop Insurance Corpora-
tion (FCIC or the Corporation) under the
supervision of the USDA Risk Manage-
ment Agency (RMA).

Federal crop insurance policies are sold
and serviced by private insurance pro-
viders that are approved by the FCIC.
These approved providers are reinsured
by the FCIC with respect to these poli-
cies, and they receive an amount for their
operating and administrative expenses.
The FCIC also approves the terms and
conditions of federal crop insurance poli-
cies.

Federal crop insurance currently pro-
vides both yield-based coverage and rev-
enue insurance. Yield-based coverage
compensates farmers for yield losses,
measured either by the quantity or the
value of their yield, depending on the
policy. A form of yield-based coverage
known as multiple peril crop insurance
(MPCI) is the most widely available and
used type of federal crop insurance. MPCI
provides comprehensive protection
against losses caused by weather and
other unavoidable perils.

Revenue insurance generally protects
against revenue or gross income losses
caused by  yield or price declines. A
relatively new form of crop insurance,
revenue insurance policies vary in their
definition of “revenue” and in the manner
in which they provide coverage. For ex-
ample, group revenue insurance (GRIP)
pays indemnities when the average
county revenue for the insured crop de-
clines below the revenue level chosen by
the farmer. Adjusted gross revenue in-
surance (AGR) insures the revenue of the
entire farm, not just the revenue derived
from individual crops, by guaranteeing a
percentage of the farm’s average gross
revenue. Crop revenue coverage (CRC)
protects against price and yield losses
below a guarantee based on the higher of
an early-season price or the harvest price.
Income protection policies (IP) protect
farmers against reductions in gross in-
come when the insured crop’s price or
yield falls from early-season expectations.
Revenue assurance (RA) allows farmers
to select a dollar amount of target rev-
enue from a range expressed in term of
percentages of expected revenue.

Changes to Multiple Peril CropChanges to Multiple Peril CropChanges to Multiple Peril CropChanges to Multiple Peril CropChanges to Multiple Peril Crop
Insurance coverageInsurance coverageInsurance coverageInsurance coverageInsurance coverage

The Agricultural Risk Protection Act
substantially amends the MPCI provi-
sions of the FCIA  effective with the 2001
crop year.

Standard MPCI policies insure pro-
ducers against yield losses caused by
natural disasters, such as drought, ex-
cessive moisture, hail, wind, frost, in-
sects, and disease. In certain circum-
stances, however, coverage for fire and
hail losses can be deleted from an MPCI
policy.

Two levels of MPCI coverage are avail-
able. The first is known as “catastrophic
risk protection.” This level of protection
is often called “CAT” coverage. The sec-
ond level is known as “additional cover-
age.” Additional coverage provides greater
protection than CAT coverage and is of-
ten referred to as “buy-up” coverage. An
administrative fee applies to both levels,
but the premium for CAT coverage is
completely subsidized while the premium
for additional coverage is only partially
subsidized.

CAT coverage changes
For the 1995 crop year, producers had

to obtain at least CAT coverage to be
eligible for the federal domestic commod-
ity programs and certain other USDA
programs. Since then, participants in
these programs could waive any claim to
emergency crop loss assistance in lieu of

obtaining CAT or additional coverage.
In 1998 and 1999, Congress extended

emergency crop loss assistance benefits
to producers who had waived their claim
to them. To receive these benefits, these
producers were required to purchase CAT
or additional coverage in the subsequent
two years for all crops of economic signifi-
cance produced by such person for which
insurance is available.

CAT coverage extends to yield losses
and prevented planting resulting from
natural disasters, but it is very limited.
An indemnity is paid only if the insured
suffers at least a fifty  percent loss in
yield, and the price level is fifty-five
percent of the expected market price for
the insured crop. These yield loss and
price level percentages were not changed
by the Agricultural Risk Protection Act.

New alternative for determining loss
Though the Act did not change the

yield loss and price level percentages, the
available bases for determining the yield
loss were changed. Beginning with the
2001 crop year, producers have a choice
between two alternatives for determin-
ing yield losses. Under the first alterna-
tive, producers can elect to have their
loss determined on an individual yield or
area yield basis. This alternative was the
only alternative available under existing
law. However, a producer did not always
have the choice between an individual
yield  basis or area yield basis because
the FCIC had the discretion to decide
whether both bases would be offered.

Under the second alternative, the al-
ternative created by the Act, a producer
can chose protection that:

(i) indemnifies the producer on an area
yield and loss basis if such a policy or
plan of insurance is offered for the agri-
cultural commodity in the county in which
the farm is located;

(ii) provides, on a uniform national
basis, a higher combination of yield and
price protection than the coverage avail-
able under ... [the first alternative]; and

(iii) the Corporation determines is com-
parable to the coverage available under
... [the first alternative] for purposes ...
[of the premium to be paid by the Corpo-
ration].

By its terms, this provision is intended
to give producers who obtain CAT cover-
age the election to insure on an area yield
and loss basis in lieu of an individual
yield basis. It also directs the FCIC to
provide “a higher combination of yield
and price protection” than the coverage
available under the first alternative.
Nevertheless, it appears to give the FCIC
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Continued on p. 6

the discretion to determine the availabil-
ity of this alternative on a commodity and
county basis.

“Expected market price” defined
CAT indemnities are based on a per-

centage of the “expected market price”
for the insured commodity. This phrase,
however, was not defined in the FCIA.
The Agricultural Risk Protection Act es-
tablishes a statutory definition of “ex-
pected market price.” This definition also
applies to “additional coverage”and to
revenue insurance, although the result-
ing price may vary depending on the type
of insurance coverage.

Under the statutory definition, the
FCIC will either establish or approve a
price level for each agricultural commod-
ity for which insurance is available. This
price level will be the “expected market
price.” As a general rule, the expected
market price cannot be less than the
projected market price of the commodity,
as established by the FCIC. For some
types of policies, however, the expected
market price can be different from that
dictated by the general rule. For example,
in the case of revenue and other similar
plans of insurance, the expected market
price can be the actual market price of
the commodity.

Administrative fee for CAT coverage
changed

Producers who purchase CAT coverage
do not pay a premium. Instead, because
the FCIC pays the premium, they pay
only an administrative fee. Effective be-
ginning with the 2001 crop year, the
administrative fee will be $100 per crop
per county. This fee can be waived for
limited resource farmers.

The Act eliminates the additional fees
that were required to be paid under the
FCIA. It also authorizes a cooperative
association or a nonprofit trade associa-
tion to pay the CAT administrative fee on
behalf of its members if such an arrange-
ment is permitted by state law.

Additional coverage changes
The Agricultural Risk Protection Act

makes several changes to “additional”
MPCI coverage. The most significant
change is an increase in the premium
subsidies. The following table provides a
comparison between the percentages of
the premium paid by the FCIC at various
coverage levels before and after the
amendments made by the Act. The first
number of the coverage level represents
the percentage of the yield insured and
the second percentage represents the
percentage of the price insured.

In addition to increasing the premium
subsidies, the Act requires that all poli-

cies or plans of insurance disclose the
dollar amount of the portion of the pre-
mium paid by the FCIC.

Under the existing FCIA, producers
could increase coverage in one-percent
increments. The Agricultural Risk Pro-
tection Act temporarily suspends this
option by giving the FCIC the authority
to offer only five-percent increments “be-
ginning at 50 percent of the recorded or
appraised average yield” during each of
the 2001 through 2005 reinsurance years.

The Act also authorizes the FCIC to
“provide a performance-based premium
discount for a producer of an agricultural
commodity who has good insurance or
production experience relative to other
producers of that agricultural commod-
ity in the same area, as determined by
the Corporation.”

Under the existing FCIA, producers
who purchased additional coverage were
required to pay an administrative fee,
the amount of which varied depending on
the level of coverage purchased. The Ag-
ricultural Risk Protection Act changed
this provision so that an administrative
fee of $30 per crop per county will apply
to all levels of additional coverage. This
fee can be waived for limited resource
farmers.

Changes to revenue insuranceChanges to revenue insuranceChanges to revenue insuranceChanges to revenue insuranceChanges to revenue insurance
subsidiessubsidiessubsidiessubsidiessubsidies

The Agricultural Risk Protection Act
removes a limitation on the percentage of
the premium to be paid by the FCIC for
approved policies providing coverage
other than multiple peril coverage, such
as revenue insurance. Except with re-
spect to insurance policies for livestock,
the premium subsidy for policies other
than MPCI generally will be equal to the
percentage specified for a similar level of
MPCI coverage of the total amount of the
premium used to define the loss ratio.
During a transition period covering the
2001 reinsurance year, however, the sub-
sidy cannot exceed the dollar subsidy
amount authorized by the Act for MPCI.

Changes regarding excludedChanges regarding excludedChanges regarding excludedChanges regarding excludedChanges regarding excluded
losses, assigned yields, and actuallosses, assigned yields, and actuallosses, assigned yields, and actuallosses, assigned yields, and actuallosses, assigned yields, and actual
production history adjustmentsproduction history adjustmentsproduction history adjustmentsproduction history adjustmentsproduction history adjustments
Excluded losses

The FCIA excludes coverage for losses
caused by the producer’s neglect or mal-
feasance; the producer’s failure to reseed
the same crop where and when it is
customary to reseed; or the producer’s
failure to follow good farming practices.
The Agricultural Risk Protection Act
amends this provision by providing that
“good farming practices” includes “scien-
tifically sound sustainable and organic
farming practices.”

The Act also requires the FCIC to es-
tablish an informal administrative ap-
peal process to provide producers with a
right to a review of a determination re-
garding good farming practices. Such
determinations are expressly deemed not
to be “adverse decisions” for purposes of
the USDA National Appeals Division
administrative appeal process. Produc-
ers who receive such a determination
have the right to seek judicial review
without exhausting the informal admin-
istrative appeal process, but the “deter-
mination may not be reversed or modi-
fied as the result of judicial review unless
the determination is found to be arbi-
trary or capricious.”

Assigned yields
Crop yields for crop insurance pur-

poses are based on the farmer’s actual
production history (APH) for the crop
over the preceding four to ten consecu-
tive crop years. Farmers who do not have
satisfactory evidence for establishing an
APH are assigned a yield. When less than
four years of actual yield data are avail-
able, an estimated yield known as a “tran-
sitional yield,” or “T-yield,” established
by the FCIC for the crop is used.

The Agricultural Risk Protection Act
amends the assigned yields provisions of
the FCIA by requiring the FCIC to assign
a yield for a crop in four instances:

(1) when the farmer has not provided
satisfactory evidence of the yield of the
crop;

(2) when the farmer has not had a
share of the production of the crop for
more than two years;

(3) when the farmer has not farmed the
land before; or

(4) when the farmer rotates to a crop
that has not been produced on the farm
previously.

Actual production history adjustments
(APH)

Because a farmer’s APH for a crop is
based on recent past yields, yield losses
in these years caused by natural disas-
ters can lower the APH. As a result, the
farmer’s yield for crop insurance pur-
poses is lower than it would have been if
the earlier yield losses had not occurred.
The Agricultural Risk Protection Act
addresses this situation by providing for
the adjustment of APH beginning with
the 2001 crop year. The Act provides that
if in one or more of the crop years used to
establish the farmer’s APH for a crop,
the farmer’s appraised or recorded yield
was less than sixty percent of the transi-
tional yield, the farmer may elect to ex-
clude that yield and replace each ex-
cluded yield with a yield equal to sixty

Coverage LevelCoverage LevelCoverage LevelCoverage LevelCoverage Level 50/10050/10050/10050/10050/100  55/100 55/100 55/100 55/100 55/100  60/100 60/100 60/100 60/100 60/100  65/100 65/100 65/100 65/100 65/100  70/100 70/100 70/100 70/100 70/100  75/100 75/100 75/100 75/100 75/100  80/100 80/100 80/100 80/100 80/100  85/100 85/100 85/100 85/100 85/100
Prior Law 55%  46%  38%  42%  32%  24%  17%  13%
2000 Act 67%  64%  64%  59%  59%  55%  48%  38%
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percent of the applicable transitional
yield. If, however, a farmer makes an
election under this provision, the FCIC is
required to “adjust the premium to re-
flect the risk associated with the adjust-
ment made in the actual production his-
tory of the producer.”

The Act also directs the FCIC to de-
velop a methodology for adjusting APH
for farmers who have increased yields as
a result of successful pest control efforts.
Three conditions must be satisfied before
such an adjustment can be made:

· First, the producer’s farm must be
“located in an area where systematic,
area-wide efforts have been undertaken
using certain operations or measures, or
the producer’s farm is a location at which
certain operations or measure have been
undertaken, to detect, eradicate, sup-
press, or control, or at least to prevent or
retard the spread of, a plant disease or
plant pest ....”

· Second, “[t]he presence of the plant
disease or plant pest [must have been]
found to adversely affect the yield of the
agricultural commodity for which the
producer is applying for insurance.”

· Third, the efforts must have been
effective. The resulting adjustment must
“reflect the degree to which the success of
[the] systematic, area-wide efforts ..., on
average, increases the yield of the com-
modity on the producer’s farm, as deter-
mined by the Corporation.”

Availability of quality lossAvailability of quality lossAvailability of quality lossAvailability of quality lossAvailability of quality loss
adjustment coverageadjustment coverageadjustment coverageadjustment coverageadjustment coverage

The Agricultural Risk Protection Act
requires the FCIC to offer quality loss
adjustment coverage, although the FCIC
already offered such coverage. Under the
Act, an insurance policy offering this
coverage will provide “for a reduction in
the quantity of production of the agricul-
tural commodity considered produced
during a crop year, or a similar adjust-
ment, as a result of the agricultural com-
modity not meeting the quality stan-
dards established in the policy or plan of
insurance.”

A special “unit” option will be available
for quality loss adjustment coverage.
Acreage insured under the federal crop
insurance program is insured in “units.”
A “basic unit” generally is all of the
insurable acreage of the insured crop in
the county in which the farmer has a 100
percent share or which is operated by a
landowner and tenant on a share basis.
Under certain policies and in certain
circumstances, a basic unit can be di-
vided into “optional units.” With respect
to quality loss adjustment coverage, the
Act requires the FCIC to offer farmers
the option of insuring on a smaller than
a unit basis if all of the following require-
ments are satisfied:

(i) The agricultural commodity is sold

on an identity-preserved basis.
(ii) All quality determinations are made

solely by the Federal agency designated
to grade or classify the agricultural com-
modity.

(iii) All quality determinations are
made in accordance with standards pub-
lished in the Federal Register.

(iv) The discount schedules that reflect
the reduction in quality of the agricul-
tural commodity are established by the
Secretary.

Because of the restrictive nature of
these requirements, not all crops will
qualify. Cotton is currently the only crop
that qualifies.

The FCIC is also required to “set the
quality standards below which quality
losses will be paid based on the variabil-
ity of the grade of the agricultural com-
modity from the base quality for the
agricultural commodity.” Finally, the Act
requires the FCIC to obtain the services
of a qualified person to review its quality
loss adjustment procedures “so that the
procedures more accurately reflect local
quality discounts that are applied to [in-
sured] agricultural commodities ....”
Based on this review, the FCIC must
modify its procedures, “taking into con-
sideration the actuarial soundness of the
adjustment and the prevention of fraud,
waste, and abuse.”

New procedures for doubleNew procedures for doubleNew procedures for doubleNew procedures for doubleNew procedures for double
insurance and prevented plantinginsurance and prevented plantinginsurance and prevented plantinginsurance and prevented plantinginsurance and prevented planting
Double or “substitute” insurance

The Agricultural Risk Reduction Act
establishes new procedures for handling
losses when one crop follows another on
the same acreage during the same crop
year. In such circumstances, the “first
crop” is the first insured commodity
planted for harvest or prevented from
being planted on that specific acreage
during that crop year. The “second crop”
is a second crop of the same or a different
commodity planted on the same acreage
as the first crop for harvest in the same
crop year, excluding a replanted crop. A
“replanted crop” is a crop replanted on
the same acreage of the first crop to
satisfy the requirements of  an insurance
policy covering the first crop.

The Act gives producers whose first
crop suffered a total or partial insurable
loss two options:

· Under the first option, the producer
may elect not to plant a second crop and
collect an indemnity payment equal to
100 percent of the insurable loss for the
first crop.

· Under the second option, the pro-
ducer can elect to plant a second crop and
collect an indemnity payment on the first
crop in an amount established by the
FCIC, but not exceeding 35 percent of the
insurable loss for the first crop.

Under the second option, if the pro-
ducer does not suffer an insurable loss to
the second crop, the producer can collect
an indemnity payment of 100 percent of
the insurable loss for the first crop less
the amount previously paid as an indem-
nity on the first crop. Under this option,
the premium related to the first crop will
be adjusted to reflect either the partial or
full indemnity payment.

As discussed below, different provi-
sions apply to established double-crop-
ping practices, and producers who plant
a crop subsequent to the second crop are
ineligible for crop insurance and NAP,
except with respect to established double-
cropping.

Prevented planting
The Act also provides that if a first

insured crop is prevented from being
planted, the producer may elect one of
two options. First, the producer may elect
not to plant a second crop and collect an
indemnity payment equal to 100 percent
of the prevented planting guarantee for
the acreage for the first crop. This option,
however, is available only in “those situ-
ations in which other producers, in the
area where a first crop is prevented from
being planted is located, are also gener-
ally affected by the conditions that pre-
vented the first crop from being planted.”

Under the second option, the producer
may plant a second crop and collect an
indemnity payment established by the
FCIC for the first crop not to exceed
thirty-five percent of the prevented plant-
ing guarantee for the acreage for the first
crop. This option is available only if other
producers in the area where the first crop
is prevented from being planted are also
generally affected by the conditions that
prevented the first crop’s planting and
the producer plants the second crop after
the latest planting date established by
the FCIC for the first crop. If this option
is elected, the FCIC is required to “assign
the producer a recorded yield for the crop
year for the first crop equal to 60 percent
of the producer’s actual production his-
tory for the agricultural commodity in-
volved, for purposes of determining the
producer’s actual production history for
the subsequent crop years.”

As discussed below, established double-
cropping practices are treated differently,
and producers who plant a crop subse-
quent to the second crop are ineligible for
crop insurance and NAP, except in the
case of established double-cropping.

Established double-cropping practices
The Agricultural Risk Protection Act

provides that a producer may receive full
indemnity payments on two or more in-
sured crops planted for harvest in the
same crop year if each of the following
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conditions are satisfied:
(1) There is an established practice of

planting 2 or more crops for harvest in
the same crop year in the area, as deter-
mined by the Corporation.

(2) An additional coverage policy or
plan of insurance is offered with respect
to the agricultural commodities planted
on the same acreage for harvest in the
same crop year in the area.

(3) The producer has a history of plant-
ing 2 or more crops for harvest in the
same crop year or the applicable acreage
has historically had 2 or more crops
planted for harvest in the same crop
year.

(4) The second or more crops are cus-
tomarily planted after the first crop for
harvest on the same acreage in the same
year in the area.

Disqualification for planting a crop
subsequent to the second crop

The Act provides that, except in the
case of double-cropping, “if a producer
elects to plant a crop (other than a re-
planted crop) subsequent to a second
crop on the same acreage as the first crop
and second crop for harvest in the same
crop year, the producer shall not be eli-
gible for [federal crop] insurance ... or
noninsured crop assistance ... for the
subsequent crop.”

Measures intended to improveMeasures intended to improveMeasures intended to improveMeasures intended to improveMeasures intended to improve
program integrityprogram integrityprogram integrityprogram integrityprogram integrity

The Agricultural Risk Protection Act
provides for the initiation of a variety of
measures to improve the integrity of the
federal crop insurance program. In gen-
eral, the measures contemplate coordi-
nated efforts among the FCIC, approved
insurance providers, and other USDA
agencies and offices, such as the Farm
Service Agency and the USDA Office of
Inspector General.

The first of these measures requires
the FCIC to provide written notification
to reinsured insurance providers within
three years after the end of the insurance
period of any error, omission, or failure to
follow FCIC regulations or procedures by
the provider that may result in a debt
being owed by the provider to the FCIC.
This limitation, however, does not apply
“with respect to an error, omission, or
procedural violation that is willful or
intentional.” The FCIC’s failure to give
timely notice to the provider will relieve
the provider from any debt owed by the
provider to the FCIC.

The Act also directs the Secretary of
Agriculture to develop and implement a
coordinated plan for the FCIC and the
Farm Service Agency (FSA) to reconcile
all relevant information received by each
agency from a producer who obtains crop
insurance coverage. Beginning with the
2001 crop year, this information must be

reconciled annually to identify and ad-
dress any inconsistencies.

The Secretary is also required to de-
velop and implement a plan for the FSA
to assist FCIC in conducting ongoing
monitoring of the crop insurance pro-
grams. The Act specifies that the FSA
must report to the FCIC if it has reason
to suspect the existence of program fraud,
waste, and abuse. The FSA must assist
the FCIC and approved insurance pro-
viders “in auditing a statistically appro-
priate number of claims made under any
policy or plan of insurance....”

The FSA may conduct its own inquiries
if the FCIC does not respond within five
days after receiving a report from the
FSA. If the FSA concludes that further
investigation is warranted, but the FCIC
declines to undertake that investigation,
the FSA may refer the results of its
inquiries to the USDA Office of Inspector
General. The FSA is directed by the Act
to assign appropriate numbers of person-
nel within the field offices to carry out the
monitoring plan and to train them to the
level of competency as is required of loss
adjusters for approved insurance provid-
ers.

The Act obligates the FCIC to notify
the appropriate approved insurance pro-
vider of reports received from the FSA
regarding program fraud, waste, and
abuse. Providers, however, are not re-
lieved of their audit obligations.

If an approved insurance provider re-
ports suspected wrongdoing or waste to
the FCIC, the FCIC must respond with a
written report within ninety days de-
scribing its intended actions. If it fails to
do so, the provider may request the FSA
for assistance “in an inquiry into the
alleged program fraud, waste, or abuse.”

Under the Act, the Secretary must
establish procedures for the FCIC to use
in identifying insurance agents with ab-
normally high loss claims and claims
adjusters with abnormally high accepted
or denied claims. In addition to review-
ing the performance of these agents and
adjusters and taking remedial action
where appropriate, the FCIC is directed
by the Act to develop procedures for ap-
proved insurance providers to use in con-
ducting annual reviews of each agent and
claims adjuster used by the provider.

In support of the compliance measures,
approved insurance providers will be re-
quired to report to the FCIC the name
and identification number of each in-
sured, the commodity insured, and the
elected coverage level approximately
thirty days after the applicable insur-
ance sales closing date. Currently this
occurs after acreage reporting.

The Act also establishes sanctions for
any person, including producers and ap-
proved insurance providers, who will-
fully and intentionally provides false or

inaccurate information to the FCIC or an
approved insurance provider with re-
spect to an insurance policy or plan. The
sanctions also apply to any person who
willfully and intentionally fails to comply
with a requirement of the FCIC.

The sanctions include the imposition
of a civil fine for each violation in an
amount not to exceed either the greater
of the amount of the financial gain ob-
tained as a result of the false or inaccu-
rate information or noncompliance or
$10,000. Producers may also be disquali-
fied from other farm program benefits for
up to five years. Persons other than pro-
ducers, such as agents and claims adjust-
ers, may be disqualified from participat-
ing in or benefitting from the crop insur-
ance program for up to five years. The
Secretary is required to consider the grav-
ity of the violation in determining whether
a sanction is to be imposed and, if one is
imposed, the type and amount of the
sanction. Insurance policies and plans
are required to disclose these potential
sanctions.

Measures to protect informationMeasures to protect informationMeasures to protect informationMeasures to protect informationMeasures to protect information
furnished by producersfurnished by producersfurnished by producersfurnished by producersfurnished by producers

The Agricultural Risk Protection Act
establishes a general prohibition against
public disclosure by the USDA and ap-
proved insurance providers of informa-
tion furnished by a producer with respect
to federal crop insurance. Producers,
however, may consent to the public re-
lease of information furnished by them,
but crop insurance benefits cannot be
conditioned on the producer providing
such consent. The general prohibition
does not apply to statistical or aggre-
gated data that does not allow the iden-
tification of the person who supplied par-
ticular information. The violation of this
prohibition can result in the imposition
of penalties.

Research and development for newResearch and development for newResearch and development for newResearch and development for newResearch and development for new
crop insurance policiescrop insurance policiescrop insurance policiescrop insurance policiescrop insurance policies

The Agricultural Risk Protection Act
provides for research and development
relating to crop insurance policies. Effec-
tive October 1, 2000, the FCIC must
terminate its research and development
activities. Thereafter, all research and
development will be done by parties out-
side of the FCIC.

The Act gives the FCIC the authority to
contract for research and development
services with persons or entities with
experience in crop insurance or farm or
ranch risk management, including col-
leges and universities, approved insur-
ance providers, and trade or research
organizations. The Act also requires the
FCIC to enter into research and develop-
ment contracts for certain types of poli-
cies, such as revenue coverage plans with

Continued  on page  2


