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Feder aQmutaf ims dismissal of
claims against FGIS
hisckdsonn ColehonFamingv. United States 207F3d1373(Fec Cr.2000),

theFederal Cirauithasafimedthe dismissalofadamages actionbroughtbywheat

and mismanagement by the USDA Federal Grain Inspection Service (FGIS) in its
transiion from nearnfrared refliedance technology (NIRR) equipment o near-
infrared transmitiance technology (NIRT) equipment t measure wheat proiein
conient The planiisdaimedthatthey bstmoney ontherwheat sakes becausethe

NIRT equipmentunderepresentedihe praieninwheatduingthe transiion period.

FGIS estabiishes uniform grain standards and provides grain inspection and
measurementsenvices under the Grain Standards Act, 7U.S.C. 88 71-87. Thoughtit
is natthe only measurer dfthe quilty and condion afwheat and aher gairs,
provides offical measurement services when wheat is shipped from eevators
pursuant o its sale. These measurements indude ascertaining the wheat's protein
content. Wheat with a higher proiein level typicaly commands a higher price.

Blevators also measure protein levels when they acouire wheat from famers.
Because a FGIS measurementwil apply to their sale of the wheat, elevators have
a strong inceniive 1o conelate their equipment with the ecuipment used by FGIS.

During a period in the transiion by FGIS fom NIRR eguipment to NIRT
equipment, the NIRT equipment under-represented wheat protein content because
of calibration problems. Blevattors responded by adusting their equipment, most of
which used NIRR techndlogy, so thet their equipment also underepresented
proteincontent Asaresut hefammerswhosewheatwasmeasuredbytheelevators
andtheelevatorswhosewheatwasmeasured by FGIS allegedly receivedlessmoney
for ther respecive wheat then they should have receved.

The planiifs premised therr adion 1o recover therr dleged losses inthe Litle
Tuder Ad, 28 USC. § 1346()2), and the Federd Tort Claims Adt (FTCA), 28
USC. 88 1346(n), 2671-2680.

The Tudker Act daim essentially asserted thet FGIS had vidkated the Grain
SandardsActhyfaiingoensurethattheNIRT equipmentwas properycaliorated.
Tosateadaimunderthe TuderAd; honever, the paintifswererequiredioshow
that the Statute upon which thetr daim was founded, the Grain Sandards At is
‘money4mandaing” in the sense that it can be “faily interpreted as mandating
compensation from the United States.”
Unied Saesv. Midd ,463US.206,21617 (1983). The painifs atiempied o
make this shawing by arguing that the Grain Standards Act imposed on FGIS a
fiducary duty in therr favor, the breach of which through the enoneous measure-
ment of protein content mandated compensation. They argued that thelr relation-
ship with FGIS was analogous 1o the role assigned by law to the Department of
Interior over Native American timberlands that the Supreme Court held created a
fidudary relationship mandating compensation for its breach in
Michd  ,463US. 206 (1983)

The Federal Cirouit reieced this argumernt. |t contrasted the
control over Native American imberlands exerdised by the Department of Interior
in Micd  withtheabsence ofany FGIS authority to controlwheat productionand
distribution. While acknowledging that FGIS “was an important component of the
nation's grain producion and distroution system,” the: court reasoned thet ‘this
cannatimply that the United Siates hes, viaithe Grain Standards Act, assumedthe
responshiity 1o ensure that famers and grain elevators generate a minimum
retmoninesment” B .at1380. Thus, condudedthe Federa Crouit, the'Gran
Standards Act cannat be fairty read to mandate compensation”

The plantifis FTCA daims fared no better. The Federal Crout held thet the
famers tortdaim amounted tb amisrepresentation daim because twas based on
the contention that the elevators had lowered the proiein measurements for ther
wheat in response to the misinformation provided by the faulty FGIS measure-
mens. B . at 138081 Misrepreseniation daims are notwithin the FTCA's waiver
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ogriain spedied feaiures, and t esebr
Ishes research and development prior-
fies,ndudngthedevelopmerntofapes-
ture, range, and forage program.
‘I‘neAdaboaLﬂmzastre FCIC o
reimburse any applicant seeking reim-
bursement for is crop insurance polcy
research and development oosts if the
polcy is approved by the FCIC Board of
Diecosard fappcale saieedior
sde. Such oosts Wl also rembursed
wih respect o polides gpproved by the
BoardbeforetheenacmentaftreActin
etther case, rembursermentwil be made
onl if the Board determines thet the
pdcysrrakelablebasedmareesm

the pdoy mey dage aee b dher o
poved insurance providers thet eedt 0
dtepdyatasateresodd
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iy formanenance tothe FCIC.

The Act provies thet the remburse -

mentamountforanapproved policy st
bebased onthe complexy ofthe poicy

and the sze o the area in which the
poioyameieEisexpecedibhesad”
Reimbursement payments are “consid-
ered as payment in ful by the Corpora-

tion for the research and development
conolucied with regard 1o the: policy and

ay popety i s bhe poly”’

Crop insurance pilot programs
auhorizesthe FCICiboonductplatpro-
gamsbotestthemarkeabityandsut
abllyofnewaopinsurancepades n
addition o gving the FCIC the general
authority to conduct plat programs, the
Adgpedicaly dreds the FCIC b aone
dudt atleest e plot progam for ve-
stock, revenueinsurance, andapremium
rate reducion plotprogram. Othenwise,
the range of permissble and required
plot pogans s remakabe for t ex
fendsfomthedestudionofbeesdued
pesiddes  coverage for wid samon
Iosses The Adtaksoexpandstheexsing
oplions plot program.

Education and risk management
assistance programs

requires the FCIC and the Secretay,
ading through the Cooperative State
Research, Education,and Extension Ser-
\ice, bprovide aopinsurance educaion

and information in States where aop
beenlowandwhere producersareunder-
served by the crop insurance program.
The Act aso autharizes the transfer of
monies from the insurance fund for the
pupose of anarding gars o coleges,
unversiies, and oher quelied pubic
andprivaieentiiestoeducateproducars

tennormorethentieenstaiesinwhich
paticpation in the aop insurance pro-
gram s low historicaly. Producers may
(A) construct or improve—
(i) watershed management
sSiudures o
() mopnsiLoLes
(B) part trees o form windbregks or
foimprove weter ually;
(C)mgmfrerrﬂrsahugpo
dudion dversiicaiion or resource aoe
savaion pradtices, induding—
fsdecsnad
- @ negaed  pest manegemen
@ tanstiono oganc faming;
(O erterioiies, hedgng, arop-
tions conrads ina manner designed
hebreduceprodudion, price, orrevenue
1K

© erer b agiokral race op-

Begming inthe 2001 fiscal year, the
Commodity Credit Corporation is autho-
fized 0 make avalsble $10 milon n
costshaefundsiorhisasssance ok
vidual producer payments are imited at
$60,000 per person.

Other miscellaneous changes
makesvariousotherchangestotheFCIA
In general terms, these changes indude
e oning

* Removinganyfederal cropinsurance
poloyapentomihejuisddionaite
Commodity Futures Trading Commis-
sonorheSeamesardB(dﬂargeCmr
mission.

* Requiingthe FCICtomakeinforma-
fioneldroncalyavalabietoproduoars
and approved insurance providers and,
‘o the maximum extent praciicabe,” to

Corporation.

* Pemiting the FCIC 1o renegotiaie
the Standard Reinsurance Agreement
once during the 2001 through 2005 rein-
Surance years.

* Limiing revenue coverage for poa
f0es 0 whoke fam pdides o pars o
insurance.

* Beginning with the 2001 crop year,
requiing the FCIC to offer coverage for
odionandice lossesresUling fomthe
flurediiggionvwaersdesded
drought and salwater intrusion.
tained a 1999 Crop Revenue Coverage
policy that had been voided by FCIC
Buletin MGR99-004 1o recehe fl i
dermniies under the polcy.

FGIS/continued from page 1

ofsoveregnimmunty. d. a 130 @y
28USC. §26300).

As  the ebvaios ot daim, the
Federd Ciout held thet the daimwas
bamed by the “discretionary function
excepion’otheFTCASswaverofsover-
eign immunity. The court reasoned that
thevariousdeasonsinvolvedinmaking
the transiion from NIRR technology
NIRT technology involved choices and
judgments of a policy neture thet were
not dredly constrained by applicable
Skaties or regudions. Henee, the ds-
N28USC.§2630@) appiedibberthe
oz Slez b .alx

—Chisgoher R Keley, Universiy of

Arkansas
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Animals — animal rights

Comment, “Four Legs Good, Two Legs
Bad”: The Issue of Standing in Animal Legal
Defense Fund, Inc. v. Glickman and its Impli-
cations For the Animal Rights Movement.
(Animal Legal Defense Fund, Inc. v. Glickman,
154 F.3d 426, D.C. Cir. 1998, cert. denied,
National Ass’n for Biomedical Research v.
Animal Legal Defense Fund, Inc., 119 S. Ct.
1454, 1999), 65 Brook. L. Rev. 895-933
(1999).

Kelch, The Role of the Rational and the
Emotive ina Theory of Animal Rights, 27 B.C.
Envtl. Aff. L. Rev. 1-41 (1999).

Note, At the Intersection of Constitutional
Standing, Congressional Citizen-suits, and
the Humane Treatment of Animals: Propos-
als to Strengthen the Animal Welfare Act, 68
Geo. Wash. L. Rev. 330-360 (2000).

Note, A Common Law Basis For Animal
Rights. (Animal Legal Defense Fund, Inc. v.
Glickman, 154 F.3d 426, D.C. Cir. 1998, en
banc.), 29 Stetson L. Rev. 495-530 (1999).

Bankruptcy

Farmers: general

Harl, The Hidden Tax Traps in Abandon-
ment, 11 Agric. L. Dig. 65-66 (April 28, 2000).

Biotechnology

Adler, More Sorry than Safe: Assessing the
Precautionary Principle and the Proposed
International Biosafety Protocol, 35 Tex. Int'l
L.J. 173-205 (2000).

Beach, No “Killer Tomatoes”: Easing Fed-
eral Regulation of Genetically Engineered
Foods, 53 Food & Drug L. J. 181 (1998).

Casenote, Bioprospecting on Federal
Lands, Public Loss or Public Gain? (Edmonds
Institute v. Babbitt, 42 F. Supp.2d 1, D.C. Cir.
1999), 4 Great Plains Nat. Resources J. 50-73
(1999).

Comment, Transgenic Crops: A Modern
Trojan Horse, 3 J.L. & Soc. Challenges 127-
137 (1999).

Comment, Chilling ofthe Corn: Agricultural
Biotechnology in the Face of U.S. Patent Law
and the Cartagena Protocol, 4 J. Small &
Emerging Bus. L. 377-410 (2000).

Note, The Negotiation of the Cartagena
Protocol on Biosafety, 6 Envtl. L. 577-602
(2000).

Redick & Bernstein, Nuisance Law and the
Prevention of “Genetic Pollution”: Declining a
Dinner Date with Damocles, 30 Envtl. L. Rep.
10378 (2000).

Uchtmann, Regulating Foods Derived From
Genetically Engineered Crops, 17 Agric. L.
Update 4-7, 3 (May 2000).

Cooperatives

General

Borst, Going Global: Export Certificates a
Valuable Tool Helping Co-ops Tap Overseas
Markets, Rural Coop. 18-21 (March/April
2000).

Lauck & Adams, Farmer Cooperatives and
the Federal Securities Laws: The Case for
Non-application, 45 S.D. L. Rev. 62-93 (2000).

raphy secondquar ter2000

Environmental issues

Centner, Concentrated Feeding Opera-
tions: An Examination of Current Regulations
and Suggestions for Limiting Negative Exter-
nalities, 25 Colum. J. Envtl. L.219-252 (2000).

Comment, The Onesthat Got Away: Regu-
lating Escaped Fish and Other Pollutants
from Salmon Fish Farms, 27 B.C. Envtl. Aff.
L. Rev. 75-121 (1999).

Forestry

Leffler, Rucker & Munn, Transaction Costs
and the Collection of Information: Presale
Measurement on Private Timber Sales, 16
J.L. Econ. & Organization 166-188 (2000).

International trade

Chen, Globalization and its Losers, 9 Minn.
J. Global Trade 157-218 (2000).

Kennedy, Resolving International Sanitary
and Phytosanitary Disputes inthe WTO: Les-
sons and Future Directions, 55 Food & Drug
L. J. 81 (2000).

Koo &Uhm, U.S.-Canadian Grain Disputes,
9 Minn. J. Global Trade 103-119 (2000).

McNiel, Furthering the Reforms of Agricul-
tural Policies in the Millennium Round, Minn.
J. Global Trade 41-86 (2000).

Ritchie & Dawkins, WTO Food and Agricul-
tural Rules: Sustainable Agriculture and the
Human Rightto Food, 9 Minn. J. Global Trade
9-39 (2000).

Scher, The WTO and America’s Agricul-
tural Trade Agenda, 9 Minn. J. Global Trade
1-7 (2000).

Scott, Exported to Death: The Failure of
Agricultural Deregulation, 9 Minn. J. Global
Trade 87-102 (2000).

Thompson, Globalization, Losers, and Prop-
erty Rights, 9 Minn. J. Global Trade 602-609
(2000).

Land use regulation

Land use planning and farmland preser-
vation techniques

Centner, Curbing the Right-to-Farm,
Choices 41-45 (1%t Q. 2000).

Centner, Anti-Nuisance Legislation: Can
the Derogation of Common Law Nuisance be
a Taking?, 30 Envtl. L. Rep. 10253-10260
(2000).

Hamilton, Preserving Farmland, Creating
Farms, and Feeding Communities: Opportu-
nities to Link Farmland Protection and Com-
munity Food Security, 19 N. lll. U. L. Rev.
657-669 (1999).

Jay, Land Trust Risk Management of Legal
Defense and Enforcement of Conservation
Easements: Potential Solutions, 6 Envtl. L.
441-501(2000).

Thompson, “Hybrid” Farmland Protection
Programs: A New Paradigm for Growth Man-
agement, 23 Wm. & Mary Envtl. L. & Pol'y
Rev. 831-355 (1999).

Leases, landlord-tenant
Grossman, Leasehold Interests and the
Separation of Ownership and Control in U.S.

Farmland in C. Geisler & G. Danekar, Prop-
erty and Values: Alternatives To Public And
Private Ownership ch. 6, pp. 119-148 (Island
Press, 2000).

Livestock and packers & stockyards

Head, Local Regulation of Animal Feeding
Operations: Concerns, Limits, and Options
for Southeastern States, 6 Envtl. L. 503- 575
(2000).

Legislative Developments, Council Direc-
tive 98/58/EC Concerning the Protection of
Animals Kept for Farming Purposes, 1998
0.J. (L 221) 23, 5 Colum. J. Eur. L. 497-501
(2999).

Note, Where’s the Beef? A Reconciliation
of Commercial Speech and Defamation Cases
in the Context of Texas’s Agricultural Dispar-
agement Law, 19 Rev. Litig. 261-288 (2000).

Stewart, Cannon, Salonen, Nuxoll, Trade
and Cattle: How the System is Failing an
Industry in Crisis, 9 Minn. J. Global Trade
449-587 (2000).

Patents, trademarks & trade secrets

Comment, Protein Variants: A Study on
the Differing Standards for Biotechnology
Patents in the United States and Europe, 13
Emory Int'l L. Rev. 629-685 (1999).

Ross & zZhang, Agricultural Development
and Intellectual Property Protection for Plant
Varieties: China Joins UPOV, 17 UCLA Pac.
Basin L.J. 226-244 (1999).

Pesticides

Comment, Opportunities to Improve Pesti-
cide Policy in Central America, 11 Colo. J.Int’l
Envtl. & Pol'y 151-181 (2000).

Watnick, Risk Assessment: Obfuscation of
Policy Decisions in Pesticide Regulation and
the EPA’s Dismantling of the Food Quality
Protection Act’s Safeguards for Children, 31
Ariz. St. L.J. 1315-1372 (1999).

Public lands

Miller, Public Lands and Waters: Who Will
Prevail—Man or Beast?31 Urban L. 883-899
(1999).

Souder & Fairfax, In Lands We Trusted:
State Trust Lands as an Alternative Theory of
Public Land Ownership in C. Geisler & G.
Danekar, Property and Values: Alternatives
To Public And Private Ownership ch. 5, pp.
87-118 (Island Press, 2000).

If you desire a copy of any article or further
information, please contact the Law School
Library nearestyour office. The AALAwebsite
< http://www.aglaw-assn.org > has a very
extensive Agricultural Law Bibliography inthe
Members Only sector of the website. If you
arelooking for agricultural law articles, please
consult this bibliographic resource on the
AALA website.

—Drew L. Kershen, Professor of Law,
The University of Oklahoma,
Norman, OK
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The Agricuir alRiskPr  dedon  Addf2000

feder da opinsur
By Christopher R Keley

On June 20, 2000, President Clinton
sgned the Agricuitural Risk Proiection
Act of 2000, Pub. L No. 106224, 114
dhanges o the federa aop nsurance
program and to the NorHinsured Crop
Disaster Assistance Program (NAP). It
ako povidss for diett fnenddl asss-

fne 0 poduces o valous  aops,  makes
cartanchangesiothe USDASnutiion,
commodiy, and credit programs; funds
biomass research and development; and
esiabishes the Plant Proiedion At as

an omnibus means for regulating the
movemert of part pests, parts, plart
products, biologeal cortrdl ogansms,
noxious weeds, and related matters.

This Article describes the major
changes made 1o the federal crop insur-
ance program. In a sulbsequent Agiak
tural Law Update , changes 1o the NAP
andthedormsﬁcoommodllyanddher
fam programs Wil be discussed. Gl
fors for the dsousan of federd aop
insurance are omited because of space
Imiaions. An eledionc version wih
datons savelble fomthe authorat
<crkelley@mindspring.com>.

Authorized by the Federal Crop Insur-
ance Ad (FCIA), the federd aop insur-
ance program provides sulbsidized crop
nsuranceforfamers tisadminsiered
by the Federal Crop Insurance Corpora-
ton(FCICorthe ion)underthe
supervision of the USDA Risk Manage-
ment Agency (RMA).

Feded oop isuae pdoes ae sad
and senviced by pivate insurance pro-
viders thet are approved by the FCIC.
These approved providers are reinsured
byireFClCV\Mrquectmfmepd-

aes,andtheyreceveanamountiorther
operaing and administrative expenses.
The FCIC also approves the terms and
condiorsafiederalaopinsuancepok
(:

Federal crop insurance curently pro-
vides bathyielHbased coverage and rev-
enue insurance. Yieldbased coverage
compensates famers for yield losses,
measured either by the quanity or the
vale o ther yed, dependng on the
pocy. A fom of yieldbesed coverage
knoan as muiipe perl crop insurance
(MPC)isthe mostwidely avaiable and
used type of federd  caop insurance.
provides comprehensive protection
against losses caused by weather and
aher unavocable peris.

ance

MPC

ChispherR KeleyBAsssartProes-
sordfLawatthe Unversly of Akansas
Schod of Law ard s Of Caunsdl o the
Vann Law Firm in Camilla, GA.

Revenue insurance generally protects
againgt revenue or gross income losses
caused by yied or price dednes A
relively new fom of aop insurance,
revenue insrance polices vaty nther
inwhich they provide coverage. For ex-
ample, group revenue insurance (GRIP)
pays indemnites when the average
county revenue for the insured aop de-
dnesbeowthe revenue level chosenby
the fammer. Adusted gross revenue in
surance(AGR)insurestherevenuedfthe
entirefam, natisttherevenuedenived
fromindvdual crops, by guaranieeinga
perceniage of the famis average gross
revenue. Crop revenue coverage (CRC)
belowaguarantee basedonthehigherof
anealyscesn pice o te havest
Inoome proiedion polides (P) proiect
famers against redudions n goss i+
come when the insured crop's price o
yed &k fom ealyseasn
Revenue assurance (RA) allows farmers
0 sebdt a dobr amourt of taget lev
enue from a range expressed in tem of
perceniages of expected revenue.

Changes to Multiple Peril Crop
Insurance coverage

The Agricuitral Risk Profection Act
substantially amends the MPCI provi
sonsoftheFCIA effedivenihthe 2001

aop ye.

Standard MPC polides insure pro-
ducers agangt yield losses caused by
netial dsasirs, such as dought, ex-
essve mosue, el wind, fod, i
seds, and dseese. In cetian doum-
siances, honever, coverage for fre and
hal losses can be deleted from an MPC

T\/\obvekdePCIw/etagealea\d-
abe Thefitsknownas ‘catasirophic
ik poecion” Ths leve of proedion
is ofien caled ‘'CAT” coverage. The se¢-
ond level is known as “addiional cover-
protection than CAT coverage and is of
tenrefered o as buy-up’ coverage. An
admnstaivefeeappiesibhohleves,
but the premium for CAT coverage is
completelysubsidizedwhiethepremium
for addiional coverage s anly pattly
subsidzed,

0 oo at keast CAT coverage 0 be
elgbieforthefederaldomesticoommod:

ity programs and certain other USDA
programs. Since then, particpants in
these programs couldwaive any daimto
emeagency aoplossasssance nleuof
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price.

Qyester

obiaining CAT or addiional coverage.

In 1998 and 1999, Congress extended
emergency aop loss asssiance benglis
to producerswho hadwaived their daim
othem Toreoave these benelis, these
producerswererequiredtopurchase CAT
oraddiional coverage inthe subsecuent
o yeas fr d ags o eoomic gE
cance produced by such person forwhich
insurance s avalbe.

et dsasiers bt s vary imied.
Anindermniy is paid only ifthe insured
sibsakbegtaty pacatbssin

vl and te pie bd & #ide

percent ofthe expeded market price for
the insured aop. These yied loss and
pricelevelpercertageswerenotchanged
by the Agiicuiral Risk Proecion At

New altemative for determining loss

(Hindemniiestheproduceronanarea
el and boss bess Fauch a pdoy o
ptancfrmameisdiaedbriheag’r

adiral  commodty n te ocouy in which

[dli"lepe"rumobepadwiheCorpo-
e

. PR——
to give producers who obiain CAT cover-
and oss bess n leu of an indvoldl
yed bess ka0 dieds e FOC D
provice “a higher combination of yield
avalable under the fist alemative.
Nevertheless,iappearstogvetheFCIC



thedsaoeionibdeeminetheavab
oounty bess.

CAT indemnities are based on a per-
centage of the “expeced market price”
forthe insured commocity. This phrase,
however, was not defined in the FCIA.
The Agiouliural Risk Proedion Adtes-
ishes a sainy deniion o ‘ex
aoples 0 “addiional coverage’and
revenue insurance, athough the resui
ingpricemayvarydependngonthetype
of insurance coverage.

Under the satutory definiion, the
FCIC Wl eiher establish or gpprove a
pnebvelfcreachagujuaoaﬁmd-

proecedmarketpriceofthecommocdty,

as esabished by the FCIC. For some

types of poldes, honever, the expeded

market price can be diferent fom that

disied by the gered e For eampe,
nthe case dfrevenue and ather simier

plans of insurance, the expected market

price can be the adtel market price of

the commodity.

Administrative fee for CAT coverage

changed
Producerswhopurchase CAT coverage

do nat pay a premium. Instead, because
the FCIC pays the premium, they pay
anyanadminstative fee. Eiedive be-

gming with the 2001 cop year, the
adminstrative fee wll be $100 per aop

per county. This fee can be waived for
Imied resource famess.

The Adeiminatesthe addiionalfees
that were required 0 be paid under the
FCIA It also authaizes a cooperative
as30aaioN ora nonproik tracke associa:
tiontopaythe CATadminstrativefeeon
behafdfismembersifsuchanarrange-
ment is permitied by Siaie law,

Aakdiional coverage changes
makes several changes to “addiional’
MPCI coverage. The most significant
change is an increase in the premium
subsdes. Thefdlowingiebleprovidesa
comparison between the percertiages of
the premiumpaidbythe FCIC atvarious
levels before and after the
amendments made by the Act. The first
number of the coverage level represents
the perceniage of the yield insured and
the second percentage represents the
percentage ofthe price insured.
Inaddiiontoincreasing the premium
sbakes e Adrequies tetd pok

0es o plars o insurance dedose e
doler anount of the parion of the pre-
mium paid by the FCIC.

Under the exising FCIA, producers
ooud inarease coverage in oneperoent
tecion Act temporarly suspends this
qjmbyg\mtheFCICtheame

noemensbe-
g111gat50peroeﬁd1ferandedcx
the2001 through2005reinsuranceyears.

The Adt also authorizes the FCIC
“provide a performance-based premium
dsoountioraproducerafanagricuiural
commodity who has good insurance or
Jproducion experience relive © oher
producers of that agriculiural commod-
iy in the same area, as detemined by
the ion”

Under the existing FCIA, producers
who purchased additional coverage were
requied 0 pay an adminstraive fee,
theamountofwhichvarieddependingon
the level of coverage purdhased. The Ag-
this provision so thet an adminstraiive
fee0f$30 per aop per cournywlappy
pdbesdadiird oerage Ths
fee can be waived for imied resource
fammers.

Changes to revenue insurance
subsidies

removesaimiationonthey

the premium to be paid by the FCIC for
approved policies providing coverage
ather than mulipe per coverage, such

as revenue insurance. Bxoept with re-
Sredbirsuance poldes for vesiodk,

the premium subsidy for poicdes other
thanMPCl generalywilbeequaliothe
percenagespedidioragmiarieddf
MPClooveragedfthetoilamountofthe
premium used 10 define the loss raiio.
Duing a transition period covering the
2001 reinsuranceyear; honever, thesub-
sdy cannat exceed the dolar subsidy
amount authorized by the Act for MPCI.

Changes regarding excluded
losses, assigned yields, and actual
production history adjustments
Excloed losses

The FCIA exdudes coverage for losses
caused by the producer’s negect o mal
feasancetheprodor'silurenreseed
the same crop where and when it is
asomay 1o reseed; or the producer's
flure o fdlow good faming pradices.
The Agriculural Risk Protection Act

The Adtalso requies e FCIC b es-
tablish an informal administrative ap-
pedl process o provide producerswih a
Iight 0 a review of a deerminaiion re-
garding good farming practices. Such
determinationsareexpresslydeemednot
1obe“adverse dedsions ' for purposes of
the USDA National Appeals Division
administrative appeel process. Produc-
ers who receive such a determination
hae te gt © seek udddl review
without exhausting the informal admin-
Hiaive goped process, hut the ‘teier-
mination may not be reversed or mod-

fedasheresUiodcieemNess
the delermination s found o be ab-
fay or capioos”

Crop yields for aop insurance pur-
poses are based on the famer’s acudl
producion history (APH) for the aop
over the preceding four o ten consear
tivecropyears. Famerswhodonathave
saistadory evidence forestabishingan
APHareassgnedayield Whenlessthan
fouryeasdfadudyeddaaare aval
ae, anesdimaed yed koown as a‘tat
sy o Ty estehed
bythe FCICorthe aop is used
amendstheassgned yields provisions of
theFCIAbyreguiingthe FCICtoassign
ayedforaagpnfouringances

(2) when the fammer has nat provided
sasbcnya/da'ne dteyeddite

(2) when the famer has nat hed a
shae dof the produdion of the aop for
more than two years;

(Swhenthefammerhasnatiammedthe
brdbeoe or

(@) when the famer roizies b a aop
thet has nat been produced on the fam
previously.

Aaual production hstory adiusiments
(APH)

Because afamers APH foraaop is
hesed on recert pastyielks, vied losses
inthese years caused by raturd dsss
terscanbnerthe APH. Asaresut the
famer's yed for aop insuance pu-
posssislowertanivoud havebeentit
theeatienyiediosseshednatoocurred,

The Agricultural Risk Protection Act

addressesthis siuaion by providng for

the adiustment of APH beginning with

the2001 cropyear. TheAdtprovdesthat
fnoneamorediheatpyearsusedd

esizbish the famer's APH for a aop,
the farmex's appraised or recorded yied
weskssthensidy percentdfihetans:
foralyed, the famer may eedibex
duck thet yied and repace each ex
dued yietd wih a yietd ecLel sty

Coverage Level
Prior Law 55% 46%
2000 Act 67% 64%

50100 55100 6000 65100 70100 75100 8000 85100
38% 42% 32% 24% 17%
64% 59% 59% 55% 48%

Continued on p. 6
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CROP INSURANCE/Gntinued from page 5
percent of the gppicable tanstiondl
yied. I, honever, a famer makes an
eedionundertisprovison heFCICs
required 10 “adust the premium o re-
fedtheriskassoaaiedwihthe adst
mentmade in the actial production his-
foy ofthe procucer”

The Act also diredts the FCIC o de-
velop a methodology for adiusting APH
forlamerswhohaveinaeasedyieldsas
aresofsuooessl
Threecondiionsmusthesatisiedbefore
wchanadjustrnermanbemade:

* A, the producer’s fam must be
‘ocaied n an area where systematic,
area-wide efforts have been undertaken

reiad the soread o a part dseese o
prtpest.”

* Seoord, ‘fhe presence of the plart
disease or plant pest [must have been)|
foundivadverssy afledtheyieddthe
agricultural commodity for which the
Jprodlucer is gpplying for insurance”

* Thid, the efiots must have been
efiedive. Theresuingadiustmentmust
‘fefecthedegrestowhichthesuooessof
fhelsysemeaic, aeawideelots .. an
averaoe, noeesss the yied of the come
modily onthe producer'sfam, as deter-
mined by the Corporation.”

Avaiabiity of quality loss

adjustment coverage

requres the FCIC 1 dfer qually loss
adiustment coverage, athoughthe FCIC
alreadydfieredsuchcoverage. Underthe
Ad, an insurance paicy ofering this
ooverage Wl provicke ‘foraredudionin
thequentiyofprodudiondiheagiod

tural commodity considered produced
duing a aop year, or a Smiar adus:
mentasaresutdfheagriouLidloom-
modity not meeting the quality stan-
ohdseﬂdﬁ’ednfepxiyor@d

Aqnern‘uiqmmlaamje
for qualy loss adustment coverage.
Acreage insured under the federal aop
insurance pogamisinsured n'“unis”
A'tesc ut geredy 5 d o te
insurable acreage dfteinsured aopn
thecountyinwhichthefammerhasa 100
percent share orwhich is operated by a
landowner and tenant on a share besis.
Under oertain poides and n ceran
aoumsianoss, a besc unt can be d
o quelly loss adusiment coverage, the
Act requires the FCIC o dffer famers
the gpiion ofinsuring onasmakerthan
mers ae saisiedt

() The agicuiLral commodly is sod

on an identiyypresenved bess.

® A qey deemmos
soely by the Federal agency designated
bgaceordessiytheagiodurdcom:
mocity.

@ Al qually determinaions are
made in accordance with standards pulb-
hedinthe Federal Regiser.

() Thedsoountscheduiesthatrelect
the redudion in quelly o the agiod
tural commodity are established by the
Secetary.

Because o the restidhve naire of
these requirements, nat a agos wi
qualily. Cationiscurentlytheonlyaop
tetquelies

The FCIC is also requied 0 “set the
qualty standards below which quality
lsseswibe pedbesed onthevaril-
ty ofthe gade dfthe agriouiLial com-
modity fom the base qualiy for the
requires the FCIC to dbiain the senices
dfaguaiiedparsoniorevienisoLisly
loss adustment procedures “so thet the
Jprocedures more accurately refiect local
quallydsoournistretare gopiediofin
sured] agricuiural commodities .
Based on this review, the FCIC must
modify is procedures, ‘teldng inio cont
sderaiontheaduarialsoundnessafthe
adusiment and the prevention of fraud,

ae mede

New procedures for double
insurance and prevented planting
Doube or ‘subsiiLe” insurance

The Agriculiural Risk Reduction Act
establishes new procedures for handing
losses when one crop folows anather on
the same acreage during the same crop
year. In such aoumsaness, the ‘it
crop’ is the first insured commocity

commodity planted on the same acreage
astefsampiorhanvesintesame
dopyea,eddgarerhmdamA
‘feplanied aop’ s a agp repanted on

the same aceage o the fit agp ©
satisfytherequiremenisaf aninsurance
pooyaovaingtefstao.

The Act gves producers whose fist
agpsUieredaiodorpaidinsuae
bsstwo opios

* Under the frst opion, the produicer
may electnotio pantasecond aopand
oolect an indemnity payment equal o
100 perertofteinsuabe bsstorthe
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Under the second option, f the po-
cucerdoesnatsufieraninsurabelosso
the second aop, the producer cancdlect
an indemnity payment of 100 percent of
tersuakbsstrteftamkess
theamount previously paid asaninderm-
niyonthefistaop. Underthis gpion,
thepremumiesiediothefistaopwl

full indemnity payment.

As dsoussad below, diferent pod
sons apply 0 estabished doubeaop-
ping praciices, and producers who piart
aaopsubsequentiothe seoondaopare
inelighle for aop insurance and NAP,
eopt wih reped D esabished doube
aopping.

Prevenied parting

The Ad a0 povdss tet T a ist
insured crop is prevented from being
planied, the producer may elect one of
twoopions Astheproducemayelect
natiopantasecondagpandadedtan
indemnity paymentequal to 100 percent
of the prevented planting guarantee for
theageageiorhelstoop Thsadion,
honever,savabbleanyin‘thosesiLr
aions in which aher producers, inthe
aeawhereafistaopspreveniediom
being paried s located, are also gener-
aly afieced by the cordions et pre-

Under the second apiion, the producer
may plant a second aop and colect an
indemnity payment established by the
FCIC for the fist aop nat o exoeed
!h'1y-ive pecet o te peeed pot
ngguaraniecortheacesceioteist

aopy padoss ae tesied  dieeny,
and producers who plant a crop subse-
quentiohesecondaopaeineigeir

crop insurance and NAP, except in the
Case of esiabished double aopping.
Estabished double-agoping practices
providesthataproducermayreceiveful
indemnity payments on two or more in-
sured agps planed for hanvest in the
same aop Year | each of the foloning



codiors are saiskedt

() There s an esiabished pradice of
planing 2 or more aops for hanvestn
thesameaopyearnthearea, asdeier
mined by the Corporation.

(@ An addiond coverage paicy o
pendinsurance sdfiered wihrespect
o the agricuiural commodiies planted
on the same acreage for hanvest in the
same aopyear nthe aea.

(3 Theproducerhesahisiorydfiart:
ing 2 or more agps for havest in the
sameaopyearorthe appicable acreage
hes historicaly hed 2 or more crops
panted for hanvest in the same aop

(@ The second or more agps are aUs-
fomaily peried afer e it aop for
harvestonthe sameacreageinthesame
yeerntheaea

Disqualicaiion for pariing a agp
subsequentiothe second agp

The Act provides thet, except in the
Case of double-aopping, ‘f a producer
ebds b partaagp Chertenare
planted crop) subseguent to a second
aoponthesameacesgeastefistaop
and second aop for hanvestinthe same
aop yes, the producer Sl natbe e
g for feded aog isuanee - ar
nonnsured aop assisanee .. for the

Measures intended to improve
program integrity
povksirtenisindavaigy d
measuresibimpove theinegiy ofthe
federal aop insurance program. Inger+
era, the measures contemplate coordk-
nated efforts among the FCIC, approved
insurance providers, and other USDA
agendes and dffices, such as the Fam
Senvice Agency and the USDA Office of
Inspecior General

The fist of these measures requies
the FCIC to provde witen naiicaiion
0 reinsured insurance providers within
threeyearsafiertheendafiiheinsurance
pefodofanyeraromssonafued
folowFCICreguiationsorproceduresby
the provider thet may resutt in a dett
being owed by the provider to the FCIC.
Thisimiation, however, does natapply
‘iwih respedt 1 an enar, amisson, or
prooecural viokion et 5 Wil o
neniorel’ The FOCs aue b gve
imeynaiceithepoiderwlidiee
the provider from any debt owed by the
provider o the FCIC.

The Ad aso dieds the Seaeiaty of
Agricuiture to develop and implement a
coordinated plan for the FCIC and the
Farm Service Agency (FSA) 1o reconde
dlrdlevantiniormationrecevedbyeach

reconded annualy 0 identfy and ad-
dress any noonssences.

The Seaeiaty i ako reuied O de-
velop and implement a plan for the FSA
o assst FCIC in conducting ongoing
monitoing of the aop insurance pro-
gams. The Ad spedifies that the FSA
mustrepatiothe FCIC Fithes reason
D sugped te edence o pogam faud,
waste, and abuse. The FSA must assist
the FCIC and approved insurance pro-
\iders'h auding asiaiisicaly o
priate number of daims made under any
poy arpbndisuance.!

TheFSAmayconductitsowninquiries
ifthe FCIC does nat respond wihinfve
days afer receMing a report fom the
FSA. If the FSA condudes thet further
investigationiswarranted, butthe FCIC
dednestundertakethatinvestigaion,
the FSA may refer the resulls of is
inguiiesiothe USDAOfice ofinspedior
General. The FSA s diected by the At
toassgnappropriate numbersofperson:
d win te Bd diss D ay ai te
monitoingpanandotrainthemtothe
lbvel dfoompeiency assrequredoiioss
aoiﬂersforamuedmamepm

‘I‘neAddigaBlfe FCIC 1o naty
the appropriate approved insurance pro-
vider of reparts received flom the FSA
regarding program fraud, waste, and
abuse. Providers, honever, are nat re-
ipved ofherauct ddgpions

If an approved insurance provider re-
ports suspected wrongdoing or waste to
the FCIC, the FCIC mustrespondwitha
witen repart wihin ninely days de-
tigsherdadadors b
do s, the provider may requestthe FSA
for assslance ‘n an ity o the
aleged program fraud, weste, orabuse.”

Under the Act, the Secretary must
esiabish proceduresforthe FCICtouse
inidentfyinginsLrance ageniswih ab-
adusterswihabnomaly highaccepied
or denied daims. In addiion o review-
ing the performance ofthese agents and
adusters and taking remedial action
where appropriate, the FCIC is directed
by the Actto develop procedures for ap-
provedinsurance providersiouseinoon:
ductingannualreviewsofeachagentand

quired to report o the FCIC the name
and ideniification number of each i
sured, the commodity insured, and the
elected coverage level approximately
thity days dfer the appcale s

anee sakes dosing ceie. Curenty ts
ooours afler acreage reparting.

The Act also esiabishes sandions for
any person, induding producers and ap-
proved insurance providers, who wik
fuly and ineniorely povides e o

naccuratenformationtothe FCICoran
approved insurance provider with re-
spedtivaninsurance paicyorpen. The
sanctions also apply 1o any person who

with a requirement of the FCIC.

The sanctions indude the imposiion
daddfefreechvilinnean
amount nat o exceed either the greater
of the amount of the firencal gain do-
Bredassareatdteteaneor
rate information or noncompliance or
$10,000. Producersmay alsobe disqual
fiedfiomatherfamiprogrambeneiisior
wbiveyeas Pasonsaherthenpo-
ducers,suchasagentsanddaimsadust:
ers, ey be dsoelied fom perticpet
ingnorbeneiiingfomtheaopineur-
ance progam for up o fve years. The
Seoelry 5 requed D cosder te gar
iy o te vioaion n deemnng  whether
asandonisiobeimposedand fares
imposed, the type and amount of the
sandion. Insurance polides and plans
are requred 1 dedose these poientel
sandions.

Measures to protect information
fumished by producers
esizhbishesageneralprohiiionagainst
public disdosure by the USDA and ap-
proved insurance providers of informa:
tionfumishedbyaproducenwihrespect
o federal aop insurance. Producers,
however, may consent o the pubic re-
lease of information furmished by them,
but cop insurance benelits cannat be
condiioned on the producer providing
such consert. The general prohibiion
does nat gy © saElcd o agge
geied deta thet does notalow he ideny
ficaionafthepersonwhosuppiedpar
prohiotion can resuk in the imposiion

of perdlies

Research and development for new
crop insurance policies

The Agricuitural Risk Protection Act
provides for research and development
tive October 1, 2000, the FCIC must
terminate its research and development
adMies. Theredlier, a research and
developmentwlbe done by parties ouk
stedthe FCIC.

TheAdgvestheFCICtheaLihorityto
contract for research and development
senvioes wih persons or enties wih
experience n aop insurance o fam or
ranch risk management, induding co-
ance providers, and trade or research
aganzations. The Adtalso requires the
FCICtoenterintoresearchanddevelop-
mert conradss for catain types of pok
des,suchasrevenuecoveragepianswih

Continued on page 2
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