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DC CGuir ules USDA violated 1985
Food Secur ity Accand A PApr ocedur e in

implementation of sugar pr ogra m

The United States Court of Appesis for the District of Columbia Cirouit hess ruied
that the USDA Secreiary violated the Administrative Procedures Act (APAY), 5
U.S.C.88551-559, 701-706, whenitannounced by press release, withoutnoiceand
commert, a new paymentinkind (‘PIK”) program for the 2001 sugar crop.
Cane Growers Co-op of Horoa v. Venerman, 280F3d89(DC.Cr.2002). The DC.
Circuitalsoruiedthatthe USDAs faiure to complywiththe APAwas nothamless
enor,andthatthe SecreianywviostedheFood Seauny Actof1985( FSA), 7USC.
§1308a, inisimplemeniaiion ofthe PIK program. Id naddiontheDC.Cok
reversedhe dticcoutshoding thetthe panifseded Sandngbhing the
adn /d The DC. Circuik did nat vecate the Departments adtion, but rather
remanded the matter to the USDA for further consideration. Id

The Secretary hasauthority toimplementaPIK programfor sugarunderthe FSA
d 196 /d a9l TheSecretaryannouncedinanAugust31, 2001, pressieleasethat
it was implermenting a PIK program for the 2001 sugar arop. Id a2 Thepress
release indicated thet the program was being implemented without notice and
comment. /d The Secretary also implemented a sugar program for the 2000 sugar
Secretary's dedision to proceed wihout natioe and comment, wes challenged atthe
time it was implemented. ! Prior to announcing the 2001 PIK program, the USDA
metseveralimeswihinierestied personstodisaussthe posshiily ofimplementing
the program. Id These meetings were informal, and were nat part of any fomal
ruemaking process. Id

Sugar Cane Growers Cooperative of Horida, Horida Crystals Corporation, and
Refined Sugars, Inc . broughtanactionagainstthe Secreiary, arguingthatannounc-
ing the 2001 PIK program by press release, without notice and comment, violated
APAreguirementsfornoticeand commentrulemaking procedures; violatedthe FSA
of 1985whenthe Searetary did notmake findings required by the FSA of 1985;and
Vviosied the Reguisiory Fexdally Actwhen taled b consder he afect ofhe
program on small businesses. Id The plaintifis also contended thet the 2000 and
2001&JgarprogramczaLsedlmmN\D|ruur&sbecausemga\ePlerogm
particpants a “‘competive advaniage [relative to nonarogram partidpants] by
providing them with beloaharvest-cost sugar,” and because the program caused
SUgarpicesiodeaease. Id  The coutdid natdiscuss the daim brought under the

Cont.on p.2

Farmer 'scon vdonf  af alsifying FSA
loan applications and br ber y
rever sedb yF ithGroa

ﬂeUiedSlaSmndAmaBmFﬂhQuﬂmreasedapy\edd

fakse saements on fam loen appications. Unied States v Hart , No. 01-60304,

2002 WL 1285810 (5 " Cr. 2009). The Fih Ciouit rued et the ditict cout

abusedisdsaetionwhenitalonedagovermentwinesstotestiyaboutthedells

the famer alegedly should have reparted on his loan applications. Id TheHth

Circuit also ruled thatwithout the govermmentwiness's tesimony, the remaining

avdencewasinsuficentio pove the famer's guitbeyond areasonalle doubt Id
Cont.onp. 2
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SUGAR PROGRANMONTINUED FROM PAGE 1

Regusiory Hexbily Adt because the
aapekants fled 0 raise he dam on
apealSee  /d &8m3
Thedstitaoutruedinatthepan
fifs laded standing because they hed
notshownaninuy-ndac, andbecause
they faled 10 esiablish causation when
‘they had not demonstrated thet the
Department would have decided against
implementing the program following no-
tice and comment” I d at93 Athough
the casewasdsmissediorbdkofsand:
ing, the distit cout also dedcked thet
‘the2001PIK programwasarulesubject
to notice-and-comment procedures, but

The D.C. Circuitwas notpersuaded by
the plainifis’ argument thet 2000 and
2001 PIK program participants enjoyed
belonhanvest-costsugar, thereby alow-
ing particpants a competve advar+
trp  /d at93 However, the cout wes
coveed tat the panifs mace a pima
Bk  showing that they had standing
because the PIK program “had a depres-
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sive effiect on sugar prices-which would apbrisesabishedinuy!” Id a%n
havedsalyiuedjpbnil’ Id The TheDC.Crautdsmissedthedistict
plainifis presenied two economic stud- oouts alemaive hadng et the Sec-
ies by independent industry analysis o reiary wes exoused fiom is faue D
hep subsianiie this inury daim Id abide by notice-and-comment procedures.
For indance, one of the analysts con+ Id Thecoutremarked, A plainiffwho
dudedthatthe PIK program‘resuiedin alegesadepivationafaproceduralpo-
‘a subsianial amount of yied sppegel edonowhchhesentiedneverhes
which meant more sugar on the market opovethatinehadrecelvedtheproce-
and thereby depressed [sugar] prices” dure the substantive result would have
i} been dered Al tet s necessay s D

The Secelary  responded that the plan+ show that the procedural step was con-
s coud ot heave sufiered s ity neded o the subsrive et Id &
because overal sugar prices acualy i ULB(dy Lyanv. Deferdersof VM-
aessed, insead of degessed Id The life 504US.585,573(1992)findngthet
aroutcourtdisagreed, commentingthat an indvidlel Mg next © a federaly
thiscontentionwes‘asnarebecausethe lcensed dam has sianding to challenge
relevant question is not whether sugar the lbensngagenoysfalure b prepare
prices actually went up or down but anenvironmentalimpactstatement,even
whether the PIK program had a depres- thoughhe cannatestablishwihany cer-
sve et [on sueer e’ Id The fanythetthe setementwl cause the
oourt atrbuied the inceese in sugar breepbewiied ardeed’) B
prices o exemd market fadors et relyheaoutsaied, fapatydam:
caused the sugar supply to decrease. Id ing the depivelion of au gt  nolie-
TheD.C.Cioutadded, " Shcetheappe- and-commentrulemakingunderthe APA
s presenied a pima fade daim of hadtoshowthatitscommentwouldhave
inury besed on basc economicloge (@s ahaj#eagamystb[SUSCEEES
setfathinthe conesed afidavis ard would be adead ity
sudes), t wes the govemments bur- 'IheSeuelaryarguedonappealm
denfiveriedatislonthequesionat is faure  engage in noliceandkcom:
sugarpricemovements, ioseekafaduel ment rulemaking was not necessary be-
heaing. Because t dd nat, we thnk cause the PIK program announcement

Cont, onp.3

FSA/C ontinued from page 1
The detit courts convidion wes Ve 192454). The FHP's basic pupose is to
cated, and the matter was remanded for show thet the fammer applying for the
anewtel Id FSAlenexpedsaposiive cashfiowior

Rodalton Hart lived and fammed in te poeced am yexr /d @y 7CFR
Hoimes County, Mississippi for most of § 192456). Rodaton and his brothers
hslife Id HsbohersLany,Cheser, signed the FHPs and submitied them to
ad Cedand, wee aso moved n fam theFSA  Id
iy /d Rodalonandhisbrathersformed The govemment subsequently began
fve fam partnerships in 1993, <o thet investigating the Hart brohers’ fam
they could manage their farming opera- patnerships. Id  The investigaion re-
fors mae ey, Id The partner- Sulted n
ships requied francel assstance in which Rodalton, Cleveland, and Lany
1997 and 1998. Id The Hart brothers were charged with “engaging in a con+
submitied applications to the Farm Ser- spiracy 1o defraud the govemment and
vice Agengy (FSA) for fnandd asss making false satements o the govemn-
tneneachdheeyeas Id mentinthe 1997 and 1998 FHPs” Id In
FSA agert, Odando Kicrease, for sev disposing of property that had been
erd months o prepare these loen appi- pledged to the FSA, and Rodatton wes
s H The i charged wih bioing a FSA oficel Id
dedoaure ofte patasips dats At trid, the jury found Ceveland,

ablies, expenses, and noome poec-

s /d Rodaion sgned the appica

fions on behalf of the partnerships and

submited themto the FSA dffice. Id
Kicrease used the information pro-

vided on the appications © aeete a

“Farm and Home Plan” (‘FHP”) for each

dihepainerships. Id a*2TheFHPis

‘a computer generated proection that

o Id a*2@qoing7CFR §

Lany, and Rodalon nat gully of con

spracy o defraud the govermnmment. Id

Lamyand Clevelandwere alsofoundnot

quityonaaherchargesthathedbeen

brought against them. H  However,

Rodalton was found guity of ‘knowingly

making material false statementsto the

FSAIN 1997 and 1998 for the purpose of

nbenang he gart o bers invide:

on of [18 USC] § 1014, ard of co-

oy gy $000 b apic did
Cont.onp. 7
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‘nes regly not a ug’ requiing nolice- the Seaetary's agument were law, is In the end, the DC. Girouk reversed
and-comment under the APA. Id a% efied woud be © predude juddd re- the dtict ocouts  deason and remanded
(se 5 USC. § 551(4). The Seaeiay viewofanagencydedsonanytimethere thematteriothe USDAfortheagencyto
argued that the PIK program announce- hasbeensomeformafinformal consuita- determineiftherewereagoodcausefor
ment was nat a rule because it was an fon and e paniswee natae © omiting notice and comment” Id The
‘fsdaied agenoy adt” nat afieding bier raiseanyagumentsinaddiiontothose court recognized that under the crcum+
USDAadsandbecauseithad ‘hofuture raised duing an nformal consultaion. sances of this case the remedy would
eﬂectmawdherpartymeim /d The court added, “The govemment namalybetovacaietheagencysadion
H at 9596 (quoting coudavodthe necessiy ofpubishinga and “smply remand for the agency o
[Hpewmdﬂm,e&r,yv natice of a proposed rue and perhaps, satagp’ /d hitscaseeverished
Bt 823 F.Supp. 950, 957 (DDC. mostimportant, would not be obiged to unidoed © such an et (e, aos
193, athebaiat ,15F3d1159 <t foth a saement of the bess ad aready plowed under) thet it would be
(OC. Cr. 1993)). The DC. Crouk cort pupose aftherue, whchneeds b iake ‘an invigion © dhecs’ 0 vecae the
sderedthentiapressigeascannounc acoount of the major comments-and of ag|Eos adn Id Futher, the cout
ingtheprogram; thesubsequentnotioeof enisamgor foos of udcd revien” noed thet ‘fihe dedsion D vecae de-
the program's implementation appear- o} pends on the saiousness ofthe oder's
ghte Federal Regster ,adtetd TheD.C.Croutagreedwihtheplain- defioences(andihustheexentafdoutt
thet the program induded sancions 15 conenion et the Seaeay Vio- whether the agency chose comredtly) and
be imposed on particpants for certan bied the FSA of 1985 when tfaled D the dsrupive consequences of an i+
\iokions, o syppatiscondusontet make for requed fndngs  befoe  impe im denge tat mayisef  be dhanged”
the agenoys adion wes deally a e menting the PIK program. Id a97.The Id @y Aled Syd e v Unied
that should have been subedt to nalice- USDAarguedthatitsatisiedthe FSAof States Nudear R Commission,
and-commentrulemakingprocedures. Id 1985 requirements when it “expressly 988 F.2d 146, 15051 (D.C. Cir.
a%s relered o the required fndngs inthe 1993){quaing Interational UnionUMW
Fedaral Register Natice of Implemenia- v. FMSHA, 920 F2d 960, 96667 (DC.

Islahebpwkbrﬂneardmm th 4 .TheUSDAalso argued thatthe G 190)
aboagsdtetbfahebmtb tary for Farm and Foreign Agricuitural National AgLaw Certter, Unversily of
notice-and-comment rulemaking was a Senvices in making the PIK program Arkansas School of Law
hamiess enor. Id The Seaeiary e dedsionsatisiedthe FSArequrements. This material is based upon work sup-
dicaly argued thet the Departments o} ported by the U.S. Department of Agri-
enor was hamiless because plainifis The court desaibed the former argu- culture, under Agreement No. 59-8201-
were unable to present arguments that ment as “absurd,” stating that 9115. Ay gonors, findings, condur
they would have raised through formal ‘ligferenang a requiement s nat the Sors, o recommendations expressed in
natice-and-comment procedures  that they same as complying with that require- this pubication are those ofthe authar
dd nat raise in the informal meeings. met”  /d Thecoutdsmissedthelatier anddonatnecessaiyrelectheviewat
o} argument because the Under Secretary the U.S. Department of AgriculiLire.

The DC. Circuit adnowledged that wes nat the final dedsionmaker, and
technical APA emors can sometimes be becausetherewas hoevidenceoneither
harmless. 0 (dyg Sheppard v. theadministrativeorsummaryjudgment 1 Athough the 2000 sugar program
Sihen 906F2d 756 (D.C. Cr. 1990)). record that the Secretary delegated vesiebartothepanis case her
However, “an utter faiure t comply decisionmaking avthority to fthe Under action chalenged the 2001 sugar aop
with notice and comment cannot be con- Seoea]’ /d Thecoutcondudedthat program. Thealegedeconomicefiedsaf
sdered hamiess f there s any unoer ‘fihe recod s devod of any evidence the 2000 program were relevart o the
tryadasotedatdtet that the Secretary, or a Department plaintfs’ arguments with respect
e Id (Quoig MclLouth Steel Prods. employee with final decsionmaking aL- Sanding. Theporionsofthe2000sugar
Cop. v. Thomas , 88 F2d 1317, 1324 thority, ever complied with section progam reevart o the panis case
(OC.Cr.1983) The coutsaed et 30\ Id areincopaaiedinthedscussonabove.
FSA/Cont. from p.2
commit fraud on the United States-in a dat, summay, or calouaion” Id Jomings  T2AF2dadn).
the form of approving operating loans o (Quaing Fed. R. Bvd. 1006). Awiness The govemment witness introduced
the Hart brothers’ partnershipsn vio- povong s ype dfinomeion s re- “reveed  FHPs that she had [personaly]
HNAfIBUSC]S2010D)B)’ Id fered 0 as & “summary winess” prepared, and tesimony about the re-

Rodalonaguedthatthedstrictoout Because charts and smiar materials vised Pars” /d The govemment con-
abusedisdsaetionwhenitpermiteda canhaveasgniicaniniuencecnay, tended thet this testimony was proper
govemmentwiness o testify as a sum- the Fith Cicut has repeatedy caur because t merely lustrated whet the
mary winess, and when it alowed the foned thet tial juoges “must carelly resut would have been i al the delis
winessiopresentsevera FHPsthatthe hande ther preparation and use” Id incduded by the govemmentwitness had
winess personaly prepared. Id &% (Quaing Uhied Saies v. Jernings, 724 beeninduded onthe FHPs submitted by
The Federal Rule of Evidence goveming F2d 436,441 (6 f O 1984 The Hh Rodation and his brothers. Id
the use of in cout suMMmaties saes n Gt ako seied et use dfauch e Rodalton argued that the govemment
relevart patt, “The conienis of vounk dence must be “supported by] evidence ddnatpresentanyevidenceprioriothe
nous Wiings, recordings, o pholographs fthe] hes been presented previously winess's testimony that demonstrated
which cannot conveniently be examined the juy 1o esiablish any assumpions oresabishedthetthedebisthegovern:
inooutmay be preseredintheformof refected in the summary. Id (Quoing Cont. on p.7
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Appellate cour
water poluion Ir

By Anne HazZlett

OnMay31,2002, theNinthCircuitCourt
of Appesks issued a longawaiied ded-
ann Posdio v, Nesti
App.Lexis10308(0thCrr.May31,2002).
Addressing the extent to which the fed-
eral govemment can reguiiate particular
types of waier poluion, the appekie
ooutafimed alower cout uing thet
NOrHoOot sources of paluiion, such as
runofffromagriculturalandtimberman-
agementpracioes, aresubedtioregue
fion under § 303(d) of the Clean Water
Ad  *ineresingy,hedecsionhasbeen
desaibed as ‘landmark’ by regulators
and‘pvoia’bymunigpelinerests but
as ‘mixed’ by agiouiurd gous. See
Press Release, ‘Federal Appeals Court
Upholds Landmark Clean Water Deci-
Region 9, June 3, 2002, hipd/

ite nsf; Press
Release, “AMSA Wins Pivotal Clean
Water Act Case,” Association of Metro-
polianSewerage Agendes, June3,2002,
http/Amwwv.amsa-cleanwater.org/advo-
ders Mixed Ruiing on Non-Point Source
Poluiion,” California Farm Bureau Fed-
eraon, June 5, 2002,

wwww.clbf.com/agalert’2002.
Known as the “total maximum daily

ledprogram;"§303(C)requiesstaEsD
dertfy and conpeat ofweles o
whah  effuent Imigions, reguisioy m
isimposedonpontsourcesafipolution,
are not stingent enough to implement
water qually standards presaoed for
such waiers. 33 USC. § 1313d\1)A).
Oncetheltisprepeared satesaethen
required o develop a total maximum
daily load (TMDL) for each weter on
the B 33 USC. § 1313A(DC). A
TMDL is a measure that defines the
greaiestamountafaparticularpolutant
that can be introduced into a wateway
without exceeding an appicable water
quality standard. See Dioxin/Orga-
nodioine Cener v. Cake , 57 Fd 1517,
1520 @h Cr. 199). Sedion 303(0) re
quiresthe TMDL o be estabished et “a
level necessary 1o implement the appi-
cablewater qualiy siandard”33USC.
§ 1313dMC)

Whieoigralyenededaspartoite
1972 Clean Water Ad, §308[d) wes rarely
implemented by the Environmental Pro-
tecion Agency (EPA) unil the eatly
1990s. Jm Verguraand Ron Jones, The
TMDL Program: Land Use and Other

2002 US.

hip/

AmeHazettsanassocaiecoursangh
the House Agricuture Commitee i Wash
ingon, DC.

Implcations ,6Dake J Agtc L 317,

320 (2000). In the e 1980s and eatly

1990s, environmental interests began

suing the agency toforoe developmentof

TMDLs for impaired waterways. 2 Id
This ligetion aciy reached Calio-

nia in 1995 when a group of fishemen

and environmental advocates sued EPA,
contending thetthe agency hed faled to

prepare TMDLs for seventeen impaired

ias Pronsolno v. Marcus L9LFSump.
2d 1337, 1339 (ND. Cal. 2000). When

EPA drafted a TMDL for the Garcia
Rierinresponseiotheligation, Gudo

and Betty Pronsoiino, timber landown-
ersinthewatershed, brought sk ek

lenging the: agency’s authory o regu-
under § 303().

Background

The function of the TMDL developed
for the Gaca Rver 5 D reduce sedk
mentloadingtothewaterway. Toaccom-
pish this godl, the Gardia River TMDL
dons  for 582 tons of sediment loeding
2002 U.S. App. Lexis 10308, at 14. That
loading is a 60 percent redudion from
histoicd cortouios. Id The TMDL
alocates patonsofthislcedamong the
polutiort: (8) ‘mass westing” assocated
wih roads, () ‘mess wesing’ assod-
ated wih timber harvesting, () erosion
rebted o roed sufacss, and (d) ecson
rebied o roed and Sdd el aossngs.
o}

In 1998, the Pronsainos gppled fora
timber harvest permit from the Califor-
nia Department of Foresty (‘Depart-
ment’) to remove timber from their 800-
acre property inthe Garcia Riverweter-
sed  /d atl5.TocomplywihtheGarca
River TMDL, the Department required,
amongatherthings, thatthe Pronsolinos
miigaie 90 peroart of the conrdkeble
sedmentiunoffreiiedioroecs.
a conclion of the permi, the Depart
ment also prohibted harnvesting from
mid-October until May 1 and banned the
removal of certain trees. S dH The
Pronsoincs forester estimeted tret the
treeremovalresticionalonewwouldoost
the operation $750,000. Id

In the same year, Lany Maliad, a
member of the Mendocino County Farm
Bureau, submitted a draft harvesting
pemittothe Departmentioraporionof
his property akso located in the Garca

Id As
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tupholds EP A author iybsetimsan
om agricur  al sources

Riverwatershed. /d a16Asacordin
of the find permi, the Department re-
quied over a 60 peroent |edx:tm n
sedmentioadinginorderto
the Garca River TMDL.
him $10,602,000. Id
Fnaly, Bl Barr, anather member of
the Mendocino County Farm Bureau,
akso appled for a havesting pemt i
1998 orland inthe Garoa Riverweter-
sed  /d Alernoopoaingrestidions
gnar D toe ndoded N te Posdo
pemit, the Department granted Ban's
peni  /d Those addiond imiations
would cost Barr at least $962000. Id
In August of 1999, the Pronsainos,
along with the Mendocino County Farm
Bureau, the Califomia Farm Bureau
Federation, and the American Farm Bu-
reau Federation, brought an action
against EPA in a Northem Califomia
cHit aut /d & 1617, SeePorsoino
V. Marcus 91 F.Supp. 2d 1337. Ground-
ing ther daims in the federd Admins-
traive Procedure Ad, the Pronsainos
chalenged EPA's authoity 1 impose
TMDLs on waterways polluted solely by
nopat . soucss  of poluion Pronsolino
91 FSupp.20at1338,1346.Spedicaly,
they contended that Congress gave EPA
died reguibioy authoiy in § 303(0)
only over point sources and that contrdl
of noryoaint sources wes pediicaly re-
sved btesses Id a 1342 1346.
Further, the Pronsoinos soughtadeter-
minaionofwhetherthedeanwatersiat-
ute authorized the Garcia River TMDL.
Id al36
The paes  fled oossimdios o sum
mary judgment. On August 6, 2000, the
distiict court entered judgmernt infavor
ofthegovemment There, the courtheld
thatthe TMDL programwas designed to
oy o evety navigable weter in the
county, regadess of is souree of im-
pament Id alxa hsodog te
court acknowledged thet the Siatute ap-
plies TMDLs to point and non-point
sucs  dieeiy. /d AsD pat  souoss,
the cout held that TMDLs are  be
tekennoacoourtinfurtherresticing
efiLert imiztions. H By cores,
TMDLSs incorporating non{point sources
aebbeindudedinthesaes coninu
ing planning processes for improving
weter Quilly. Id
Toresohethe quesionofwhetherthe
TMDL program applies to waters im-
paired by non-point sources, the
Pronsoinos fied an appedl

Id Melad

Analysis
Ih ieviening the disiit coufs dec



son infavor of EPA, the Ninh Cirouk
wesfacedwihaniniiel quesiondite

degree of deference oned o EPAs regu-

aohing §303(). Ponsoiio,202US.
Ap. Lexis 10308, at 18 On this issue,

EPA argued that the govemment was
enidiodeierenoeibisnieesion

of § 303(d) as emboded in the agency

reguiaions, pusuat o Chevon v. Natr
ral Resouroes Defense Coundl 467 US.

satedthat EPAsnterpretationwas not

owed any deference because EPAhasnot
induded is curent iniepretaiion, et
§303(d)sappicabletowetersimpaied
tethesthefomedin.

o,
preed § 3030) Id
A :

5
el D Chevron deerence | ‘Con
gress delegated autharly 1o the agency
geredy O makenkes caning te fooe
o, and ... the agency nerpreiaion
claiming deference was promuligated in
teeatsedtetaiaty’ Id gt
g Unied Satesv. Mead ,538BUS.218,
22627 QO0). F Chevron deferenceqp-
plesthecoutmusioeieriohesgenoy/s
nepreionaslbngastisteasorelly
conssentwinthe saie Id
In applying thet siandard here, the
CoutfistnoedthatEPAhesthesiai-
fory authory 1o enact a Iuie regarding
theidentiicaionofimpairedwatersand
comesponding TMDLs. Ponsoino 2002
US. App. Lexis 10308, at 20. The Clean
Water Act delegates to EPA the general
ruemaking authority necessary for the
agenoy o cany out is fundions under
teAd /d Oredtoeindossb
approve or dsappove a staie's § 303(d)
list and any required TMDLs. Id
The Court then turned to the
Pronsoincs alegationthat EPA hasnot
exerased is ruemaking authorty on
theissueathand. There, thePronsoinos
asseried thet none of the agengy’s aur-
rentreguiaionsexpresslypreducether
posiion thet § 303(d) does not gy ©
watersimpairedonlylynonointsource
pdlin Id Focusing on EPA's regula-
fos g 1 te deiniion o aTMVDL,
requiements for weters placed on a §
303(0) s, veter quially sendards and
water qualty management plans, the
Cout conduded thet the agency rues
oconceming § 303(d) ists and TMDLs
apy whether awater body receves  polu-
fion fiom point sources only, nonyont
Id at21-24. The Court also determined

Id al9Moe-

thet EPA has issued several diecives
conceming the siates’ requirements un-
der § 303(d) thet confom o this under-
sadgdisregudinns

Simiarly, the Court rejected the
Pronsoinos’ position that EPA has been
inoorssEnt in s inerpreiion of he
sie Id a26 BPAs nd g
tionspromuigatedafiertheenacmentof
the dean water SatLie n 1972 deally
requredthedeniicaion ofwelerspo-
Lied anly by nonHpoint sources for pur-
Id haddintefd
thatEPAddnotadivelyerforoe§303(d)
uni 1990wesincondusive onthe ques-
fion in this case as thet agency sance
refeced a generd reguisiny Blue ©
enforcethelaw; natafaiurewihregard
only © waters impaired by nonjoint
sues  /d &X

With these two poinis, the Court held
under § 303(d) wes entiied O
deee /d aSbAteeyeedte
Court stated, the govemment was owed
substantial deference under Skidmorev.
Swmt&Co. ,33US 1341944 Id at
30.Under  Skidmore ,tecoutddasb
anagenoysposticnaccadingbisper-
suasivenesshasedontheagency'sexper-
fee, care, conssency, and fomrelly, as
wedlasthelog i
th /d al19 hts e te Cout
determinedthat Skidmore  deferencewas
warranted in the atemative because
Congress entrusted EPA with the re-
sponshity ofapprovingordisapproving
§3080) KBS  EPAhad specdized  knowk
edgeregardingthe CleanWater Act,and
EPA had consistently interpreted the
podsasLe Id aqd

Amphing  Chevion debremetfe(:aﬁ

Id a2

Chevron

EPA's posiion thet nonpont sources of
polution are subject o the TMDL pro-
gamisconssertwihthe saiLie. Sec-
Ton3BADA)eqLIesHgandca

culation of TMDLs for ‘those waters
wihin fhe staies] boundaries forwhich

the efluent imiations required by sec-

ion [301(b)(1)A)] and section
Rp@Bjdtskaentsin

gent enough to implement any water
quality standard appicable 1o such wer
Bs"BUSC.§13130)1)A). Dsset-
ingthislanguage, the Pronsoinos main-
tained thet the phrase ‘nat stingent
enough to |mplement . water quality

dards and that the waiers at issle are
skt 0 et hibEos Pronsolino

2002 US. App. Lexis 10308, at 31-32
Smeonyv\aersv\Mponswoepd-

have exduded weters impaired only by
nonointsources ofpaluionfomte §
303(d) listing and TMDL requirements.
Id &2
By conres, EPAnepe:ed ‘ot
gentenoughtoimplerment..waterqual
iy sandards]' to mean ‘nat adequiate’
or‘hat suficent’ o implement aweier
qualy sendard /d Underthisreading
dresalie heresrompiedimia
fon thet § 303(0) b goplcatde oy ©
weiersinisly coveredbyefentimi
Hs Id BPAesseedthatifteuse
o effluert imiaions would nat imple
ment an appicable water qualiy starn-
dad, te weer woud | wihn 8§ 3030)

St

Looking at the contested phrase as
wel as the dean water satuie's broed
goal of improving Weter cuialty by &
the Court condluded that the more sen-
shereadgditisbrguegesthetthe
§303() tmustoonainanywaiersfor

whichappicableefiuentimiaionsw

not be adequete  achieve the SEtLIE'S

weter ually goek. Id a 3334 The

Court wioe: ‘Nathing in § 3030X1A)

distinguishes the treatment of point

sources and nonpoint sources as sudh;

tealyeeenesohedietin:

eiorsrequiedby §3010)(1). Softe

eiet  imiaios requied by § 3010)X1)

ae & a mdier of bw ot Sigent

enough' to achieve the applicabile water

quality siendardsforwetersimpairedby

part souces nat subed © those re-

quiemens hentheyareasohatstin:

gentenough'toachieve appicable water

Qually slandards for ather weters not

Subed o those requiemens, n ts

instance because they are impacted only

by nonjornt sources” Id &3
Beyord the reeding of this select b+

quage, the Coutalsoreiediedthenaion

thet there is a general division beteen

point and norHpoint sources throughout

the Clean Water Act Id adWhet

dsindionwih regardip the bestc pur-
pose for which te §303d Kt ad TMDLs
are compied. H  The pupose o the
TMDL program is the eventual attain-
mentafsiaie- definedwaierqualty Sarn-
Cont.on p.6
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dacs.  /d Thesestandardsdonotdepend
nanywayonthesourcedipaluion Id
aq

Further,the Courtconcededthatthere
are o sedons afthe deanwaier et
uie, § 208and 8 319, which setrequire
ments exdusively for nonHpoint sources
dpdin Id a4lBuihedtet
there 5 o irecondelde coniracicion
between the requirements corained in
these sedions and § 303(0).
208povdesiorederdgranisioencour-
age the development of sate areanide
waste treatment management plans for
aees wih  subsianial weler quelly  prab
Ers  /d Futhe,§319dredssaesb
adoptnon—pantswroemanagementpro

/d Sedn

Saestsubmitarepatio EPAdesat-
ingwatarsnneeddfaddionaladionio
conrainonpontsouresaipauion Id
at 42. These sedions merely encourage

state programs to mitigate nonHpoint

soures of paluion n a manner tat

tesaie Id
Moreover, the Court noted that §
ABEYD(C) requires saies o esiabisn
TMDLs at a level that is necessary o
implement the applcable water quality
Sandards. Id a5 \Weterqully San
dards do not differentiaie between port
and norpoint Sources. /d Theelogin
thecaseofblendedwaters, thislknguage
requires that TMDLs be calculated with
regard b norypont sources of polLiion,
as ohewise it would be impossie
impementthe applicable sandards. Id
Lastly, the Court addressed the
Pronsoinos’ conienion thet, by esab-
lishing TMDLs for waters impaired only
by nor{point source polution, EPA has
upsethebalanoeoffederalsiaieconidl
inthe CleanWater Actbyintrudinginto
the saies trediiondl conrd over brd
e H a 47 Desabig the Gada
River TMDL as an ‘informational todl,”
the Coutt quiddy dsmissed tis con
@n /d a48 Spedcay, te Cout
explained that the TMDL merely ident-
fiesthemaximumioad ofpolutanisthat
can enter the Garda River from certain
caiegaries of norypaint soures f the
fver 5 0 dian waler qually sen
dacs /d a47.kdoessragedyte
led of poluiarts thet can be recsved
fom indvidlal parceks of bnd or de
scibe what measures Califomia. must
taketoimplementthe TMDL.
the TMDL expressly states that imple-
mentation and monitoring are respons-
hiies H b te e ad cosueiy,
does not contain an implementation or
monioring plan. Id
Impartarntly,the Coutwentontosay:

Id Rather,

implement the Garcia River TMDL.
States must implement TMDLS only to
theexentthatthey seekipavodiosing
federd gant morey; there is no pert-
nent Satory provison oherwise re-
quiingimplementationof§ 303 plansor
providng for ther enforcement”
48Aandgy1hePrUHh)s’faderd-
ism agument for reading § 303(d) o
exdude nonpoint  sources  was unfounded.
Id @

Incondusion, the Courtheldthet EPA

ddnatexoeed isSatiory auhariy in

identiying the Garda River pursuiantto

§ 30BaDA and esabishing the Gata
River TMDL, despie the fact thet the

ner 5 poued oy by nopont souces
dpdin Id a5 Whtisoondr

s, the Cout eqressly et gpen the
questionofwhetherEPAisaLihorizedto

expandthe conceptofa TMDL oinclude

an implementation plan such as that

requred by the curent deft of the TMDL
regulatory amendments scheduled to go
noefectonApi 30,2008 Id a4/n
8

Id at

Implications

The Pronsoino  deason hes o pir
cations for agicuiurd producers. On
onehand,the Courtsdeterminationthat
the TMDL program is applicable to we-
tersnpaedWrm-paTmpre

procuction agriculiure. At present, EPA
isundercourtordertodevelop TMDLsIN

over wenty states. Claudia Copeland,
Congressional Research Senice, 97-83L:
Clean Water Act and Total Maximum
Daily Loads (TMDLs) of Polutants (up-
dated June 7, 2002). With hundreds or
even thousands of TMDLS to be devet
gpedovertenextseveralyears,agiok

e wl
part of the TMDL program. Many advo-

cates of dean weter in the emvionment

tal, municipal, and point source commu-

niies befeve thet controing nonpornt

souce poluion, such as agiouiural

unoff, s a key component o achieving

the goals and dgedives of the Clean

Water Act Id; Seeaw AMSA Press
Release ([The appesks cout dedsion
endorses the pont source posiion thet
nonooint sources must be part of the
solution to achieve water quality in
Arr\erra)ﬂ\el\imauism
nthscasemovesthosel

cartly doser tonards the restoration of

water quaty through  imiations
Jpoint source degradation.

On the other hand, however, the
qQuestions as 0 the adlly of EPA ©
enforoe spediic requirements wihin a
TMDLonceoneisdeveloped. Inisopin-
ion, as previously noied, the Ninih Gr-
aut stated wih no ambiguity that §

6 AGRICULTURAL LAW UPDATE JULY 2002

306(d) provices the agency wih no en-
ment TMDLsonlytotheextentthatthey
seekbaujbsrgmerdgatmw

met”  Ponsoino ,2002US App.Lexs

10308, &t 48. This piece of the Couts

holdingis pefhapsaneven moreforoeiul

satermentthanthatmeade bythe district

courtwhere Judge Alsup wrote: “Uniike

EPA's authority to revise individual

NPDES pemitsissuedby statesforindk

vidual point sources, EPA received no

placed (ornotplaced) onimberhanvest

ingpermitslby CDForanyotherpracice

pemiedioragicuiure arshodue.

Thel972Acwasdearthatsiatesshould

finaly dedde whether, and o whet ex

tent, lancHmanagement practices should

be adoped © migge  unof”’ Ponsdino

91 F.Supp. 2d at 1355.
Resolutionofthequestionofwhat EPA

candowiha TMDL once asiaie fuils

is dLiies under § 303(0) is parfoLiary

gonicant ioday where the faie of re v

sions o the TMDL rue is undear. On

July 13,2000, EPA proposed revisonsto

the TMDL regulations that would re-

quire states o prepare an implementa:

fion penthet desabes the adions nec-

essary to implement the TMDL.

visions 10 the Water Quality Planning

and Management Regulation and Revi-

sonsiotheNationalPalutantDischarge

Elimination System Programs in Sup-

pat of Revisons o the Water Qually

and Planning Management Regulation,

65Fed. Reg.43585,43668(2000). Sucha

panvwoudhavetoindude“adesaription

o goedic reguEiDy o vonaty ac-

tions, including management measures

o dg aids byekd s o bd

authorized trbes or ather

indviduaks thet provide: reasoneble s

surance fhet loed impicaiions wil be

implemented].” Id To show ‘reasonable

SeeRe

would have to show that management
measures or ather contrdl actions
implement the allocaions contained in

the TMDL meet the following four-part

st (1) ey spediely gy D e
polutant(s)andthewaterbodyforwhich

the TMDL s esiabished” (2) hey W

through refeble and efiedive dehvary
mechansms,” and (@) ‘they wll be sup-

poted by adequate fundng” Id a 43683

Whietherevised TMDL ruewesfinal

onOcatober18, 2001 hereguiationisnot
aurenty in efedt On August 9, 2001,

EPA proposed thet the eflecive date for

the rue be extended 1o Apd 2008 n

akr o alow the agency 1 reconsder

Cont.onp. 7
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somedfthechoicesmadeinthe July2000 much of produdion agricuitLie inio the 1 and Odober 15, () refiain fom cone
1ue. To date, EPA has made no public hook of§ 303(d). Atthe same time, how- siuding or using sk traks on Sopes
dedaraionsastoanychangesiinends e, t conins thet the auhody © i
o make o the revised ruie. Shoud the diedy contrd nonyaaint source ol awateroouse, and (g) forbear from re-
agency choose oretainthe implementa- fonresswihthesaies nathefederd movingtreesfromeartainunstableareas
fion plan component, however, ligation govemment  Wih that dchotomy in play, which have a poenidl o dever sedk
sEbEnbese 4 htedardig, the efiectofthe TMDL program onfarmm- mentipawaierourse. Ponsoino 2002
Congress may limit |nplemenlauon of ersandranchersconinuesiobedefined. US. Ap.Lexs 10308 a15n 6.
teresdie 4 nfag, here s curently a pending
Nowithstanding the final outcome of chalenge © the e brought by the
ravisonsiothe TMDL reguliations, there 1 The Clean Water Actdoes not define American Farm Bureau Federation. Just
isanimporiant questionunderyingarny ‘honpontsource”But, 8502deineste e days afer the frdl e wes pUb-
chelenge o EPA's authaity 10 imple- ferm “point Souree’ as any “tisoambe, Iished in the Federal Register, Faim
menta TMDL thatmay be overshadowed confinedanddisareteconveyance indud- Bureaufiedapetioninte US. Cout
in the dsassn Thet s whet s the ing but nat imied 1 any e, dich, ofAppeaksiorthe DetidofCaumbiain
pracical eflect of tying TMDL imple- dhand, umd, conduk, wel, dsaeie challenge the amended reguiations. Wa-
mentation to federal grant money under fsue, conainey, iding stodk, conoen ter Poluton: Fam Bureau Asks US.
8319, for eampe? n is gonion, the trated animal feeding aperation, o ves- Anpeals Court b Review Final Rue on
deitooutiasedthsparnt Ak sd o aher foaing aat, fom whch Impaired Waters , National Environmen-
ey, dfaouse shetanceiced poluianisare ormay be discharged "33 AlDalyBNA),July21,2000( American
environmental grant money begins t USC. § 1362(14). FarmBureaufFederationv. Browner , DC
flow, stte reguiatory agendes become 2 To dae, EPA s under coutader o Cr,, No. 00-1320). Among ather things,
dependent on it They become sensiive establish TMDLs in twenty-wo states. Farm Bureau is chalenging EPA's au-
o threats O terminate k—terminations “TMDL Liigation by State,” Environ- thority to expand the conceptofa TMDL
that would entail job and programmatic mental Protection Agency, hipd/ toindudeanimplementationplanandio
aus. Ths niences behavir, A saie www.epa.goviowow/tmdilawsuitl.html. require reasonalde assurance that the
may uncritically apply TMDL-oading Futher, suis have been fed in e TMDLwibecarmedout Id Thatadion
redudons ke the anes atissLe, wihe addiional states seeking to compel EPA is presently stayed pending EPAS re-
auregadiocheregimeiesisierer- 0 establish TMDLs. Id vewdtervsediie
essorotheuniguedoumsiancesofan % hiod hehervesingpemioec- STherevisediueshaveakeadygener
' Ponsoino |, 91FSypp. 2dat fedthetthePronsoinosmust @invery atedasubsiantialamountofcontroversy
1355. In theory, EPA may not have the tory controlable sediment sources flom nCogess gy npatde o ther
authoriy torequireimplementationofa aeds brdngs, ddtasadagh treatment of norHpoint sources. Through
TMDL However, particularyintimes o abd £diss by Jre 1, 202, () an appropriaiions rider, Congress Ul
sae hudgetay shotiaks, the agency miigate 90 peroart of controleble sedk mately prohibited EPA from using any
may in fact be wekpostioned 1o stong mentvolume atroacHelated inventoried money in fiscal years 2000 and 2001 o
arm compliance with a TMDL's indi- ses by Jue 1, 2002, () pevert seck implement the new rule. Moreover, dur-
vl povisons, ment loacings caused by road constiuc- ingthe 106 Congress, resoluionswere
on @renfearirtessgeser introduced in the House and Senate to
Conclusion than 32 inches in dameter at breast disapprove the ruie under the Congres-
The Ninth Circuits decision in heght. per 100t dfd Css lad siond Review Act HJ. Res. 106, 106h
Pronsoino  deatlyrepresernisaconsder- Cless || wetleroourses, (€) havest only Cong. (2000); SJ. Res. 50, 106h Cong.
abe \viooy for reguios in bingng duringchy,rainlessperiodsbetweenMay (2000,
FSA/Cont. from p.3 patpeLdoes us,ad tgoesbaoda nying documents, the govemment failed
ment witness included in her FHP sum- summarywiness,  yourHonor” Id & % 0 powe a qitd eemat o s a2
maies “  shoud acualy have been re- Afer reviening the entie record the against Rodalton beyond a reasonable
paed h te caagpes  de sseaed sad Fith Cirout conduded thet twes ‘ap- doubt, and thet Rodalton's subsianial
aenhavebeenrepotedinte e Fam parent o us that fthe govemment wit righis were affected by the admisson of
andHomePansatal oreventheproper nessjundionedasthegovemmentssole fthe winess's] revised FHPs and her
amourts of such aebis that shoud or expat regarding the proper preparation epanatory tesimony.” o The cout
shoud not have been reported on the d(l)H—Psmredyard(Z)ifel—ht hedtrethisconsiiLiedreversete
Farm and Home Plans.” Id a34h txdms’ FHPs in particular, thereby enor,nwhichthe properremedywesio
other words, Rodalton contended that exceeding the socope of vacate the judgment, and remand the
the testimony exceeded the proper scope FRE1006." /d Thecoutnoedtette cefrarewtd Id
o Fed R Buvd. 1006 because the st govemment could have simply had an —Hanison Pitman, Staff Aiomey,
monywasnotsupportedbyevidencethat et winess sty for ths pupose, National AgLaw Center, University of
had been previously presented 1o the hutchosenatibdosoatisonnped Id Arkansas School of Law
W ld & Jemigs | T2AFXadd?) at This material is based upon work sup-
han incamera conieenewinthetial Fraly, the cout rued thet wihout ported by the US. Department of Agi-
Judge, Rodalon reasoned, ‘By nat re- the tesimony of the govemment wit culture, under Agreement No. 59-8201-
quiing them © prove that the delais ness therewesnatsuficentevioenced 9115. Ay gonors, findings, condur
themselves are debits that should be re- Suppart Rodakion's convdion. Id &% Sions, or recommendations expressed in
pored, aloning them o Smply cal a The Fith Craut sated, ‘We are oo this pubication are those of the author
winessioputhemintoacaiegorywih vinoed, infed, et absert fre govem- anddonatnecessaiyrelectheviewat
out knowledge, without-and not an ex- mentwitness's] testimorny and accompa- the U.S. Department of Agriculiure.
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