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The Internal Revenue Service has issued Notice 89-55 to clarify the income tax
treatment of payments received under the Disaster Assistance Act of 1988 and
other drought payments.
The Notice explains that payments received under Title II of the Disaster Assis
tance Act fOT crop damage caused by the drought qualify for the election under
I.R.C. section 45Hdl to be reported in the year after the receipt of payment if the
producer can show that the crop that was lost to the drought would have been sold
in the year following the drought. The Notice points out that if a producer makes
the I.R.C. section 45HdJ election, all disaster and insurance payments received for
qualifying crops must be reported in the year following the drought. The Notice
cites and apparently does not modify Rev. Rul. 74-145, 1974-1 C.B. 113, which
seems to say that a producer is eligible to make the I.R.C. section 45Hd) election
if a substantial portion of income from the crops that were destroyed would have
been reported in the following year. Rev. Rul. 74-145 goes on to say that if the
producer elects to defer any payments received for destroyed crops, then all pay
ments received for destroyed crops must be deferred whether or not income from
the destroyed crop would have been reported in the following year. The national
office of the I.R.S. has indicated that the position of Rev. Rev. 74-145 has been
questioned and may be reconsidered in the future.
Notice 89-55 states that reimbursements for feed expenses under Title I of the
Disaster Assistance Act do not have to be reported as income if the reimbursement
was approved at the time of the feed purchase. However. the deduction for the feed
purchased must be reduced by the amount of the reimbursement. See Rev. Rul.
79-263, 1979-2 C.B. 82.
Notice 89-55 also addresses the taxation of feed donated to producers or sold to
producers below its fair market value under Title I of the Disaster Assistance Act.
Producers must include in gross income the difference between the amount paid
for the feed and its fair market value. However, the producers are also allowed to
claim the fair market value of the feed as a deduction or as the basis in the feed,
depending upon the accounting method they are allowed to use for feed expenses.
See Rev. Rul. 73-13, 1973-1 C.B. 42.
- Philip E. Harris

FmHA policies concerning
bankruptcy challenged
Fanners Legal Action Group (FLAG) of Minnesota recently filed a Minnesota class
action lawsuit challenging the FmHA debt restructuring regulations that apply to
famlers who have received a discharge in bankruptcy. Lee v. Yeutler, No. 3-89-344
10. Minn. filed May 30, 1989) was filed on behalf of all FmHA borrowers in Min
nesota who have received a discharge and who still hold title to property secured
to FmHA. Current FmHA regulations provide that these borrowers are ineligible
for debt restructuring relief even though their property remains subject to an
enforceable FmHA mortgage.
The lawsuit raises three challenges to FmHA policy. First, the complaint alleges
that FmHA policy violates the Agricultural Credit Act of 1987 <the Acn According
to the Act, FmHA must provide notice of, and an opportunity to be considered for,
debt restructuring to borrowers who are 180 days or more delinquent. The Act
defines borrowers to be persons with "'outstanding obligations" to the Secretary of
Agriculture. 7 U.S.C.A. § 199I(b)(J) (West 1988). FLAG's complaint alleges that
this includes mortgage obligations, and thus, farmers with enforceable mortgages
continue to be borrowers for purposes of the Act.
The lawsuit also alleges that FmHA policy violates the antidiscrimination provi
sion of the bankruptcy code, 11 U.S.C. § 525. This section prohibits governmental
entities from discriminating against people because they have filed for relief or
received a discharge in bankruptcy. Because FmHA specifically excludes borrowers
who have received a dIscharge from debt restructuring consideration, the com
plaint alleges discrimination in violation of section 525
(Continued on page 2)

FmHA POLICIES CONCERNING BANKRUPTCY CHALLENGED I
The third claim is based upon the re
affinnation of debt requirement in the
FmHA regulations. For borrowers in
pending bankruptcies, the regulations

CONTINtED FROM PAGE 1

Cucumber "sharefarmer" - employee or
independent contractor?

state that the debtor must reaffinn his
or her FmHA debt in order fOT FmHA to
continue with them. This may be inter
preted to require reaffinnation in order
to obtain debt restructuring considera
tion. Under this interpretation, a debtor
may reaffinn FmHA debt only to sub
sequently be denied restructuring. Even
more puzzling, however, is the reaffir
mation requirement contained in the
regulations which apply to borrowers
who have already received their dis
charge. FLAG's complaint alleges that
this requirement is in direct conflict
with section 524 of the bankruptcy code,
the section stating that all reaffirmation
agreements must be completed prior to
discharge.
- Susan A. Schneider
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are not covered under these laws.
Under the common law and judicial
decisions that have enumerated the
various factors to be applied when deter
mining whether an individual is an em
ployee or independent contractor, the
pivotal question has always been wheth
er the employer controls or has the right
to control the worker both as to the job
done and the manner in which it is per
formed. In Borello, the Supreme Court
held the "control of work" factor must be
applied with "deference" to the "reme
dial" and "protective" purposes of the
legislation. Does the provider of services
(or supposed independent contractor)
have the primary power over work
safety? Is the alleged independent con
tractor "best situated" to distribute the
risk and cost of injury as an expense of
his own business? Has the provider of
services independently chosen the bur
dens and benefits of self-employment?
The Supreme Court found that the
sharefarmers fell within the "class" of in
dividuals that the workers' compensa
tion statute intended to protect, and, in
addition, determined Borello had control
over the sharefarmers' work and manner
in which it was to be performed.
- Lewis P. Janoll'sk.v
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The California Supreme Court's recent
holding that "sharefarmer" cucumber
harvesters are not independent contrac
tors has far reaching implications for a.ll
California employers who utilize the ser·
vices of "independent contractors" or
otherwise classify persons as contractors
rather than "employees" on the payroll.
In Borello & Sons, Inc. v. Department
of Industrial Relations, 256 Cal. Rptr.
543 (1989), the grower argued that
"shareholder" harvesters were indepen
dent contractors because they managed
their own lahor, shared the profit or loss
from the crop, and signed an agreement
that they were not employees. The Cal
ifornia Department of Industrial Rela
tions rejected the employer's position,
the court of appeal issued a decision in
favor of the employer, and the Supreme
Court reversed, holding the employer
must provide the shareholders with
workers' compensation insurance.
The requirements and protections of
various state and federal laws apply only
when an employer-employee relationship
exists. For example, the employer is ob
ligated to pay unemploymt'nt insurance
tax, social security tax, minimum wages
and overtime for each "employee" on the
payroll, while "independent contractors"
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"Justice" prevails, again
In a further order clarifying its April 28,
1989 decision granting summary judg
ment in favor of the partners of Red
Mountain Farming Company, Red Moun
tain Farms Management Company, and
the Aztec Partnership, the u.S. District
Court in Phoenix declared on June 23,
1989, in the case of Justice l'. Lyng, No.
CIY 87-1569 PHX WPC, that each of the
thirty-three partners of the three
partnerships should be treated as a
separate person for the 1986 ASCS pro
gram year and ordered the defendant
Secretary of Agriculture to enter relief
accordingly upon remand of the case to
the agency.
Following the April decision and order
[see Malasky, 5 Agric. L. Update 1 (May,
1989)], a dispute arose between the par
ties as to the nature and scope of the
proceedings upon remand. The plaintiffs
argued that the April decision specifi
cally recognized that the Agency's deter
mination was incorrect in every respect
and, therefore, that they were entitled
to a detennination, upon remand, that
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they constituted thirty-three separate
persons for 1986 program purposes. The
Secretary of Agriculture, however, took
the position that the Department must.
upon remand, reopen the matter to con
duct new hearings and make further
findings of fact to detennine whether or
not the plaintiffs are entitled to thirty
three separate person determinations.
The district judge rejected the Secre
tary of Agriculture's position, and en
tered a further order specifically revers
ing the findings of the Secretary of Ag
riculture and remanding the matter to
the Secretary "for further proceedings.
consistent with this Order, to: (1) revise
the findings and find that the general
partners of Aztec, Farming, and Man
agement Company, are 'separate per·
sons' for purposes of the 1986 program
year; and (2) to revise the findings land
find] that the farming agreement be
tween the companies does not constitute
a 'custom fanning agreement.·"
- Alan R. Malasky
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After months of negotiation and com
promise, in late May the Minnesota
legislature passed a lengthy bill aimed
at protection of the state's groundwater
resource. The Minnesota Groundwater
Protection Act marks the first coordi
nated effort to both prevent further de
gradation of the state's groundwater and
to remedy existing groundwater pollu
tion.
The act establishes non-degradation
as the state groundwater protection
goal, provides for the identification of
"sensitive areas" where groundwater
sources are at risk, and mandates devel
opment of best management practices
for those areas. State agricultural in
terests made certain, however, that the
act maintained a standards-based,
largely voluntary framework. Conse
quently, state agencies are empowered
to promote, rather than compel, partici
pation in best management practices.
Participation is encouraged by allowing
a complete defense to groundwater de
gradation liability for landowners who
adopt state-approved practices. Al
though the act authorizes the state Pol
lution Control Agency to promulgate
water source protection requirements in
the form of operation and maintenance
procedures, use restrictions, and treat
ment requirements, these too are dis
cretionary rather than mandatory and
must take economic impact into account.
In answer to the groundwater con
tamination risk created hy the state's
many abandoned or inoperable wells,
the act pro\'ides new fees and licensing
provisions for well construction, requires

Impact of Environmental Law
on Real Estate and Other
Commercial Transactions
Sept. 21-22, 1989, Hyatt on Union
Square in San Francisco.
Topics include: Regulatory obstacles to
development of real property; wetlands;
disclosure of environmental liabilities to
governmental agencies and third parties;
and lender liability.
Sponsored by ALI-ABA.
For more information, call 215·243-1630
or 1-800-CLE-NEWS.

1989 Advanced Bankruptcy
Seminar
September 21-22, 1989, Excelsior
Hotel, Little Rock, AR.
Topics include: Drafting Ch. 11 and 12
bankruptcy reorganization plans; debtor
in possession financing; recent bankruptcy
decisions.
Sponsored by the Arkansas Institute for
CLE, Arkansas Bar Association, and
Debtor-Creditor Bar of Central Arkansas.
For more information, call 501-375

The following is a selection of matters
that have been published in the Federal
Register in the past few weeks:

Fifth Annual Farm, Ranch &
Agri-business Bankruptcy
Institute

3. FmHA; Securing credit reports on
initIal farmer program applications; pro
posed rule; comments due 8/28/89. 54
Fed. Reg. 27387.

..

August 14-18, 1989, Hyatt on Union
Square, San Francisco.
Topics include: update on transfer of
development rights, update on wetlands
regulation, and update on hazardous
materials and hazardous wastes.
Sponsored by ALI-ABA and the Florida
Atlantic UniversitylFlorida International
University Joint Center for
Environmental and Urban Problems.
For more information, call 215-243-1630
or 1-800-CLE-NEWS.

3957.

2. FmHA; Drought and Disaster Guar
anteed Loan Program; final rule; effec
tive date 6/27/89. "Procedures for guar
anteeing loans to rural businesses im
pacted by disasters of 1988." 54 Fed.
Reg. 26946.

'

Land Use Institute 
Planning, Regulation,
Litigation, Eminent Domain
and Compensation

Federal Register in brief

1. FmHA; Form 1980-27, "Contract of
Guarantee;" proposed rule. 54 Fed. Reg.
24177.
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that all wells be disclosed prior to the
sale of property, and establishes a well
sealing grant program to help counties
and individuals pay for sealing priority
wells. Criminal penalties are provided
for violatlon of the well provisions. How
ever, it seems unlikely that such penal
ties will be imposed. A private cause of
action is also provided landowners
whose wells are contaminated.
The act amends certain of the state's
existing pesticide and fertilizer laws,
generally focusing on licensing and reg
istration requirements. Pesticide dis
tributors must begin accepting returned
pesticide containers and surplus pes
ticides in July 1994 where county con
tainer and surplus disposal programs
are not yet in place. Pesticide end-users
are granted complete immunity from lia
bility for agricultural chemical clean-up
costs where chemicals are used in com
pliance with both label instructions and
applicable state laws. An Agricultural
Chemical Responsibility and Reimburse
ment Account is established to pay for
all or part of the cost incurred by the
state in responding to agricultural chem
ical incidents. The account will be
funded by fees assessed for registration
and use of pesticides and pesticide
dealer and applicator licenses.
The Groundwater Protection Act pro
vides a total of$17.1 million in funding,
evenly distributed between allocations
from the state's general fund and fees on
pesticides and fertilizers, well construc
tion, and water use.
- Gerald Torre...

AGLAW
CONFERENCE CALENDAR

4. FCIC; Implementation of Disaster
Assistance Act of 1988; final rule; effec

tive date 10/1/89. 54 Fed. Reg. 24318,
5. PSA; Central filing system; state
certification; Mississippi; 6/9/89. 54 Fed.
Reg. 25488.
6. PSA; Central filing system; state
certification; West Virginia; 6/20/89. 54
Fed. Reg. 27044.
7. CCC, ASCS; Federal claims collec
tion; administrative offset; proposed
rule. 54 Fed. Reg. 25718.
8. IRS; Treatment of partnership
liabilities allocations attributable to
nonrecourse liabilities; extension of time
for submitting comments and request for
a public hearing. 54 Fed. Reg. 25878.

- Linda Grim McCormick

October 19-21, 1989, Lubbock Plaza
Hotel, Lubbock, TX.
Topics include: Borrower's lights under
the Ag Credit Act of 1987, tax
considerations in ag bankruptcies.
agricultural plans- drafting and
confinnation, and ag financing and
government program payments.
Sponsored by Texas Tech University
School of Law and the West Texas
Bankruptcy Bar Association.
For more infonnation, call Robert Doty,
806-765-7491.

1989 AALA Annual Meeting
and Conference
November 3-4, 1989, Nikko Hotel,
San Francisco, CA
Details and program in future issues.
Sponsored by American Agricultural
Law Association.
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Statutory regulation of hazardous chemicals on the farm
by James B. Wadley and Anita Settle

INTRODUCTION
Chemicals playa major role in most con
temporary agricultural production. They
are found in fertilizers; herbicides; insec
ticides, fungicides and other pesticides;
hormone implants; and fuels, solvents,
and other chemicals for the use or
maintenance of fann equipment. Many
of these chemicals are sufficiently
dangerous that they are considered toxic
or hazardous. Recent studies of pesticide
levels in ground water and of carcino~
gens in com, apples. tomatoes, and
peaches have raised much concern that
the use of such chemicals on the farm
can have devastating effects off the
[ann.

Until relatively recently, the law ad
dressed these concerns as primarily a
question of civil liability between the
chemical user and the individual
hanned. lOver the vears. several federal
statutes have been' enacted that specifi+
cally focus on hazardous or toxic chemi+
cals. Although these statutes have not
had a serious impact on many agricul
tural producers, many are concerned
that a framework has been erected that
could at some future date be used to re
strict farm use of these chemicals. There
is also a growing fear that regulation
might go beyond that authorized by
these statutes and perhaps link partici~
pation in governmental farm programs
to aspects of the chemical use problem.
This article looks generally at the impact
the present major hazardous and toxic
chemical statutes have on the on-farm
use of such chemicals in crop production.

HISTORY OF HAZARDOUS
CHEMICAL STATUES
Until recently, the major thrust ofgov+
ernmental regulation of hazardous
chemicals has been expressed through
licensing procedures that were either
imposed on the manufacturer 2 or on the
chemical applicator>l The major reason
for this approach seems to have been the
view that the party at greatest risk was
the actual chemical user who most likely
would be hanned as a result of mislabel
ing or misapplication of the chemicals.
lt appear6 to have been comfortably

James B. Wadley is Professor ofLaw and
Director of the Rural Law Center at
Washburn University, Topeka, Kansas.
Anita Settle is a third-year law student
at Washburn University School of Law.

assumed that if a particular chemical
was properly registered, labeled, and ap
plied, there was little risk of hann to
anyone else.
ln recent years, however, many of
these chemicals have been discovered to
be inherently dangerous or at least capa
ble of long-tenn or far reaching adverse
impacts, with the resulting perception
that their mere presence on the prem
ises, rather than mislabeling or mil;ap
plication, poses considerable risks to so
ciety at large. As a result, in addition to
regulation of the manufacture and appli.
cation of the chemicals, the law ad
dresses such additional concerns as the
manner in which the chemicals are
stored, how they are transported, how
the residues and empty containers are
discarded,4 how the public should be in
formed of the composition of chemicals
kept on the premises,S and whether the
chemicals are likely to be present in such
places as public water supplies. 6
The federal acts that address hazard
ous and toxic chemicals may be classi
fied as acts (1) that focus primarily on
the existence or availability of certain
chemicals (which are considered hazard
ous by nature), (2) that focus on specific
impacts flowing from chemical use (im
pacts that are deemed harmful by virtue
of where that impact is felt, how high
the level of use, whether they are in un
derground storage tanks, etc.) and (3)
that require the public disclosure of the
presence or composition of such chemi
cals.

STATUTES THAT AFFECT AVAIL
ABILITY OF FARM CHEMICALS
FIFRA (Federal Insecticide.
Fungicide, and RodentT:cide Act)
The federal government has regulated
insecticides since 1910. It was not until
the adoption of the Federal Insecticide,
Fungicide. and Rodenticide Act (FIFRA)7
in 1947 that a comprehensive approach
to the hazards of such chemicals was un
dertaken. This act was designed to
broaden the federal control over the sale,
distribution, and interstate shipment of
pesticides. Since its inception, the reg
ulatory approach focused on the man
ufacturing and distribution stages of
production and has relied heavily on reg
istration and proper labeling as the pri
mary regulatory devices.
In 1972, Congress adopted the En
vironmental Pesticide Control Act,
which made major changes in how regis
tration was handled and injected the
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consideration of "unreasonable adverse
impacts on the environment" into the
registration process. Since 1972, regis
tered pesticides are considered available
for either "general" or "restricted" use. ]f
the use is restricted, the chemical can be
applied only by someone who has re
cei ved special training and has been cer
tified to use that chemical.
The major impact ofthis act, of course,
is on the availability for use of chemicals
that act as insecticides, fungicides, and
rodenticides in the course ofthe fann op~
eration. On the negative side, if asse.ss
ing the "adverse impacts" costs too
much, the manufacturer might decide it
is not worth it and will ceast.' to make
some useful chemicals for which there is
low demand. On the other hand, the act
does not directlv address the misuse of
these chemicals- except in the context of
their application, which. under the ad
states are authorized to certify."
The use by individuals (including
farmers) of a particular chemital may be
suspended pending cancellation of the
registration if the Environmf'ntal Pro
tection Agency detennines that there is
an unreasonable adverse effect on the
environment or that an unreasonahle
hazard is posed to an endangered or
threatened species. A.s a result, the pres
ence of dangerous pesticide residues in
water supplies may result in the suspen
sion or cancellation of the registration of
the chemical and terminate its future
availability to farmers generally. The in
dividual farmer, however, is not Iikply
to be directly punished in the process for
the use that resulted in the cancellation.
The farmer may be exposed to liability
for civil damages and criminal fines for
the unauthorized or uncertified applica
tion or resale of restricted chemicals.
though even here the farmer will not
likely be individually punished under
this act for any pollution resulting from
the chemical use.

TSCA (Toxic Substances
Control Act)
The Toxic Substances Control Act was
enacted to insure that as much as possi
ble is known about chemicals posing
serious risks to the environment before
they are manufactured, distributed, or
used. It is under the auspices of this
statute that polychlorinated biphenyls
(PCB's) and asbestos in public buildings
are regulated. Also covered are chemi
cals used in the manufacturing of pes
ticides (as defined under FIFRAl
Under the act, the Administrator of
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the EPA can order testing of existing
and newly developed chemicals if there
is a basis for concern that they pose un·
reasonable risks to the environment.
This is most likely to occur if the Ad·
ministrator finds that there is insuffi
cient data and experience from which
the impact on the environment can be
predicted. Like FIFRA, this act may af
fect the availability of chemicals that
might be of use in the course of farming
operations. It also insures that they are
adequately labeled. On the other hand,
the Administrator may also prohihit or
regulate the commercial use and dis·
posal of residues and order the seizure
of imminently hazardous chemical sub
stances or mixtures if he deems them to
present "an unreasonable risk of injury
to health or the environment."fJ These
impacts obviously affect individual
farmers only indirectly. If the farmer's
use poses unreasonable ri~ks, the Ad
ministrator may prohibit or limit the
manufacture, distribution. or manner of
use of the particular chemical, hut the
act is not likely to impose direct liahility
on the farmer for any pollution conse
luences that may now from the actual
use of the chemicals. It is possible, how
ever, for the Administrator to take ac
tion against a chemical user by seizing
the chemical or enjoining use or disposi~
tion of the chemical if the activity pose~
an imminent hazard to health or tht, en·
vironment. ]II

STATUTES THAT DEAL
WITH POLLUTION CAUSED BY
FARM CHEMICAL USE

•
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CWA (Clean Water Act)
The Clean Water Act, also known as
the Federal Water Pollution Control Act
(FWPCAl, more directly addresses the
pollution consequences of farm chemical
use. The regulatory approach of this act
is to trace pollution to its "source" and
then impose restrictions on the source
that are designed to eliminate or "filter
out" the harmful discharges.
The act classifies sources of pollution
as "point sources" or "nonpoint sources."
"Point sources" are those to which spe
cific discharges may be traced and the
point of pollution discharge thereby
identified and regulated. The regula~
lions include larger confined animal
feeding units as point sources. The stat
Ite requires that point sources secure a
National Pollution Discharge Elimina
tion System (NPDESl permit before pol
lutants may be discharged into the

"waters of the United States."
Most pollution from agricultural ac
tivities cannot be precisely traced and is
therefore typically considered to be "non
point source" pollution. Under section
208 of the Clean Water Act, states are
required to identify water quality prob
lems caused by nonpoint pollution
sources and develop a management plan
to correct these problems. Under this ap
proach, states have settled on the use of
"best management practices" (BMP's) as
the control technology to be used to deal
with this type of pollution. The BMP's
that farmers are to adopt. of course, are
undefined in the statute. which defers
such detailing to the states. l l
The statute uses "conservation prac
tices" as the suggested approach.l~
Under this approach, farmers are en
couraged to voluntarily implement
BMP's. The statute authorizes the use of
cost-sharing contracts to accomplish
this. 1:J One problem with this approach
has been that many farmers have been
unwilling to implement any practice
that would increase the costs of farming
unless there is a direct return benefit.
l'vlany BMP's do not generate such a re
turn. As a result, in 1987, Congress
mandated that the states do an "Assess
ment of Nonpoint Source Pollution" to
review the development and implemen
tation of pollution control mechanisms
in their states.l~ Interim reports suggest
that states may be beginning to consider
stronger measures of "encouragement"
to enlist farmer participation. 15
It should be noted that other state
statutes may require more than jw-t
using BMP's to control or prevent farm
based pollution. One state, for example,
makes it unlawful to "discard or store
any pesticide or pesticide container in
such a manner as to cause injury to hu
mans, vegetation, crops, livestock, wild
life, pollinating insects or waterways
and wildlife therein."l(;

SDWA (Safe Drinking Water Act)
The Safe Drinking Water Act l7 au
thorizes the establishment of maximum
contamination levels for public water
systems, including those that rely on
groundwater sources. These levels are
set at a level at which no known or an
ticipated adverse effects on human
health will occur and which allows for
an adequate margin of safety. The act
requires the adoption of feasible treat
ment techniques that will insure that
the required levels are achieved. These
techniques are determined by consider

ing the quality of source waters, protec
tion afforded by watershed manage~
ment, treatment practices, and other rel
evant factors. States, for the most part,
have the primary enforcement burden
and do so through their own rules and
regulations.
Most of the act, of course, is targeted
toward operators of public water supply
systems in order to compel them to
maintain a system that delivers safe
drinking water. In such an approach, in·
dividual farmers are not directly af
fected. However, under the act,IH states
are required to develop a plan to protect
wellhead areas (which means thl' sur
face and subsurface surrounding a water
well or wellfield which supplies public
drinking water through which contam
inants are likely to move toward and
reach the water well or wellfield). In
these areas, the state is to insure that
the wells are protected from contamina
tion. As part of such a plan, a state may
consider action designed to eliminate the
source of the contamination - which
might be seepage of farm chemicals into
the groundwater. Such an action ob
viously could affect the individual farm
chemical user.
Similarly, individuals can be prose
cuted for "tampering" with puhlic water
systems, which is defined as the intro
duction of a contaminant into the water
systpm with intent to harm persons. 1fJ
In most cases, it is unlikely that seepage
of pesticide of fertilizer residues into the
water supply will he con,<.;idered done
with intent to cause harm

SWDA (Suhd Wa~t(' Disposal ActJ
The Solid Waste Disposal Ad
(SWDA). as recently amended by the Re
course Conservation and Recovery Act
(RCRA),:w i~ the primary federallegisla~
tion dealing with the disposition of
waste products. These products are clas
sified as either "conventional" or
"hazardous." The regulatory approach
here is first to identify specific contamin
ants and then to identify those who en
gage in specific activities involving those
contaminants, such as the generation of
wastes, handling, treatment, storage,
transportation of wastes, operation of
dump sites and landfills, and so forth.
Those engaged in the identified ac
tivities are the ones primarily regulated
by the act and by plans promulgated
under the act, Excluded from this act are
activities or substances covered by
either the Clean Drinking Water Act or
(Continued on next page)
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the Federal Water Pollution Control Act.
Thus, if the fann is the source of contam
inants entering the water supplies, it is
likely to be covered by those acts and
excluded from this act. On the other
hand, farmers may store, use, and dis
pose of hazardous chemicals on the farm
and thereby possibly be considered to be
engaged in activities addressed by the
Solid Waste Act. As a result, this act is
likely to reach many farm chemicals as
well as such activities as the disposal of
unused quantities of covered chemicals
and their containers. By express provi
sion of the regulations, however, farmers
will be considered exempt from the act if
they dispose of the wastes in the pre
scribed manner. 21 This requires that the
farmer triple rinse the emptied hazard
ous chemical container, dispose of the
residue on his or her own fann, and do
so in a manner consistent with the dis
posal directions on the label.
Of perhaps greater immediate impact
is the fact that this act also regulates
underground storage tanks. This aspect
of the statute undoubtedly will affect
many fanners. A tank is considered to
be an underground storage tank IUSTl
if more than ten percent of its volume
(including piping) is below grade. Ex
cluded are certain small tanks including
septic tanks, horne heating oil tanks,
tanks in basements, and tanks that hold
less than 11 0 gallons. UST's of I, I00 gal
lons or larger will generally have to be
registered. Without registering, the
farmer cannot use state funds for clean
up in the event of a spill. If the tank is
installed after December 23, 1988, the
installation must be properly certified,
and the tank must have proper overflow
and spill prevention protection, corro
sion protection, and leak detection.
CERCLA (Comprehensive
Environmental RespotJ.<:;e,
Compensation and Liability Act)
This statute 22 is primarily concerned
with the cleaning up of inactive or aban
doned toxic or hazardous chemical
dumpsites. It is popularly called the
Superfund Act because massive amounts
of federal monies have been appropri
ated for this purpose where the cost of
cleanup cannot be passed back to the
original contaminator.
A farmer might be affected by this act
because the legislahon considers the
presence of the hazardous chemicals to
be the problem rather than the act ofdis
position. Therefore, mere ownership of
the land or dump site is enough to bring
an individual under the act even though
that owner had nothing to do with put
ting the chemicals there. It is possible,
though not highly likely, that an indi
vidual purchasing land for farming pur
poses, would inadvertently buy an aban

6
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doned chemical waste dump. It is per
haps more likely that the fanner might
lease land to someone else as such a site.
If either should occur, the farmer land
owner may be fully liable for the cleanup
costs and would not be able to pass that
on to a third party (in this case, whoever
actually put the chemicals there) unless
the landowner can show no knowledge
of the prior use, that the third party is
the sole cause of the problem, and that
the owner made a commercially reasona~
ble site assessment that did not disclose
the waste prior to the purchase.
Section 107(i) of the act expressly
exempts the application of pesticide
products that are registered under
FIFRA from the response cost and dam
age recovery sections of CERCLA. This
means that even if the pesticides may be
considered hazardous chemicals, their
application will not cause the farm to be
considered a "superfund" site nor expose
the farmer to the cost of cleanup. On the
other hand, this provision of the act does
not exempt the farmer from liability
under other state or federal laws. includ
ing the common law, for damages, in
jury, or loss to others resulting from the
use of the pesticides or from any reme
dial action that is taken because of the
pesticide use.

EPCRTKA (Emergency Pla.nning
and Community Right-to-Know Act)
This act 2 :1 is the most recent legisla
tion involving hazardous chemicals. Its
objectives are to identify where hazard
ous chemicals are being generated or
stored. to require local jurisdictions to
anticipate a potential discharge of those
chemicals into the environment, and to
develop a plan to deal with that emer
gency. The Administrator of EPA pub
lishes a list of hazardous chemicals cov
ered by the act and establishes mini
mum amount levels that can be held,
used, or stored without having to be re
ported. Any facility (which could include
a large farm operation or co-op) that has
present any chemical on the list in
amounts greater than that minimum
amount is subject to the act.
Local emergency planning committees
are to be created under the act and are
to be charged with developing plans for
the jurisdiction on how to deal with
emergency releases of those chemicals.
One of the tasks of the committee is to
identify the facilities subject to the act.
Once the facility is identified, it must
designate someone internally to serve as
the coordinator with the committee.
Of greater importance are the notifica
tion requirements. Facilities covered by
the act must notify the EPA of any re
lease of the Hsted chemicals. They must
also make available to the local planning
committee and the public (on request)
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material safety data sheets (MSDSi,
which describe the contents of the
hazardous chemicals held or used on the
premises.
Facilities subject to the Occupational
Safety and Health Act IOSHAi (which
may include farms that hire one or more
persons, excluding family members, and
which are engaged in a business affect
ing interstate commerce I also have to
generate emergency and hazardous
chemical inventory forms that list the
identified chemicals at the facility. This
list must be submitted to the appropri
ate local emergency planning committee,
to the state emergency response commit
tee, and to the fire department with
jurisdiction over the facility. Some of
this information must be made available
to the public on request by the state com
mittee. Failure to comply with these re
quirements subjects the violator to civil
and criminal penalties.
CONCLUSION
Farmers have been, and for the most
part continue to be, only minimally reg
ulated as primary sources of water pollu
tion. For the most part, re!-,rulation has
been left to the states, even under the
federal acts. Where direct regulation oc
curs, it tends to focus on the acceptabil
ity of particular farm management prac
tices. This appears to stem from a deep
seated perception that the use of chemi
cals in the course of fanning operations
is not only necessary to the economic
well-being of the farmer but is socially
desirable because it has resulted in the
production of abundant crops. Recent
concerns over the increasing presence of
hazardous chemicals in groundwater
supplies and in farm products, however,
may call for a different balancing of pub
lic interests and may suggest that elimi
nation of health threatening contamina
tion is more important than relatively
cheap and abundant foods supplies.
This, of course, would signal greater ef
forts to regulate farmers as "sources" of
that pollution or to eliminate the offend
ing chemicals. The statutes outlined
above present an existing framework in
which some of that could occur (for ex
ample, through underground storage
tank regulations) though what is per
haps more likely is additional legislation
specifically targeting farm chemical use.
The seriousness of the public concern
over the problem is sufficient to suggest
the need for considerable caution on the
part of fanners as they make their chem
ical use decisions and perhaps to suggest
to the industry as a whole that a greater
effort be made to focus on the issue of
chemicals safety as it relates to crop pro
duction_

(Continued on next page)
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1. This concern has been recently ad

dressed in this column. See Centner,
Liability Rules for Groundwater
Pesticide Contaminatwn, 6 Agric. L.
Update 4-6 (May 19891.
2. See. e.g., Federal Insecticide, Fun
gicide, and Rodenticide Act, 7 U.S.c.
136-136y.
3. This is, for the most part, statp level
regulation, authorized under 7
U.S.c.
136b and 136v. Se" eg,
Kan. Stat. Ann.
2- 2438a et seq.
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=STATE
ROUNDUP
MINNESOTA.. Afandamus to protect
ag preserve. When land is part of an ag
ricultural preserve created pursuant to
the Metropolitan Agricultural Preserves
Act, the use rights of the landowner may
be strictly limited to those activities di
rectly associated with the agricultural
use.
In the case of Madson v. Overby, 425
NW.2d 270 IMinn. App. 19881, the land
owner entered into a restrictive cov
enant with the City of Elmo Lake in
] 983, placing his land into an agricul
tural preserve. Thf' land had been at aJl
times zoned agricultural. In ]985, the
landowner constructed a large m€'tal
building on his property and began ad
vertising "low co::;t storage." In ]986, fol
lowing an amendment of the zoning pro
V1SlOns of the municipal code of Elmo
Lake, the landowner was granted a con
ditional use permit to conduct his slor~
age business.
A resident of Elmo Lake then filed a
suit in mandamus to require the city to
enforce the provisions of the Metropoli
tan Agricultural Preserves Act. The
court held that the city was required to
enforCl-' the provlsions of the Act, not
withstanding the grant of the condi
tional use permit. According to the court
of appeals, the C1ty could not allow the
:-:;torage business to be maintained in the
ag-prel;€rve unless it could demonstrate
that it was a small on-farm usc normally
associated with farming. Importantly,
the court rejected the argument that the
statute allows an inconsistent use by the
landowner to automatically take land
out of the ag-preserve.
- Gerald Torres

*

**
*
*

*

OKLAHOMA. Distribution formats for
centralized notification system master
lists. Beginning July], 1989, the Secre~
tary of State may distribute the cen~
tralized notification system (CNS) mas
ter list on farm product liens through
electronlC data or machine readable for
mats. Fees for the new distribution for
mats cannot exceed the Secretary of
State's cost for the distribution format.
1989 Oklo. Laws H.B. 1434 (approved

Apr. 21, 19891 codified as Okla. Stat. tit.
28, § 111(9' (Supp. 19891. Prior to July
1, the Secret.ary of State could use only
computer printout or microfiche formats
to distribute the list. The practical as
pect of the 1989 law is that the Secretary
of State can now distribute the eNS
master Jist to eNS registrants on com·
puter disks for registrants' personal
computers.

- Drew L. Kershen

MINNESOTA. No unconstitutional tak
ing in bankruptcy proceeding. Plaintiffs
in Dahlke [I. Dopring, 94 Bankr. 569 ID.
Minn. ]989) sold their farm by contract
for deed to buyers who subsequently de
faulted on their payments and filed for
ChapLer ]2 bankruptcy. The bankruptcy
court reduced the face value of the con
tract from $124,000, the outstanding
balance, to $75,000, the farm's fair mar
ket value, Plaintiffs argued that this
constituted a taking in violation of the
Fifth Amendment.
Relying on previous cases in which the
Supreme Court upheld the Frazier
Lemke Act against Fifth Amendment
challenges, the district court held that a
reduction in the value of a secured in
terest pursuant to a Chapter ]2 plan is
not an unconstitutional taking. "Con
gress is entitled to fashion debtor relief
in ways that may ultimately impinge
upon secured creditors' claims," the
court concluded. "l W]hilc this power
may work a consequent hardship upon
credltors, it is not unconstitutional as a
violation of the Fifth Amendment."
Plaintiffs also argued that Chapter 12,
enacted in ]986, should be applied only
prospectively, and, therefore, not to the
1978 sale of their farm. The court Con
cluded that Congress clearly intended
Chapter 12 to apply to all oC a Camily
farmer's debts, not just those incurred
after enactmpnt, and hence applied to
defendant's debt on the contract for
deed.
- Gerald Torrps
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