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Clean Water Act § 404 ''incidental 
fallback" rule invalidated 
In a case now on appeal to the District of Columbia Circuit, a district court has 
invalidated the so-called "Tulloch rule," a rule promulgated hy the EPA and the Army 
Corps of Engineers which included "incidental fallback" within the definition of 
"discharge of dredged material" for purposes of § 404 of the Clean Water Act. 
American Mining Congress v. United States Army Corps of Engineers, 951 F. Supp. 
267 (D.D.C. 1997). More recently, the same court refused to limit its injunction 
against the enforcement of the rule only to the plaintiffs in the litigation. American 
Mining Congress v. United States Army Corps of Engineers, 962 F. Supp. 2 (D.D.C. 
1997). 

Under §§ 301 and 502 of the Clean Water Act, 33 U.s.C. §§ 1311 and 1362, any 
discharge of dredged or fill materials into the waters ofthe United States is prohibited 
unless authorized by a pennit issued by the Army Corps of Engineers pursuant to § 
404 of the Act, 33 U.S.C. § 1344. Neither "dredged" nor "fill" materials are defined in 
the Act; they are, however, defined in regulations adopted hy the Corps of Engineers 
and the EPA, which may veto permits issued by the Corps. 33 C.F.R § 323.2, 40 C.F.R 
§ 232.2. 

Until 1993, neither the EPA nor the Corps regulated the removal of materials from 
waters of the United States even when, as unavoidably happened, the removal of 
materials through dredging and similar activities was accompanied by some "inciden
tal fallback." "Incidental fallback lS the incidental soil movement from excavation, 
such as the soil that is disturhed when dirt is shoveled, or the hack-spill that comes 
offa bucket and falls back into the same place from which it was removed."American 
Mining Congress, 951 F. Supp. at 270. Until 1993, only when the removal activities 
placed the removed soil alongside a ditch, a practice known as "sidecasting," or caused 
significant discharges as a result of sloppy disposal practices did the EPA and the 
Corps invoke § 404. Id. at 270 n. 4. 

In 1993, however, the regulatory landscape changed with the adoption hy the Corps 
and the EPA of the so-called "Tulloch rule." That rule redefined the term "discharge 
of dredged material" to include incidental fallback hy including within the definition 
"any addition, including any redeposit, of dredged material, including excavated 
material, into waters of the United States which is incidental to any activity, 
including mechanized landclearing, ditching, channelization, or other excavation." 

Continued on page 2 

Plants pay a price in fitness for herbicide 
resistance 
Are genetically engineered plants more competitive than their nontransgenic coun
terparts? Or is there an inevitable fitness cost associated with genetic alternations? 
These questions have received increasing attention as the ability to engineer plants 
has gTown and more transgenic crops are released into the environment. The concern 
underlying these questions is that the very genes incorporated into crop genomes to 
enhance their vigor, disease-resistance, or herbicide-tolerance, may lead to the 
creation of "super weeds" by escaping into the environment through out-crossing with 
weedy relatives or by the transgenic crop itself turning into a weed. This possibility 
has prompted much speculation, but little solid research. 

With respect to herbicide resistance, it has long been known that certain gene 
mutations result in reduced fitness for the plant. For example, weeds that have 
target-site resistance to the triazine herbicides (photosynthesis inhibitors) exhibit 
decreased electron transport through photosystem II. In the presence of the herbi
cide, the resistance trait confers a huge selective advantage over non-resistant 
competitors because it spares the life of the resistant plant. But in the absence of 
herbicide selection pressure, photosynthesis in the resistant plants is less efficient 
than that ofwild-type counterparts, thus resistant plants are at a selective disadvan-

Continued on page 7 
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33 C.F.R. § 323.2(d)(1)(iii), 40 C.F.R. § 
232.2(1)(iii). The rule also provided that a 
§ 404 permit was not required where the 
"incidental addition ... does not have or 
would not have the effect of destroying or 
degrading an area ofwaters of the United 
States...." 33 C.F.R. § 323.2(d)(3)(i), 40 
C.F.R. § 232.2(3)(i). However, that excep
tion did not apply to "any person prepar· 
ing to undertake mechanized land clear
ing, ditching, channelization and other 
excavation activity in a water ofthe United 
States, which would result in a redeposit 
of dredged material, unless the person 
demonstrates to the satisfaction of the 
Corps, or EPA as appropriate, prior to 
commencing the activity involving the 
discharge, that the activity would not 
have the effect of destroying or degrading 
any area ofwaters ofthe United States...." 
ld. The rule placed the burden of making 
such a showing on the person proposing to 
undertake such an activity. Id. 

Th eTulloch rule evolved out ofan agree
ment between the plaintiffs and the gov
ermrent inNorth Carolina Nat'l Wildlife 
Fed'n v. Tulloch, Civ. No. C90-713-CIV-5
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BO E.D.N.C. 1992). In Tulloch a devel
oper had developed 700 acres of wetlands 
by sealing openings in equipment used to 
drain the wetlands to prevent incidental 
fallback and by transporting the removed 
materials to another location to avoid 
"sidecasting." By taking these steps, the 
developer made plain the "'loophole" that 
existed in the then current Corps and 
EPA regulations. 

In settling the case, the Corps and the 
EPA to close the "loophole" in their regu
lations, That is, they agreed to propose 
changes in the definition of the term "dis
charge of dredged material" to include, 
""without limitation, any addition of 
dredged materials, including excavated 
materials, which is incidental to any ac
tivity [excluding work on navigation chan
nels], including mechanized landclearing, 
ditching, channelization, or other excava
tion, which has or would have the effect of 
destroying or degrading any area of wa
ters of the United States,'"American Min
ing Congress, 951 F. Supp. at 269-70 (cita
tion omitted), The only exception, apart 
from work on navigation channels, was 
incidental, de minimis soil movement 
which did not---()r would not-have the 
effect of destroying or degrading any area 
of waters of the United States. ld. In 
1993, the Corps and the EPA followed 
through with that agreement by adopting 
final rules consistent with the tenns of 
the agreement. See 58 Fed. Reg. 45,008 
(1993). 

The effect ofthe Tulloch rule, according 
to the court in American Mining Con
gress, was to require a § 404 pennit for 
mechanized landclearing, ditching, 
channelization, or other excavation 
"[b]ecause incidental fallback is almost 
always associated with excavation and 
land clearing, and because [under the 
rule] this soil movement is considered a 
discharge",,"American Mining Congress, 
951 F. Supp. at 270. Since the size of the 
discharge no longermattered, "theTulloch 
rule altered the agencies' previous policy 
to focus on the environmental effect ofthe 
activity resulting from the discharge, 
rather than on the size of the discharge," 
Id, By in effect creating a "rebuttable 
presumption" that jurisdiction under § 
404 exists, the only way one could avoid 
the need to obtain a pennit would be to 
establish to the agencies' satisfaction, 
before the project was commenced, that 
the activity would have de minimis envi
ronmental effect. ld. 

In invalidating the Tulloch rule and 
enjoining its enforcement, the court in 
American Mining Congress held that the 
rule exceeded the agencies' statutory au
thority.ld. at 271. It reached that result 
by relying primarily on its construction of 
§ 404, the legislative history of the Clean 
Water Act, congressional acquiescence to 
the regulatory scheme the rule replaced, 
caselaw, and congressional refusal to ex· 

pand the scope of regulated activities 
under § 404.ld. at 271-79. At the core of 
its analysis, however, was the court's con
clusion that Congress intended for "dis
charge" to mean the relocation of mate
rial from one site to another. Incidental 
fallback, on the other hand, is not the 
relocation of materiaL As explained by 
the court, "[i]ncidental fallback associ
ated with excavation or landclearing does 
not add material or move it from one 
location or another; some material simply 
falls back in the same general location 
from which most ofit was removed."Id. at 
273, Hence, according to the court, if ex
cluding incidental fallback from the defi
nition of the tenn "discharge of dredged 
material" leaves a "loophole" in § 404, the 
remedy is congressional, not regulatory, 
action. ld. at 279. 

-Christopher R. Kelley, Hastings, MN 

Federal Register 
in brief 
The following is a selection of items that 
were published in the Federal Register 
from May 7 to June 6,1997. 

L APHIS; Accredited veterinarians; 
optional digital signature; final rule; ef
fective date 5/9/97. 62 Fed. Reg. 25444. 

2. Farm Service Agency; Implementa
tion of the boll weevil eradication pro
gram; interim rule with request for com
ments; comments due 7/15/97. 62 Fed. 
Reg. 26918. 

3. Farm Service Agency; Implementa
tion of the direct and guaranteed 
loanmaking provisions of FAIRA 96; cor
rections; effective date 5/27/97. 62 Fed. 
Reg. 28618. 

4, Foreign Agricultural Service; Crite
ria for evaluating market development . . 
proposals for participation in the Foreign 
market Development Cooperator Pro· 
gram. 62 Fed. Reg. 27006. 

5, CCC; Environmental Quality Incen
tives Program; final rule; effective date 5/ 
22/97.62 Fed. Reg. 28258. 

6. CCC; Farmland Protection Program; 
notice of request for proposals; proposals 
due 7/14/97. 62 Fed. Reg. 28836. 

6. FCIC; Collection and storage of So
cial Security account numbers and Em
ployer Identification numbers; final rule; 
effective date 6/26/97. 62 Fed. Reg. 28607. 

7. USDA; Agricultural Marketing Ser
vice; regulations governing the Fresh Irish 
Potato Diversion Program; 1996 crop. 62 
Fed. Reg. 29649. 

8, Natural Resources Conservation Ser
vice; Soil Survey Division Research Pro
gram. 62 Fed. Reg. 31063. 

-Linda Grim McCormick, Alvin, TX 
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Treatment ofequine related sales under statutory and common 
law implied warranties 
By Jared Melton selling of horses, in which case he will The implied warranty of 

probably be held a merchant. 14 merchantability -.
Sales related to equines are subject to the A leading case construing "goods of the The most often repeated grounds for 
implied warranties ofmerchantability and kind"ls in this area is Fear Ranches. Inc. breach of the implied warranty of mer
fitness for a particular purpose in the v, Berry, involving the sale of cattle. 16 In chantability is that the horse, because of 
Unifonn Commercial Code. 1 In addition, Fear Ranches, an experienced rancher some disease or health defect, is not suit
common law warranties also apply. The derived his income from the sale of cattle able for its ordinary purpose for which it 
application of implied warranties to an to meat packersY The sale in question, is to be used. 25 In response to this ground 
equine transaction is worthy of examina however, was a sale ofcattle to breeders_'S for claiming a breach of the implied war· 
tion because ofthe unique nature ofmany The court held in favor of the rancher, ranty, most states have changed the law 
horse related transactions. The horse's 
delicate state of health, breeding capac

recognizing the need to classify the cattle 
by their intended use. 19 This holding pro

to eliminate this provision if the state 
depends to any noticeable degree on agri

ity, industry quirks, and varied possible vides a basis for merchant status as to culture economically.z6 
functions and uses all create situations in particular types of horses, but is by no Cases use the industry concept of 
which the applicability of these warran means comprehensive. A holding relative "soundness" to determine the warranty of 
ties may be unclear. In addition, many of to "horse merchants" should be much more merchantability.z7 In conjunction with 
the cases construing equine related sales class intensive. Cattle are sold primarily standard definitions of soundness, there 
referto the term"soundness," and a knowl for either meat or dairy production and is also a "damage" requirement to the 
edge of its legal meaning is necessary for for breeding. Horses on the otherhand, breach of this warranty.ZIl A disease
many, equine transactions. 2 have an almost infinite number of uses caused alternation in a horse's stnlcture 

including racing, cutting, roping, jump or conformation will not automatically 
Statutory implied warranties: ing, trail riding, and breeding. give rise to a cause of action for breach of 
prerequisites 

Certain preconditions must be met be
Horses share one system of classifica

tionwith cattle in that both canbe grouped 
the implied warranty of merchantabil
ity.29 In addition, there must be proofthat -.

fore the U.C,C. implied warranties may by breed associations with certain mini the condition will diminish the value of 
be invoked. The transaction must be one 
in goods.3 The implied warranty of mer

mum criteria to meet for eligibility. The 
question remains unanswered as to how 

the animal. 30 
One issue in equine related sales that is 

chantability is imposed only upon mer narrow a classification may be to grant growing in importance is the sale ofcooled 
chants of a particular type of goods. 4 Be merchant status. One may be an expert in shipped stallion semen. Treatment of se
fore sustaining a breach of implied war raising champion Quarter Horse halter men is currently very significant because 
ranty action, notice ofthe breach must be horses,yetknow absolutely nothing about the 1997 breeding season is the first year 
given.s the breeding, training, and nutritional that the American Quarter Horse Asso

In meeting the first condition, one must requirements of a Quarter Horse race ciation has allowed the use of cooled 
establish that horses are goods. Animals horse. Courts should construe the "goods shipped semen.J1 There are 2,580,087 reg
in general are goods under the U.C.C.G In of the kind" requirement as narrowly as istered Quarter Horses in the United 
Archibald v. Act III Arabians, the Texas 
Supreme Court declared that "'a horse is 

possible because of the extremely wide 
spectrum of knowledge to be mastered. 

States, making it the most numerous 
breed in the nation. 32 Hence, the ship

an existing tangible good."7 Various au For instance, if the rancher in Fear ment of cooled semen in 1997 is likely to 
thorities have considered all livestock to Ranches was not held liable because he result in questions regardingthe applica
be goods under the U.C.C.' had never before sold horses for the buyer's bility of the implied warranties to these 

The requirement of "merchant status"'9 intended purpose of breeding, then a pro sales. 
for the implied warranty of merchant· fessional cutting horse trainer who hap Section 2-314(2)(a) requires that goods 
ability can be a more exacting standard. penstance moves one racehorse through "pass without objection in the trade un
The issue of deciding a seller's merchant his inventory should accordingly not be der the contract description" to be mer
status in relation to horses is the subject held liable as a merchant of racehorses. chantable. This subsection should meet 
of much contention. lO A person (which The final prerequisite to sustaining a with very little objection. Subsection (2)(b) 
includes any legal entityororganization ll

) breach ofimplied warranty is the require requires that the goods be of fair average 
is a merchant if he deals in goods of the ment of notice. When goods have been quality within the description, which 
kind OR holds himself out as having par accepted, the buyer must notify the seller would necessitate an evaluation of the 
ticular knowledge or skill of practices in of any breach within a reasonable time stallion's semen. "The percentage of mo
the relevant area OR employs an agent or after he discovered or should have discov tile spermatozoa in an ejaculate is usu· 
broker with such skill the use of which ered the breach.zo Industry custom in the ally 60 to 100 percent, and 70 percent is 
may be attributed to the principal. 12 Prov horse trade is to allow for inspection on considered quite good."33 Courts are likely 
ing that a person is a casual or inexperi sale day?1 This fact is relevant because it to pursue the establishment of a bright 
enced seller, on the other hand, may ne determines when a buyer should have line standard in semen quality, which 
gate merchant status. 13 The frequency or known of a defect in the animal pur would be misleading because of the fact 
infrequency of involvement in the horse chased. 22 Ifthe defect is obvious, the buyer that pregnancy can result from such a 
trade may become irrelevant ifthe person's should have known of its existence, and broad range ofsemen quality.J4 Carol Rose 
income is derived from the buying and such knowledge may constitute a waiver Quarter Horses, a leading breeding farm 
-------- of the implied warranty ofmerchantabil in Texas, commonly ships two breeding 

Jared Melton is a third year student at 
Texas Tech University Law School and is 
on the staffo[the Texas Tech Law Review. 

ity." If the defect is latent, the buyer may 
have more time in which to discover the 
defect and provide the seller with notice 
thereof. z4 

doses per shipment, and attempts to in
clude one half million sperm per dose, 
depending on the stallion's capability.35 
Subsections (2)(c)["are fit for the ordinary 
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purpose for which such goods are used"'] 
and (2)(d) (run, within the variations per
mitted by the agreement, of even kind, 
quality, and quantity within each unit 
and among all units involved"'] are closely 
interrelated with subsection (2)(b). If the 
semen meets the standards set forth in 
(2J(bl, it will probably also meet the stan
dards of(2)(c) and (2)(d). 

Subsection (2)(e) requires that the se
men be "contained, packaged and labeled 
as the agreement may require.'" Cooled 
shi pped semen is transported in a pat
ented device called an Equitainer, which 
keeps the semen at the proper tempera
ture. 36 Subsection (2)(1) ["conform to the 
promise or affirmations of fact made on 
the container or label if any"] is closely •• tied to (2J(eJ. Any labeling information 
must be correct in order to be in compli
ance with (2)(1). In addition, ifany further 
promises or representations are made on 
the label of the Equitainer or the semen 

,.	 ...rial those promises or representations 
must be upheld. 

......j, 

., . Practitioners litigating semen cases 
must be aware of the variety of exemp
tions that states have created to the im
plied warranty ofmerchantability. Texas, 
for example, has declared that "The im
plied warranties of merchantability and 
fitness do not apply to the sale or barter of 
ll'oe.stoek or its unborn youngY Under 
this and the various other new state ex

- -!. emptions, semen would probably not be 
treated as "livestock'" or "unborn young. "38 

However, considering the movement of 
agricultural states to protect their pro
ducers, new legislation exempting semen 
sales from the warranties would hardly 
be surprising. 

; Although no cases of shipped equine 
semen have arisen, the courts have ap
plied the warranty of merchantability to 
shipped bull semen.39 In the past, courts 
have sometimes used cases involving 
cattle as precedent for cases involving 
horses. 40 Because ofdifferences in indus
try practices, this habit of applying bo
vine law to equine situations should be 
examined very carefully. In the case of 
shipped semen sales, there are radical 
differences in industry practice. 

In the case of lboviue] semen sold for 
artificial insemination, the seller knows 
that if the semen is defective, the insemi
nated cow may not become pregnant and 
the capital investment devoted to that 
cow in that year may be totally unproduc
tive. 41 

In the case of Waddell v. American 
BreedersServ., Inc., the semen paid for by 
the rancher was almost totally useless 
and did not impregnate his cattle.42 There, 
the only method used (which was the 
industry standard) ofdetermining semen 

, effectiveness was using a "cleanup bull" 
of another breed. 43 In horses, the indus

try standard includes a pregnancy check 
10-18 days after breeding to determine if 
the mare has been impregnated.44. In ad
dition, sales of equine semen should be 
allowed more leeway because of scientific 
differences in the semen. Bull semen is 

45more easily shipped than horse semen.
Ai!, a result of this factor, taken in con

junction with the fact that another equine 
industry standard is a live foal guaran
tee, greater leeway should be allowed 
stallion owners than bull owners. 

AB a practical matter, attorneys should 
be aware of many ramifications of the 
applicability of the implied warranties to 
the sale ofcooled shipped semen. Express 
warranties should be as specific as pos
sible, and breeding contracts should state 
exactly what the "live foal guarantee'" 
entails and what its limitations are with 
respect to the shipment of cooled shipped 
semen. Exclusions of implied warranties 
are allowed, and such exclusions should 
be fully in compliance with the law of the 
relevant jurisdictions. 

Choice of law provisions also become 
very important with the advent of cooled 
shipped semen. The advantage of using 
cooled shipped semen is the fact that it 
allows the use of a stallion very geo
graphically distant, with no shipping 
trauma for the mare. 46 As a result, the 
mare and stallion may be located in dif
ferent states or even countries. Choice of 
law provisions are now points that may be 
negotiated. Given the exemptions and 
public policy differences between agricul
tural and nonagricultural states, choice 
of law may decide the case. 

If the courts should follow the ill-ad
vised practice of applying bovine prece
dent to equine situations, stallions own
ers may find themselves liable for the 
value of a foal and not merely for the 
value of the semen shipment if a mare 
fails to impregnate. In Two Rivers Co. v. 
Curtiss Breeding Serv., the lower court 
found the damages for defective semen to 
be the proposed value of the calves and 
not the semen value. 47 In this case, the 
semen did not fail to impregnate the cows 
but rather inseminated the cows with 
semen carrying a genetic defect causing 
stillborn calves and loss of herd reputa
tion. 48 This indicates the possibility that a 
stallion owner shipping bad semen could 
conceivably be liable for the cost ofa foal, 
which in the case of show and/or race 
horses could mean liability in the tens of 
thousands of dollars. In Texas, privity of 
contract is not required for the recovery of 
purely economic loss on a breach of im
plied warranty ofmerchantability. 49 Buy
ers ofpregnant mares under thisjurisdic
tion may have a cause of action against 
the stallion owner with whom they had no 
contract. With this in mind, attorneys 
may consider drafting not only exclusions 

of the implied warranties, but also limita
tion of damages clauses into breeding 
contracts to protect clients. 

Treatment ofembryos is more straight
forward under theUniform Commercial 
Code. The U.C.C. section 2-105, comment 
1 provides that the young of animals are 
within the definition of goods and may 
even be contracted for before birth. AB 
previously mentioned, Texas specifically 
exempts "unborn young" from inclusion 
within the implied warranty ofmerchant
ability. 50 Each individualjurisdictionmust 
be checked for an exemption, but absent 
such an exemption, the provisions of the 
implied warranty of merchantability do 
apply to embryos. 

Implied warranty of fitness for a 
particular purpose 

The implied warranty of fitness for a 
particular purpose is contained in Uni
form Commercial Code section 2-315. Its 
provisions are more specializedthan those 
of the warranty of merchantability, but it 
does notably lack the inclusion of a "mer
chant status" requirementY The war
ranty offitness for a particular purpose is 
a more specific warranty than the war
ranty of merchantability.52 

First, the seller must know of the par
ticular purpose for which the goods are 
being sought. Second, the seller must 
know that the buyer is relying on the 
seller's skill or judgment. This warranty 
is disclaimable under U.C.C. section 2
316. 

The first prong, that of the particular 
purpose for which the goods must be 
sought, is often a misunderstood require

53ment.. The rationale underlying this 
warranty and its differentiation from the 
warranty of merchantability is that mer
chantability covers basic uses of goods, 
and a specific use by the buyer is covered 
by the warranty offitness for a particular 
purpose. 54 Hence, this warranty differs in 
that horses covered by this warranty can
not be used for the ordinary purpose for 
which horses of that type are used. 

A particular purpose is different from 
an ordinary purpose because the use of 
the goods must be specific, peculiar to the 
nature ofthe buyer's business. 55 In horses, 
it has been said that a particular purpose 
might be when a racehorse is sold for use 
as ajumping horse where the seller knows 
that the buyer intends to use the horse as 
ajumper.56 1nAlpert v. Thomas, the buyer 
purchased an Arabian stallion for use as 
a breeding animal.57 In this case, the 
stallion was being purchased only for the 
purpose for which stallions are normally 
used. The court correctly allowed recov
ery only on theories of express warranty 
and warranty of merchantability.58 In or
der to recover under a theory offitness for 

Continued on page 6 
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EQUINE RELATED SALES/Continued from page 5 

a particular purpose, the horse must be 
purchased for a purpose out ofthe scope of 
the ordinary usage of such a horse. 

The next prong of the warranty test is 
that of reliance on the seller's skill and 
judgment. 59 In Whitehouse v. Lange, a 
fitness for breeding case, the Idaho Court 
of Appeals held that reliance is the key 
element on which the warranty offltness 
for a particular purpose turns. 60 Further, 
reliance need not be on the seHer's skill or 
judgment inselecting a suitable animal-61 

A buyer may choose from among several 
individual units furnished by seller, and 
still consider this reliance on seller's skill 
andlorjudgment. 62 The use ofa superven
ing agent may cut off liability of a seller 
depending on the amount of reliance on 
the relevant parties found by the trier of 
fact. 6J If a jury were to find that the 
buyer's reliance was primarily on his 
agent, rather than on the seller, then the 
seller might be relieved of any liability.64 

Common law implied warranty of 
good and workmanlike 
performance 

The warranty ofgood and workmanlike 
perfonnance is a Texas common law im
plied warranty.65 This warranty states 
that an "implied warranty of good and 
workmanlike performance applies to ser
vices involving the repair or modification 
of existing tangible goods or property. "66 

The focus of this warranty is not the 
result of the repairs, but rather on the 
manner in which the repairs are done.67 

Further, this warranty may not be waived 
or disclaimed. 68 A limitation of liability, 
however, is possible. 69 

The Texas Supreme Court held in 
Archibald v. Act III Arabian., that the 
warranty of good and workmanlike per
formance applies to horse training ser
vices. 70 First of all, to qualify for the war· 
ranty, it must be established that a horse 
is an existing tangible good. 71 Next, the 
warranty requires that the services must 
involve the repair or modification of ex
isting tangible goods or property.72 The 
Texas Supreme Court held that "Training 
introduces new elements to enhance the 
horse's capabilities and personality and 
extinguishes undesirable traits. The re
sult is a modification ofthe horse's intrin
sic ability to perform and obey com
mands. "73 As a result of this determina
tion, the court held that horse training 
services were within the scope of the im
plied warranty of good and workmanlike 
perfonnance. 74 

What standards are horse trainers to 
be held to? It will likely be a negligence 
standard measured against established 
practices. This standard may severely 
restrict innovative training techniques 
because they are not consistent with what 
an ordinary reasonable horse trainer 
would have done. Such a restriction is 
drastically unfair because of the differing 

personalities of horses. Justice ('.rlmzalez 
dissented based on the fact that horse 
trainers provide professional services: 75 

The nature of a professional's work is 
totally inconsistent with the idea that a 
professional gives an implied warranty 
guaranteeing an error-free perfor
mance. Unlike the manufacture, con
struction, repair or modification oftan
gible property, the rendition of profes
sional services is neither mechanical 
nor routine. It requires the exercise of 
intellectual skill, judgment and discre
tion. This is certainly true in horse 
training. 76 

Hopefully, in the future, the Texas Su
preme Court will correct this mistake. In 
the meantime, horse trainers beware. 

Exclusion or modification of 
implied warranties 

The good and workmanlikeperfonnance 
warranty is nondiscIaimableas previously 
discussed. 77 However, the implied war
ranties ofmerchantability and fitness for 
a particular purpose are disclaimable 
underD.C.C. section 2-316. The merchant
ability disclaimer may be oral but must 
use the word "merchantability" specifi
cally.7B The warranty of fitness for a par
ticular purpose, on the other hand, must 
be disclaimed in writing. 79 

The disclaimer statute refers to a course 
of conduct exclusion whereby prior con
tact between the parties to the contract 
may exclude a disclaimer written into the 
contract. flO In Alpert v. Thomas just such 
an exclusion was exemplified.81 There, a 
written contract for sale excluded the 
implied warranties, but at the contract 
signing the seller's agentorally warranted 
the stallion's breeding capabilities.82 The 
court held that the parties' course of con
duct excluded the written disclaimer as to 
breeding capacity.83 

The statute also acknowledges the fact 
that an implied warranty may be dis
claimed by usage of trade. 84. The profes
sional horseman should hesitate to rely 
on this provision too heavily, although, 
because a court may not necessarily up
hold the usage of trade if the the court 
finds it to be unreasonable. 85 Also, parties 
may be held to an industry custom of 
which they are unaware.86 An equine pro
fessional should educate himself on all 
relevant usages of trade, but not rely too 
heavily upon them for contractual protec
tion. 

The exclusion and modification statute 
also allows for the limitation of dam
ages.s! This limitation of damages provi
sion is especially important because of 
the fact that it may be utilized even in 
connection with the good and workman
like perfonnance warranty. 88 The limita
tion must be reasonable. though, because 
the limitation ofdamages will not hold up 
if the remedy fails of its essential pur

pose:'l9 The draftsman must not try to 
overprotect his client, else the entire limi
tation clause will fail and the client will be ,.. 
left with no protection. oo 

'See U.C.C. §§ 2-315 and 316 
.' See generally, 67 Am. Jur. 2d Sales § 512. 
; See U.CC. § 2-102. 
'See UC.C § 2-314. 
'See UC.C. §§ 2-607(3)(a),2-714(1). 
'See UC.C. § 2-105(1)(dec/aring lhal"'Goods' means 

all thmgs (including specially manufactured goods) which 
are movable a/ rhe time of identification to the contract for 
sale other than the money in which fhe pnce is to be paid. 
investmentsecuntles (Article 8) and rhings in action. 'Goods' 
also includes the unbom young of ammals... "r 

; 755 SW,2d 84, B5 (Tex. 1988). 
8 See generally Purcell, What Warranties 00 Farmers 

Give When They Sell Their Livestock?, 2 Agric. L.J. 1j 7 
(1980-81); Soomoltz, The Iowa LivestockWarrantyExemp
tion: Illusory Protection lor lIJe Buyer, 67 Iowa L. Rev. 133, 
140 n. 60 (1981). 

'UC.C.§ 2-104(1). 
,,, See DaVid B. Harrison, AnnotatIon, Farmers as Mer-

c/lants Within the Provisions01UCCArticle Two, 95A. L. R.3d 
484(1979&Supp.1994)·Oo~sv.Benne~382NW2d85 
(Iowa 1986); Nelson v. UnionEquilyCCXJp. 548 S. W.2d 352 ..(Tex. 1977). 

"See UC.C. § '-201(28). 
"UC.C. § 2-104(1). 
1] See UC.C. § 2-104 comment f. 
'J See Sessa v. RIege!, 427 F. Supp. 760. 769 (ED. Pa. 

1977), a'fd568 F.2d 770 (3d. Cir. 197B)(one who races and 
deals with racehorses as a source of Income raiJs mto the 
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warranty of merchantability.)

"see UC.C. § 2-104(1). 
"470 F2d905 (10th C,r. 1972), affd. 503 F2d 953 (101h 

Cir.. 1974). 
171d. at 906,907. 
I~ !d. 
,g/d. 
~ See UC.C. § 2-607(3)(1). 
21 See Cohan, The UflIlormComme~/alCodeasApplled 

to Implied Warranties 01 "Me~hantabllity" and "Fitness" in 
Ihe Sale olHorses, 73 Ky. l.J. 665, 682 (1984). 

22ld. 
2:1 'd. 
~'/d. 

25 Supra note 21, at 673 
2(; Looney, Warranties in Livestock, Feed. Seed, and 

Pesticide Transaction$, 25 Mem. St. UL. Rev. 1123, 1134 ......,. 
(1994), see also Ark. Code Ann. section 4·2
316(3)(d)(ii)(Michie 1991); Fla. Slat Ann. section 
672.316(3)(d)(Wesl 1993): Ga. Code Ann. sedion 11-2
316(3)(d)(1994); III. Rev. Slat Ch. 810, par.a 512
316(3)(d)(1993); Ind. Code Ann seclion 26-1·2
316(3)(d)(Bums 1992);Kan. SIal Ann. secbon50-639(1983); 
Ky. Rev. Slat. Ann. section 355.2-316(MichlelBobbs-Memll 
1987): Mich. Compo laws section 440-2316(3)(d)(1994); 
Miss. Code Ann. section 75-2-314(4)(1981); Mo Rev. Slat. 
section 400.2-316(1994}; Mont. Code Ann. section 30-2
316(3)(d)(1993); Neb. Rev. Slat seclion 2-316(3)(d)(1992): 
N.D. Cent Code section 41-02-33(3)(e)(I983), Ohio Rev. 
CodeAnn. section 1302.29 (Anderson 1993};Okla. Stat. Til. 
12A seclion 2-316(3)(dI(1995); Or.. Rev Slat seclion 72
3160(3)(d)(1993); Tenn. Code Ann. seclion 472
315(4)(1992); Tex. Bus. & Comm. Code Ann, section 
2.316(f)(West 1994); Wash. Rev. CodeAnn. section 62A.2
316(3)(d)(Wesl Supp. 1994); Wis. SIal. seclion 
402.316(3)(0)(1993); and Wy.o. Sla(. seclion 34.1
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while the others were transformed with 
genes that conferred resistance to either 
the antibiotic kanamycin (representing 
the plasmid alone), or kanamycin plus 
the herbicide glufosinate. They found that 
while 2% ofthe nontransgenic plant seeds 
survived one winter, less than 0.3% of 
transgenic seeds survived. (The level of 
donnancy, and thus overwintering, is low 
in domesticated rapeseed.) They did not 
find a significant difference between the 
two transformed lines, suggesting that 
simply inserting the plasmid, which car
ries the kanamycin-resistance selectable 
marker, caused the same reduction in 
fitness as the plasmid with the glufosinate 
resistance gene. 

Such was not the result in the study by 
Lopez-Gutierrez and colleagues, who took 
several extra steps to ensure that their 
transgenic lines of Arabidopsis thaliana 
were only altered by the addition of a 
gene for chlorsulfuron resistance. 
Bergelson,J., C.B. Purrington, C.J. Palm, 
and J.-C. Lopez-Gutierrez. 1996. Costs of 
resistance: a test using transgenic 
Arabidopsis thaliana. Proc. Royal Soc. 
Lond. B 263:1659-1663. Plants with this 
herbicide-resistance gene were back
crossed two times to the parental line to 
remove any unwanted mutations induced 
during transfonnation. These were then 
selfed to produce two sets of plants, with 
one set being homozygous for the 
transgene and the second set homozy
gous for the absence of the transgene 
(controlsl. 

AB with the rapeseed study, separate 
lines were developed for plants trans· 
formed with plasmid alone (kanamycin 
resistant) and plasmid plus the 
chlorsulfuron resistance gene. After mea

.
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Plants pay a price/Cont. from p. 1 
tage due to their slower growth rate. The 
fitness costs of resistance to other herbi
cides is less clear. Weeds with mutations 
in the acetolactate synthase gene (the 
targetofherbicides such as chlorsulfuTon) 
have been thought to be equally competi· 
tive with their non·resistant counterparts 
in the absence ofherbicide selection pres
sure, but the heterogeneity of weed popu· 
lations makes this difficult to prove. 

In the case of genetically engineered 
herbicide resistance, the gene mutations 
and genetic background of the transgenic 
crop are much more controlled than in 
resistant weeds. Nevertheless, it is not a 
simple task to determine the impact of a 
new gene on the overall fitness of a plant 
because it is difficult to discriminate be
tween changes in fitness caused by the 
introduced gene itself and other disrup
tions arising during the process of engi
neeringthe transgenic plant. For example, 
unintended changes to the plant genome 
can be caused by the insertion oftoo many 
copies of the new gene, its position of 
insertion into the genome, or somatic 
mutations generated during plant trans
formation and regeneration. 

Two recent papers in the Proceedings 
of the Royal Society of London addressed 
the costs of herbicide resistance in 
transgenic crucifers. Crawley and cowork
ers compared seed survival over winter in 
three lines of rapeseed (Brassica 
napusJ.Hails, R.S., M. Rees, D.D. Kohn, 
and M. J. Crawley. 1997. Burial and seed 
survival inBrassica napus subsp.oleifera 
and Sinapis arvensis including a com
parison of transgenic and nontransgenic 
lines ofthe crop. Proc. Royal Soc. Lond. B 
264:1-7. One line was not transformed, 

Continued from page 6 
rid. 
l' Amencan Quarter Horse AssocIation, AQHA Official 

Handbook of Rules and Regulations 51 (1997). 
J2 Telephone mterview with Melinda Ramos, Registta tion 

Department of the American Quarter Horse Association 
(1.1., 31. 1997). 

XI Evans. J. WafTen, and Anthony Borton and Harold 
Hintz and L. Dale Van Vleck, The Horse366 (W.H. Freeman 
and Company 1990). 

:Jl Interview wffh Dr. Heidi Brady, Ranch Horse Cenler 
Director, Texas Tech University (Mar. 31,1997). 

:IS Telephone interview with Jim Marmon, Breeding Man
ager. Carol Rose Quarter Horses (Mar. 31, 1997). 

'*" Id 
r	 Tex. 8us. &Com. Code Ann. § 2-316(~(West 1994). 
.Jl3 Supra note 26 at 1137. 
J9 See Waddell v. Amencan Breede/S Serv., Inc., 505 

P.2d 417 (Mont. 1973)(applying implied warranty of mer
chantability to bull semen sales); Baden v. Curtiss Breeding 
seN. 380F.Supp. 243 (D. Mont. 1974)(apply,ng warrantylo 
Shipment 0' bull semen). 

.f(J See generally, Cohan. The Unifonn CommercialCode 
as Applied10 Implied Wananlies 01 ~MerchantabilitY and 
"Fitness"ln/lleseleoffIo"es, 73 Ky. l.J. 665(1984);sessa 
v. Riegle, 427 F. Supp. 760 (ED Penn. 1977); Alpert v 
Thomas,	 643 F. Supp. 1406 (D. VI. 1986). 

" Baden v ClJrlissBI1,ed"'!1SeN, 380 F.Supp 243 (D. 

Mont. 1974). 
Q 505 P.2d 417,419 (Mont. 1973). 
'3ld 
~ Interview with Dr. Heidi Brady, Director of Texas Tech 

University Ranch Horse Cenrer (Mar. 10, 1997). 
f5 Telephone interview wfth Mrs. Bill Morris, Breeding 

Department of Bill Morris Quarter Horses (Mar. 31, 1997). 
oe Id. 
"624 F.2d 1242 (5th Cir. 1980). 
-IBId. 
49 Krahmer, John, Commercial Ttansacfions, 48 SMU L. 

Rev. 973, 981 (1995). 
.~ Tex. Bus. & Com. Code Ann. § 2-316m. 
" U.G.C. § 2-315. 
S2 Supra note 49at 981 . 
5J Supra note 51. 
54 Supra note 26 at 1128. 
• U.C.G. § 2-315 eml. 2.
 
$15 Supra note 21 al679
 
"643 F. Supp. 1406, 1409 (D. VI. 1986).
 
.'ill/d. at 1419.
 
~ U.C.C. § 2-135.
 
ro 910 P.2d 801, 8IJ5 (Ct. App. Ida 1996).
 
" Willig v Ore/hailer. 274 P.2d 202 (Cal. App. 1954).
 
~/d.
 

~ sessav RIegle, 427 F. Supp. 760, 770 (3dCir. 1978).
 
54 Id.
 

suring several growth parameters, a 34% 
reduction in seed production was observed 
in the herbicide-resistant plants as com
pared to the non-transgenic controls. 
Plants containing only kanamycin resis
tance did not show this reduction, so the 
decrease in seed production could only be 
attributed to the presence ofthe herbicide 
resistance gene. Other factors such as 
changes in gene dosage or mutations dur
ing regeneration were also ruled out. 

These studies measured two important 
aspects of plant survival; seed produc
tion, and the ability to overwinter. Both 
studies found that transgenic plants were 
less fit than their non-transgenic coun
terparts, and in the absence of herbicide 
selection pressure would not be expected 
to survive over the long term as well as 
non-transgenic plants. The reason for the 
decreased fitness was not clear. 

It should be noted that both cases in
volve herbicide resistance genes that are 
expressed continuously, which may rep
resent wasteful carbon metabolism and 
energy drain over the lifetime ofthe plant. 
More research is required to explain the 
decreased fitness, and it is likely that 
fitness costs will have to be determined on 
an individual basis for each new gene 
used in genetic engineering. In the mean
time, these studies seem to support the 
notion that in genetic engineering, as in 
life, nothing worthwhile is without its 
price. 

------Jim Westwood, International 
Research and Development, 

Virgi nia Teeh 

** Editor's note: This article is reprinted 
with permission from the June 1997 In· 
formation Systemsfor Biotechnology's ISB 
News Report. 
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AMERICANAGRICULTURAL 

BWASSOCIATION NEWS 
Survey ... Make Your Views Count 

The practice of law in Rural America will be very different in 2010 than it is today. What do you think the future holds? How can our profession 
respond to offer a level of legal counseling equal to the very beSI legal traditions? In the next month you will receive a questionnaire through 
which you can share your thoughts, observations, and suggestions with fellow AALA members. All AALA members need your response - please 
take a moment to complete the questionnaire when it arrives and return it as soon as possible. 

1997 Agricultural Law Symposium & CLE Minneapolis, MN 
Oct. 17-1 8 

An advance brochure for the meeting wiIl be mailed shortly. If you know colleagues who may be interested in attending, please let us know and 
we will either mail a brochure to them directly or send you additional copies to distribute. 

Sleeping rooms in Minneapolis are in short supply during the period we will be meeting. Make your reservations early at THE MINNEAPOLIS 
HILTON and TOWERS; 1001 Marquette Avenue; Minneapolis, MN 55403. Rates: $114 Singlel $134 Double (Oct. 16 thm Oce. 19). Room 
registrations may be made directly with The Hilton by calling (612) 376-llXXl or toll-free 1-8oo-HILTONS. When making reservations, please 
ask for the group rate for the American Agricultural Law Association. 

Watch for airline fare wars this summer. When you hear of a good one, make your reservations on Northwest Airlines (NWA), the Preferred 
Airline for the Minneapolis meeting. Those persons traveling to the meeting on NWA between October 14, 1997-0ctober 21, 1997, whose tickets 
cost $2ooUSD/$27OCAD or more, are eligible for good discounts. Refer to WorldFile number NY213 when making your reservations. 
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