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Feder dr eguitionof AFOs:
the meaning of disc har ge

A previous discussion of animal feeding operations (AFOs) thet wil be considered

10 be a concentrated animal feeding aperation (CAFO) subject to the point source

polution regulaions of the Clean Waiter Act has generated a debate as o the

meanng dithereguiatory qualicaion conceming dscharges. 16 Agricuttural Law
Update 3(May 199).

Appendix Bdefnestwo aliemative dredives o estabish ateriaas a CAFO. 40
CFR 8122 AppendxB Thefistalemaive diedve(g)sbesedonanimalunis
wihabenchmark of 1,000 animal unis. Diredive (@) does not address discharges.
Thissuggeststhatregardesswhetherthereisarisnatadischarge, AFOswihmore
than 1,000 animal units are considered to be CAFOs under direcive (a).

The second alemeative, drecive (b), is besed on a benchmark of more than 300
anmd unis and paulart dsdhages. Sice diedive () 5 an alemaive
dredive (@), the assumption has beenmede that diredive () applesto AFOs with
301—1,000animal units. AFOs with 301—1,000 animal units may be a CAFO under
two enumerated condiions, bath of which involve discharges.

Afer deinediing the aiieria for the two diredives, Appendix B deinedies a
‘Provisd’ stating: ‘Provided, however, thet no animal feeding operation is a
concentrated animal feeding operation as defined above if such animal feeding
operationdschages onyinthe evertafa2Syear, 24-hoursomevent”40CFR.
§122, Appendix B.

The questioniswhether the Proviso serves as a quiadiicaion only for AFOs with
discharges orwhether an AFO needs to be discharging before it is a CAFO.

Qualification regarding design criteria

IntheMay  Agricultural Law Update inessaiedtetfan AFOwihiessthen
1,000 animal uniis dscharges wastes only inthe evert ofa 25year, 24-hour som
aevert, it would not constiute a CAFO required 1 have a National Polutart
Discharge Eimination System  (NPDES) permit. Implied in this statement is the
condusion that AFOs with more than 1,000 animal units were CAFOs regardiess of

Continued on page 2

Feder alcour tf inds that CFTC cannot
forcene wsletter publisher sor egseras
commodity tr  ading advisor s

TheUnied States DistictCourtforthe DistictofColumbiaonJune 21, 1999found

that the Commodity Futures Trading Commission could not reguire newsletter
publishers to register as commodity trading advisors under the Commodity Ex-
change Ads registration requirements.  U.S. Distict Judge Ricardo M. Urbina
condudedthattheregistrationrequirement, as applied by the CFTC, imposedaban

on the “pubishing of impersonal commodity futLires trading advice” which const-

tuied “an impermisshle prior restraint upon the exerdse of free speech and uns
afoul of the First Amendment of the Uniied States ConsiiiLiion”

The plainifis in the federal lansuit were desarbed as companies ‘who publish
books, newsketiers, Intemetwebsies, detaled vwiten instruction manuals (knoan
intheindusty as 'trading systems’), and computer sofware that provide nforma:
tion, analysis, and advice on commodity fuires trading” The coutfound thet the

Continued on page 3



AFOs/CONTINUED FROM PAGE 1

whether they discharged.
Suchaninempreaton teaisthe Pro-

R0 as a deson aiera quielicaion

regarding discharges. The qualiication

means that an abnomal discharge from

anaypicalsiomevertwouldnotoonst

tute a discharge within the meaning of

Appendx B. Mare spediicaly, any ds-

charge from an AFO with 301—1,000

of a25year, 24-hour siom evertwouid

notelevatethe AFOtoaCAFOunderthe

federal reguiations. Such an inerpreta:

fion i suggesied on a web sie main

tained by the EPA Office of Enforcement

and Compliance Assurance < htpd

esepagovioecalsiategy.himl >,

Required discharge
Experienced counselors argue that

there s no indicaion thet the Proviso

wes nat o goply o bath dredives. Un-

der this interpretation, an AFO with

morethan 1,000 animal units musthave

a discharge beyond a discharge from a

25year, 24-hour som evertt before the

AFOwould meet the definition

The inerpretation applying the Pro-

of a CAFO.

VOL16,NO.8 WHOLENO.189  Juy1999

Rt2,Bax292A, 2816 CR . 163
Ain, TX77511
Phone: (281) 3880155
FAX: (281) 3830155
E-mail: Igmccomick@teacher.esc4.com

Contributing Editors: David C. Barrett, Jr.,
Washington, D.C;; TerenceJ.Centrer, TheUniversity
ofGeorgia, Athens, GA; Theodore A Feiishans, North
Carolina State University; Brandon A. King, North
University

For AALA membership information, contact
\Wiiam P. Babione, Ofice of the Execuiive Directr,
RobertA LeflarLaw Center, Universiy of Akansas,
Fayetievie, AR 72701

Agricultural Law Update is published by the
Ametican Agricuitiural Law Association, Publication
dfice:MaynardPrining,Inc., 219New YorkAve, Des
Moines, A 50313, Al rights reserved. First dass
postage paid at Des Mones, IA50313.

Ths  publcation 5 desged D poide acuae  and
authoritative information in regard to the subject
matiercovered fissodwihtheundersiandingthet
the publisher is not engaged in rendering legal,
aoouning, o oher  poessodl sve b adie
udﬁemmnssmlaihemd

Leters  and ediorial contrioutions ae weloome and
should be directed to Linda Grim McCormnick, Ecitor,
Rt 2,Box292A, 2816 CR. 163 Avin, TX 77511

Copyright 1999 by American Agricultural Law
Association. No part of this newsletter may be
repoduced  or transmited in any fom or by any means,
electronic or mechanical, indluding photocopying,
recording, or by any informaiion storage or retievel
system, without permission in writing from the
publsher.

o dredives (@) and ()woudmean

that AFOs with thousands of animal
unis would not necessarly need a per-
mit under the Clean Water Act

Communications with oficials in the
USDA and EPA have not yielded a com-
mon response to the meaning ofthe Pro-
vso.  Shce the EPA s chaiged wih
enforangthe CeanWater Ad isinier-
pegiondhePrososaical Ho
ever,theEPAdoesnatseemipbeconsis-
Erthisinepesiondthe Poio
Indeed, the EPA's “Guide Manual of
NPDES Regulations for Concentrated
Animal Feeding Operations” suggests
that AFOs with more than 1,000 animal
unis are nat CAFCs if they discharge
anly in the evert of a 25year, 24hour

storm (p. 16, EPA 833-B-95-001, Decem-
ber 1995). The EPA may re-address the
niepreiaion ofthe Provisointhe near

fuure.

Mearnwhie, AFOswithmorethan1,000
animal units that do not discharge may
be reguiated under state law. Moreover,
although the Clean Water Act has the
federa govemment diredlly reguiating
pontsource poluion he CWA S ap-
ples © nonpornt soures. Miccosukee
Tibe of Indars v. Unied Saies ,1998
US. Dist LEXIS 15838 (Sept 14, 1998).
Counsslarsmaydesietocauionseveral
thousand AFO operators that state and
federal CAFO reguistions are subect to
change.

— Terence J. Certner, The Universily

of Geogia, Athers, GA

Newsletter publishers/Cont. from p. 1
Commodity Exchange Act's provisions[7
USC. §8 1a5) and 6m(1)] would have
as commodity trading advisors because
the fumishing of commodity trading ad-
vice was therr primary business or pro-
Bn

The saiory perdlies for g ©
regsier ndude possbke convidon fa
felony punishable by fines of up o
$600000 andor up o five yearsimpris-
onment.

ionsddnotunaiou ofthe CorstiLr

tion. Regstration as a.commodily tad-

ing adMisor under the CFTC's regula-

forsindudes fing an applcaion wih

the National Futures Association and

paying an annud fee. Addiionaly, reg-

Hans ae requied o atierd il

books and records which are suiject

CFTC ingpedion, and fle repots as o

rected by the CFTC.
JudgeUbinanaiedthet theplainiifs

hereneverengageinindvidualconsuita-

standard advice and recommendations
andundernocrcumstancesdotheymake
trades for their customers.” Conse-
quently;thecourtiound thetthe CFTC's
gpplcation ofthe CEAS regtraion re-
quiemeant o the panils in ths a2
constiies
notapoesson’
The couts opinion in Taucher v.
BoaseyEBandd ,canbeaooessed
fomthefdoning nemetsie hipd
—David C. Barrett, J.
Washington, D.C.

an aempt 0 regiae Speech,

21< Centur yAg
Commission
< hedules public

Istening sessions

SX pubc Kenng sessors © ddan
Sakehalder input on the fuire of US.
agrioulral polcy afler 2002 have been
announced by the Commission on 21
Century Producion  Agriculiure.
mission is charged under the 1996 famm
law with providing recommendations to
Congress onthe fuiure drecion fUS.
agyiouluIal poky.

The sessions are inended o provide
the commission, which is chaired by Dr.
Bany L. Finchbaugh of Kansas State
University, Manhattan, KS, with input
fomdssdosdfagioue tsim
peraive that we, n developing fuiLre

said. He said the commission is seeling
inputonfam poloy ssues thetneed o
be addressed, as wel as views on those
aurent poices that are working and
thosetretae nat

The scheduie for the meeings s as
ons

Aug. 12: Fresno, CA

Aug. 14: Spokane, WA

Aug. 16: Denver, CO

SegZLChcagQIL

ings may do so by visiing the
commission’s  website: http7/
www.agcommission.org . The deadine
for sgning up for the September isen+
g sessons is Septermber 3.
—Reprinted from the July 15, 1999
NGFA Newsletter
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Daniel
,é&d pPem

PENNSYLVANIA. The facts in
Homev. George A Haladay
sylvaniaSuperiorCourt,No. 324 Haris-
burg, 1998, 1999 WL 170801 (Pa. S»-
per), Mach 30, 1999, were as folons:

The Haladays own land in Columbia
County on which they operate a poultry
business. Daniel Home is an adioning
property owner who owned the property
prior 10 estabishment of the Haladay
poulty business. I Novernber, 1993,
theHaladayssiockedtherpoviyhouse

wih 122000 kying hens. The fadily
remanedundﬂanged exoeptforifem

wes hukin August, 1994.

Daniel Horne complains that the
Heladays' aperaiion of the poulry bus-

ness inierferes wih the use and enoy-
mentofhisonnpropertyinseveraiways:

(Dioegesanecessveamountolies;
Qtaesesasogady; Q)iaeses

excessie nose thet can be head et al

hous o the day and nght, and @) t

alons eggshels, feathers, and dead
dhdens o erer his propatty. Asare-

sult of these interferences and the
Haladays' unreasonable performance,
Homealegedthetthevalue ofhishome
decreased by $60,000.

Home started his action against
Haladay by wit of summons fied on
November21,1995. Subsequentlyacom-
plart wes fied © which preimnary
objections were fied. An amended com-

parwesiiedbesighecauseoiadion

on the same sot of fads ad alegng

ity besed in nuisance and innegh-

gence. The Haladays answered Home's

complaintbyalegngthetinoperationof
thefam, they exerased reasorable care
o minimize the fies, adors, wesie, and
forweste, indudng egosheks, fedthers,
and dead chickens, were proper meth-
ads. In addiion, the Habadays aleged
that Home's daims were barred by rea-
sonafPennsyhanils Proiedionof Agi-
culturalOperationsFromNuisance Suits
and Ordinances Law, commonly referred
D aste Rgt b Fam’ A4 ast ecad
prioris 1998amendments. Pa. State.
Amit 38861957,
Inthetrial court, the Haladays moved
for summary judgment. Home did not
respond 1o the mation or schedule any
addioreldsoovery Aferthetidlaourt
granted the Haladays' mation for sum-
mary judgment on the nuisance and the
negigence daims, Home appealed that
e
The Bl wes N as is a

STATE ROUNDUP

operationthethasbeeninoperationina
substantially unchanged condition for
morethanoneyear beforeaprivate nu-
sancecompaintsraisedagaingtiyan
adjoining property ownerwhohasowned
propety in the area before the agiok

tural operation began covered by the
Permshania ‘Rigit o Famt’ bw i there
isnoprodfthatthefamingaperationhes
\ioeted any feckrl S, orlocel st

uie, lw, or odinence?

The general siandard of review onthe
appealofagrantofsummaryjudgmentis
welsetiedinthatsummaryjudgmentis
proper when there exists no genure is-
SLedfmeterd et thethe party sek-
ngteuretseliedbtasa
meter of law. Al doubis are resolved
against the moving party and the record
able to the norvmoving party.

As b the nuisance daim, the oout
noed thet the “Right o Famm” lawv in
peeeatthetme ditis adionrequied
companngpariesiofietheimusance
adiorswihinoneyeardfinoepioncfan
dfasubsiantaldrengenthatoperaiion,
or the complaint must be based on a
\viokion o ary edad sBe, ar bcd
Seie orregion 8 BAE)Y). Fre
construcion of the decomposiion house
NAugus;, 1994 s considered a substan
tial change, Home's wite of summons
wes fied nnetkmcreyeeraferthe
changed fadily wes operaing

Home argued that the nghtto Fam
Lawdd natgpply as hesarura prop-
ety owner making a residential use of
hisbndprioriotheHaleoays estabishy
ing a poulty operaion n that area.
Honerelerediohelegebivepaoydt
the Ad, which sies thet the Ad 5
intended to consenve and protect and
encouragethedevelopmentandimprove-
mentof agriculural land for producion
offood and aher agriculural producss.
As the paicy sates, .. when nonagr-
auurd uses exerd nio agricukurEl
aress, agiouurd operaiions ofen be-
come the subject of nuisance suis and
orinances.” § 951. Home's argument
seamsipbethataprecondiiontoproiec
fion under the Adt is exdension of nor:
agiouua usssnbagicuud arees
(seeHennv. Oppatt ,248Ga. 140,281
SE2d 575 (1981) which interprets the
Georgia Right to Farm Law).

In reecing Hones agumen, the ocout

emphesizediretihepoicydiheAdisio
encourage the development of agricu-
wud brd thet 5 conssert wih the
emsdtheAd,ie,ncompancewih

federd staie andlocalsa esandreg -
Hos

Home also amued thet the ‘Right to
Famn’ does natextend protedion o pri-
vate nuisance complaints asthe heading
ofsedion9Asiates; LimiationonPub-

Ic Nusances” The cout noted thet de-
spie the heading languege, the et of
sedion 954(@) sats, ‘No nusanee ac-
tionshalbebrought. ..”"Nowhereelsein
teletdtesaliesadBeeDa
nuisances in terms of whether the Adt
exends b them. Basng is dedsion on
theoperaivewordsinthestatLie rather
thenthe sedionheadings, the courtaon:
dudedthatthe Actisnotambiguousand
gudesodtypesdnusancesuisad
ordinances.

Homefutherarguedthatthe Actdoes
natber nuisance causes dfadion as the
Haladays operation has not been ‘lan-
iy’ in goeraion for are year pioro
the daie of Home's st Home fied no
response 0 Haladays' mation for sum-
mary judgment and ook no further ac-
fion 10 raise ssue wih performance of
that Home submitied in suppart of this
damvesareerencepthefdihatte
Haladays' farm was inspected by repre-
sentativesofthe Departmentof Envion-
mental Protection and the Department
o Agiouiure. The Coutnoied et at
does nat indicate whether the Haladays
wee ded for fing b codldt her
business in a lanful manner. Based on
the review dfthis recard, the cout aon
dudedihatthereissmplynoevidencen
the record thet would raise a genuine
issue of materia fact regarding whether
theHaladaysoperatediherfadilynan
legdmanner. Therefore, the courtaon:
dudedthetthelonercoutddnaterin
granting the summary judgment.

As o Homes negigence theary of F
abity, whichwoudnatproiededbythe
‘Rght o Fam,” the coutt noied thet
whienusanceslegalydsinguisheble
from negigence, the disindion did nat
enableHometoproceedwihsutinthis
case. The court cbserved thet the exact
same fads support boh Home's nu-
sance and negigence daims and, inis
pinon, Home's negigence dam s re-
alyanusancedaimthatisime-baned
by the ‘Rightto Fam”

The cout afimed the gart of the
summary judgment order.

—John Becker, Penn State University
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By Theodore A. Feitshans and Brandon
A King

Introduction

On March 9, 1999, the U.S. Depart-
mentofAgriculture (USDA)andthe US.
Environmental Protection Agency (EPA)
issued the final Uniied Netional Strat

siok Straiegy) <http/imvww.epa.gov/
, deredae

owminafost htmw#1.0>
public comment. The final leestook
noexsing regustions, and s natbind-

ing upon USDA, EPA, the States, local
gwafrmmsorivaod(fams None-

important policy siaiement thet defines

the USDA and EPA interpretation of
exsing laws and regulations and the
overdlreguaioryapproachthathelve-

sk industy can articioeie.

The final Livestodk Strategy does not
oe Mok  gaag  on pesiues,
orrangeland. The final Livestock Strat-
egyaddresses onlythose animal orpou-
try farms where the animals or poulry
are concentraied and the feed is mostly
brought o the animaks or poultry. The
puposedihefrallivesiodkSiraiegys
0 mnimize water poluion from e-
stockand pouly fams while promoating
theeconomicvialy ofthelvestodkand
pouly ndusties. The key b achieving
thsgod isthe deveopmentofaed e
caly sound, economicaly feasble, and
site-specific Comprehensive Nutrient
Management Plan (CNMP) foreach live-
stockarpoulryfarm. Forthemajorty of
Ivestock and poury fams, the USDA
and EPA envision that development of
CNMPs will be voluntary, with farmers
acombination ofeducationandfinancal
incenives. Forbrge estodkand pouk
tryfams, honever, hesepanswlbea
mandatory part of the exising concen
trated animal feeding operation (CAFO)
permit process. These federal reguia

ae gyintheconie

Theodbre Feisharss & an extension spe-
aldkba rernagiouudadend
ronmental kv, Department of Agricut
turalandResourceEconomics, N.C. Sate
Universiy. Bandon King s a research
asssat h the Department of Agiak
turalandResourceEconomics, N.C. State
Uniesly. The viens epressed nts
aibaeteronn

xofser

tions do nat preempt state and local
reguiations thet are more stingert. If
adopied as envisorned, the frdl Live
siock Strategy hes the poentd © re-
duce the CAFO flfigation curently be-
foefeded and e cous

Federal CAFO regulations

The federd  regulations uder te Clean
Water Act that govem ivestodk opera
fonswere recently dsaussadinthe A
neuturalLawUpdate. TerenceCentner,
Federal reguiion of conceriaied ank
mel eediny qperalons 16 Agiauiral
Law Update 3 (May, 1999). To summa-
rize, 40 CFR §122.23 defines CAFOs.
Under 40 CFR 8§122.1, CAFOs are by
definion paint sources of suface weter
National Polutart Discharge Eimina-
tionSystem(NPDES) Program. Allother
animal operations are considered
nonpointsourcesnatreguiaiedunderthe
NPDES Program. These operations are
g kteclfatalbyhesses Sekes
areencouragedtoadopitheirownNPDES
programs that may be more stringent
thenthefederal A0CFR 88 1221(0&4).
Anapplicantunder the NPDES Program
mustuse aform approved by the EPAor
1he$e,fn asgewhacdsegped

fon n the pemt ssung process. 40
CFR 8§8122.1(d)&€).
Ananimalfeedingoperaionisdeiined
asaCAFOftmessany ofthe defink
tionsin 40 CFR §122.23 and Appendix B
ofPart122. UnderJ0CFR§12223(b)an

ormainained ford5daysormoreutof
any 12 month period, vegetation is not
maintained during the nomal growing
period i the area of confinement, and
the critetia in 40 CFR 8122, Appendix B
are met. Operations under common own-
are adecent

Appendx B hestwoparts. Secion @)
Issnumbersafanimalsiormostspeces
divesiodandpoulythetcorsiiiea
CAFOunkessitisdemonstrated thatthe
‘animal feedng  operaion dschamges oy
ntheeaentofa25year, 24hoursom
evert"Sedonjgppiesivanimeliesd-
ing operaions where there are fewer
that weste discharges to surface waters
through a man-made conveyance or by
diect contact of the animaks or pouly
wih the waier. Al spedes are consd-
eredigetherusngoonversontadorsin

ograms and

the reguiation to determine whether the
threshad numbers of sedions @) or ()
aemet

TheEPAmayalsodetermine,onacase
W(zsebassmgrﬂermrdfeed

ing operations are CAFOs where it is
detemmdtfmtfearmalfeed”gop
erdion B a sonicant conrouior ©
poluion afweters ofthe Unied Staies.
40CFR812223(). Inodertomakethis
determination, the EPA (or the Saie o
which the program is delegated) must
determine that weste is conducted o
weters of the United States through a
marHmade conveyance or by direct con-
fact of the anmals wih weier. Such a
determinationmustbemadebyanonsie

ngpedion.
Gven the compexty of the CAFOregu-

Bn &t Bt wupsg ta tee sod

be disagreement about coverage of the

e Acodngiothe Update aikbe

fared D aowe, here ae arenly &

sued about 2,000 NPDES pemits (state

and federd)) for CAFOs aut of atod of

10,000 animal feeding operations with

more than 1,000 animal units. Under

North Carolina’'s nondischarge program

there are 2,714 permited vesiock f

diiies.N.C.DepartmentofErvironment

and Natural Resources, July 1999. Of

thsidid 2386aeiorsainefamswih

1,383 having a permited capedly (ac-

tual numbers of snine at some fadliies

may be below pemited capadily) in ex-

0ess af 2500 swre. (2500 sare s the

cuoff under Appendx B) of Part 122)

ThesefadiiiescurentlyhavenoNPDES

may substantially underestimate the
number of animal operations that meet
the definiionofaCAFO under Appendix
B@). There ae aso kely addiondl
operations that may meet the definiion

of a CAFO under Appendix B(b) or upon
ingoediononacase by case bess.

State programs
North Carolina is among the many
Saies that have developed more st

gent reguisiory programs for vestock

andpoultiryfarms. AthoughNorthCaro-
linahasastate NPDES program, CAFOs

are regulated under its non-NPDES
nondischarge program. North Carolina,
on cases, does notissue NPDES permits
o CAFOs. Under North Carolina’s pro-
gram,swinefamswith250ormorehead
arereguiated. Numbersforatherspedes

o Mesiodk and pouty are smially
lowered from the requirements in the

4 AGRICULTURAL LAW UPDATE JULY 1999



federal CAFO program. In 1996 the Gen-

eralA%errbVaﬂmd Ivestock faim
thepassagedSenateBl

(SB)1217. SB. 1217 amended require-

ments that restict where new or ex

panded swine fams, lagoons, and spray

fels canbe sied, and rewoe require-

ments for animal waste management

plrs for cetain estodk and pouky

fams. SB. 1217 akso required cevfiica-

tion of operaiors of animal weste mary

agement systems on ivestock and pouk

tyfamscoveredbythelaw. in1997the

General Assembly passed House Bill

(HB)515whichiurthertightenedswine

fam siing requirements. HB. 515 re-

moved large swine fams from the agr-

Al other faims remain exempt from

oounty zoning;, honever, no fam is ex-

empt fom munidpal  zonng  ether  within

copoaeimsowihnteedaen

1o zoning juisdidion of munopek

tes.  imporanty, HB. 515 paced a moa

forum on the construction or expansion

of most swine famms. There is an exoep-

fonforiams thet use quelying,imno-

vative technologies. HB. 515 also man

daiedagahaiedvolamportwsten

odor fom hesok  ad podly fams

HB. 1480, passed in 1998, extended
the moratorium on new swine farm con-
struction or expansion through Septem-
ber1,1999.HB. 1480 modiied the def
nilon of innovalive techndlogies under
which new orexpanded swine farms may
be exempt from the moratorium. HB.
1480 akso required that swine famers
haveaconirad,andteteachsuchine-
gatorbegvenndice dfanyfamenvo-
kion. On Juy 21, 1999, the Generd
AssemblypassedH .B.1160thatextended
the moratorium through September 1,
2001 HB. 1160 also extended and ex-
panded an exising piot program for
mspecuon ofanlmalwaste management

of Environment and Natural Resources
0 compee aninvertory of inechve b
goons by March 1, 2000.

The N.C. Environmental Management
Commission adopted temporary
Rules for Animal Operations
ay 11, 1999, wih an efechve dee of
March 1 < g2 Hhip/oaqstaencus/
Rules/Adopted/> . The permanent draft
e s avalbe for eview <htip#/

Odor
on Feu-

dag.state.nc.us/Rules/Draft’>

the temporary ruie, the Department of
EnvironmentandNatural Resources, Di-
vison of Ar Qually, s emponered
respond to complaints about odor from
animaland poultryfamms, andtorecire
best management practices to reduce
objectionable odors. Under the perma-
rertdatiues fadopted avesok

and poulty farms covered under the
rues woud be required to submit an

.Under

temporary Odor Rules
can document that particuiar reguire-
ments ae pobdemetc for ther stue:

tions. Inierested persons should coniact

tedianirdsss

/fwww.state.nc.us/EHNR/files/hogs/
hogplan.htm> . \WWhie some o te ee-
mens of this proposal may be imple-
mented administratively, most of the
pproposal i require adion by the Gen

eral Assembly. The General Assembly
dd nat pess the leghiion needed ©

fully implement the Govemor’s program
dmgthereoerﬂympb!ed 199 s

' IﬁformaﬁonmifeNaﬁwCardinaand
other state programs may be found in
State Compendium: Programs and regu-

’ e

operations , (EPA) August 1999. This
massivework (399 pages) coniainsnfor-
mation about the regulation of animal
fedg opedos hd D sEes Puab
Rioo,andthe Vignisands. Theworkis
notintended to be comprehensive. Some
ofthe materdl 5 severd years dd and
there are minor enors (such as inthe
names of siate agendes), noneheless
savalebe eerence foranyoreinier-
esedinsiae appoachestoanimalieed
ing operations. The Compendium may
befoundinpdfformatontheEPAwebsite
at < htipAvwv.epa.goviownmvafo.htm>.

Aoccoding o the Compendium tee
are 43 sates wih aLihorized Sate pro-
grams. The EPA identified 5 reguiatory
approaches that siates use: federally
administered NPDES programs, feder-
ally administered NPDES and state ad-
ministered non-NPDES programs, state
administered NPDES programs, state
administered NPDES and state admin-
istered non-NPDES programs, and state

administered non-NPDES programs. Of
the 7 staiesnatauihorizedivadminsier

the NPDES program, 4 rely solely onthe

federal NPDES program to address
CAFOsand3havenon-NPDES programs
addressed to CAFOs in addition o the

state NPDES programs. Three states
that have NPDES authority regulate
CAFOs solely under state hon-NPDES
programs. Thiry-wo states regulate
CAFOs under state NPDES and state
non-NPDES programs.

Court decisions
Ciiizen suits t address CAFO-+elated
issues may be broughtunder section 505
ofthe Clean Weater Act
[Any dizen may commence a av
adion onhis onn behalk
(1) agpret ay person (nduding ()
the Unied Saes, and () any aher
governmental instrumentality or
agency o the extent pemited by the
eleventh amendment to the Constitu-
fonwhosalagediobervieioncf
(A anefiuent sandard or imiation
under this chapter or (B) an order
issuedbythe Administratorora Siaie
with respect 10 such a standard o
imiaion
(2) against the Adminisirator where
theresakegedafalrediheAdmin
raior o pefom any adt or duly
undertischaperwhichisnotdsoe
tionary with the Administrator.
B USC. §1365@)

Before any action is commenced, sec-
fon1365()requires60-daynaliceiothe
EPA Administrator, the state where the

\iokionsocaisd andiheakegedhvios:
tor. Where the EPA o the state has
already begun a complance acion, no
dizen sut may be fied, honever, any
dizen may nenere as dfight Fora
pesn b hae sadgbe s a
intevene, that person must have “an
interest which 5 or may be adversely
afleced” 3B3USC. §1366().

Ciizen groups seeking jurisciction
undersedionS06@))and@ipconiest
EPA's management of delegated state
animal feeding operation programs have
nat receved afavorable response nthe
oouts Sedn(@(reqLiresaviosion
aofthe Clean Water Actto suppart uris-
diction; mere “maladministration” by
EPA b insuficert o suppart jurisdc-
th Cross Timbers Concemed Cliizens
v. Saginaw ,991F. Supp.563,1997US.

Continued on page 6
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Dist LEXIS 20346, at *8 (ND. Tex
1997). There i juisddion under sec
tion @2 only where EPAS duty s
nondiscretionary. Cross Timbers Con-
cemed Clizens v. Saginaw , & #5658
*570. As o Sae agenaes, anly sedion
@0 aonesjuddonoeniosios
bysaeagendesandihetirsddionis
expressyimiedbytheeleventhamend-
met © the Corsiittion Foebd v Meer,
13F.Supp.2d843,1998U.S DistLEXIS
12085, at *17+*20 (ED. Ws. 1998).
Nonetheless, even n the aurrent post
Seminole ( Seminoe Tibe of Forcha v.
Foida | 517US.44,116SCt1114,134
L Ed. 2d 252 (1996)) ervionmernt at
leastone couthas upheld the coninued
ey of i o see of
aas in Cean Waier Ad dizen suis
under the Ex parte Young exception.
Foebelv. Meyer & 24#0,

The duty ofthe EPA, under the Clean
Waier Ad, © regubie d dsdharges,
through the NPDES permit program is
weleshidhed American Mining Con-
gessv. EPA |, 965 F2d 759, 1992 US.
App.LEXIS11656 (9t Crr. 1992);
ral Resources Defense Coundi, Inc.
(NRDC) v. Coste |, 568 F2d 1369, 1977
US. App. LEXIS 6029 (DC Cr. 1977).
Nonetheless iiswihinthedsaeiondf
EPA to use a general NPDES pemmit
program rather than an individual
NPDES permit program to regulate
CAFOs:

Natu-

Theresasoaverypradicadierence
between a general permit and an ex-
empton. An exemption tends o be-
ome indelinie:
the pobem dops autdf st b a
poddfinerg, Lrkely o be recaked
n te amane o ass o a Sog
pdA proagonet I conires, the
generalorareapermitapproachiorces
the Agencytofocus onthe prodems of
ciegas and requires thet the
problems afthe regionbe reconsidered
atleasteveryfiveyears, themaximum
duation ofa permt

NRDC v. Coste  ,a*%

There are Imis, honever, o reguia
tion under the NPDES program. Emis-
sorsioartretulimeislyreechsuface
waters ae ouside te scope of the NPDES
program. Chemical Weapons Working
Gop, Inc. v. US Departmert of the
Army, 111 F2d 1485, 1997 US. Amp.
LEXIS 7926 (10h Cr. 1997). Catfeon
pesture orranchiandare natindudedin
the defnionafa CAFO.
1al Desart Assocation v. Dombeck
F.3d 1092, 1998 U.S. App. LEXIS 38314
©h G 1998, e, Uhied Saes v.
Phza Healh Laboratores, Inc ,3Fd
643, 1993 US. App. LEXIS 22414 (2d
Cir. 1993). Whether EPA can reguiate

Oregon Natu-
N/

discharges t groundwater, even where

the groundweter is hydrdogicaly o+

neced t suface water, under the NPDES
program is a source of disagreement.

United Siatesv. Conagra 1997USDet

LEXIS 21401, at *7-88 (D. Idaho 1997);

Ummatita Water Qually Prolective Asso-

an e v. SmihFRazenFoods, inc, ,
1997 US. Dist LEXIS 16458 (D. Or.

Thedstindionbetweenapointsource
ofsufacewaterpalutionandanonpoit
soucehesbeenasoucedfoonidsnce
the inception of the NPDES program.

Paint sources ae eadly idertied oo

centaied  souces  of weter  palution whie
nonpaint soures ae more difict

ey, diilse sources of weter par

fon. Ahough the deindon & atr

trary, the consequences are enomMmous.

Lvestock fams that ae nonpont  sources
dmaterpol@aeregjatedmm

rraafxe»erylﬂemﬁm‘l‘rme

farms may be required o develop an
animal waste management plan de-
sobed above. Livestock fams thet are

pont sources of waier polution must

apply o the NC. Department of Envi
ronment and Natural Resources (DENR)
nationSystem(NPDES)permit The
pendium yeferenoedabovedesabeste
regulatory environment in the other
states. Compared o North Carolina’s
nondischarge permiting processandthe
regulatory approaches  used in - many other
states, the NPDES permiting process

can be lengthy and expensive for bath

technical and procedurd reasons. Be-

fore a state or EPA can issue an NPDES
pemititmustinvite pubiccommentson

the tems of the proposed pemit Hs

foricalymostivestockandpoulryflarm-
ers assumed that, at worst, they were
nonpoint sources of wetier polution.

Courts have consistently found famm-
ersmisiakenintisassumpion. n Car
v Ala Veck hdsies e , 9B Fd
1055, 1991 U.S. App. LEXIS 9829 (5th
Cr.1991), heFhCrolireversedthe
deiitooutandalonedadizenautio
continue against Ala Verde, the opera

Com-

dtepbrisai Thedditaout

found as fact that although Alla Verde
had since improved its waste manage-
mentsystem, thatitcould notguarantee
thatnodischarge exaatior 25yean 24

hour som event, would ocour in the
fuire. Snoe Ala Veerde coudnotprove
thetitwouid have nofuiLire dscharges,
theFHihCroutheldthetiddnomest

the EPAsefiuertimiforanimalfeed

ing operations, 40 CAR 8412. The Fith

Circuit conduded thet Al Verde was a

CAFOrequiredtohaveaNPDES permit.

Applyingthe Supreme Courtsholdingin

Gualney of Smitiiet] Lid v. Chesar

Jpeake Bay Foundation, Inc L48AUS 49,

10850t 376,98 Edl 306(1987) e

FihCGrouthedtretthe panifshed

sandngiohingadizensuunderthe

CleanWater Actbothbecausetheladkof

a NPDES permit was a violation that

oontinued afer the sut wes fied, and

because Alla Verde might “continue

discharge in infermitient o sporadic

[SesencSy Carv.Ala Verce Indksties,

hc ,a®13*3L
Inanexpansive19%4dedsion heSec-

ond Crouit reached a.conduson simiar

fothet reached by the Fih Grat n

tetdacEm, Concemed Area Residents

for the Ervironmertt v. Souttview Famm

(Soutvien),  34F3d114,1994US.App.

LEXIS24248(2d Cir.1994), aetared

1995 US. LEXIS 2839 (US. Apil 24,

1995), the Second Circuit held that

Southview Famm, a large, upstate New

York dairy, was a CAFO for which a

NPDES pemit was required. The Sec-

sn seting aste ajuy verddt findng
ofthe Clean Water Act The Second Cir-
authedthatmanurethatisdifuserun
off butwhich is subseguently channeled
throughaman-made conveyance suchas
a ppe can cordliLie a dscharge by a
pat souce Southview , a *14*15,
The cout also charaderized Iquickme:
nurespreading vehides as mobie pornt
SOUTES Southview , & *14*15. The
therrfindng of apaint source dscharge:
on aoumsianial evidence.
a*18%21

Two recert detict cout cases ad-
dressing the CAFO issue have cited
Souttview  favorably . InDecember, 1998,
the US. District Cout for the Easten
District of North Carolina applied
Southview  atthe preiminaryinuncion
slage ina case brought againsta Naith
Caroina hog fam. In American Canoe
Assoaation, Inc. v. Muphy Fams, Inc.
the Eastem District found thet the hog
fam subject of the lawsuit was a CAFO
and required the defendants in the case
to apply to DENR for a NPDES permit
Ore issue raised by the defendants was
DENR's policy against issuing NPDES
pemis 1o Ivestock and pouly fams;
honever, the coutnoied nafoonoieto
its deasion that DENR has agreed with
EPAissueNPDESpemitstolivestock
and poulry famns. The distict courtt
noted thet there had been a least o
unavthorized discharges of swine waste

Southview
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noweersdthe Unied Siaies. Amert-
can Canoe Assocaton, Inc. v. Muphy
Fans i, as
In Community AssociationforRestora-
ton of the Envionment (CARE) v. Sd
Koopman Dairy, 1999 U.S. Dist. LEXIS
8348, at *5*13 (ED. Wash. 19%9), the
district court granted summary judg-
met for te phnils on te s o
whetherthedefendantswere CAFOsthat
require NPDES permits. The courtnoted
thetabroed defintion of apaint source
should be appied but reserved for tial
the ssLe of ‘e exiant o which te
Defendarts [5d] lends, the aperation of
the fdiies and the adions of e mer
nure-spreading equipment are point
s’ CARE v. Sid Koopman Dairy ,
a*13 The cout ako resaved for tidl
the ssLe dfthe edent b which dais,
dichesand canalsthateveniualy drain
o the Yalima River are waters of the
United States reguiated underthe Clean
WaterAct CARE v. Sid Koopman Dairy ,
at *13*14. On anather threshold issue,

we gt o ain  CAREv.SidKoopman
Dairy , a *14*15. The cout a0 ad
dressed the gopicable saiLie of imia:
tions under the Clean Water Act
v. Sid Koopman Dairy ,a*16%17.
Two ather cases are warth noing. In
Texas Natural Resources Conservation
Commission v. Accord Agrculiure, Inc,
1999 Tex. App. LEXIS 4472 (Tex. Ct
App. 1999), the Texas Court of Appeals
alfimed a lower cout decson invek
dating the state CAFO rules as unsup-
ported by reasoned justiication.  In
Prestage Fams, Inc. v. The Boad of
Sypervisars of Noxubee County, Missis-
g ,1998U.S.Dist LEXIS16335(ND.
Mss. 1998), a federdl distict cout
grantedapreiminaryinuncionagainst
theenforcementafiocalsninefamorndi
nancesbasedupondue processandother
grounds. Thesetwocasesilustrate some
o the hudes thet Saies and partior
by loca govemmenis face n develop-
ingiuesioreg biethelhesiodkinds:
L

Conclusion

The fistkey ssue n regbing ar
mal feeding aperaiions is the defniion
of a dscharge. Tednicaly there s o
bightine betweenapontsouceanda
nonponnt source of weier polutior; the
dddnsabdn Thssa
Celecle nor-
NPDES programs such asthose of North
Cadina and thity:seven ather Siates.
Only sx dsaes soely  on norHNPDES
programs.) Non-NPDES programs rely
on the assumption that the ivestock

CARE

fams reguiated under those programs
arenatCAFOs. Thisisparicularyproo-

lematic where the Ivestock fams regur

lated have animal numbers in excess of
thoselstedind0CFRpart122, appendix

B(@@). Forsuchafamnatiobe a CAFO,
imustheabletoprovethanodsdhage

cous eceptnte eentdfa 25yeqr,
24hoursiomevent Gventhe sensiiv-

ity of modem detection equipment that
canceedpoliarisaparspertion

o lower, this slandard may be impos-
shebmedfisindeedtesacad
foradischarge under Appendix Bofpart

122 Suchasandardwould asapradt

cd meater deine a souces of weer
pauionaspartsouces Thisresuts

Clean Water Act that holds thet the
NPDES program does not apply to
NONPONESOUICES. OregonNatural Desert

sstediuynddnigheddic

tion between pointand nonpoint sources
remains. EPA's Livestock Strategy ad-
desssshutdoes natresohe s ssLe.

The second key issue in defining
NPDES programs for animal feeding
orerairssbsethe spedtepo-
gamintemsafwhichfamstoindude.

This 5sue overps wih the it sce

one candhocse bimi e soope ofthe
NPDES programtothosefarmsforwhich
regulation under the NPDES programis
requiedbythe CleanWaterAct. Atthe
atherextreme one canreguiate vituialy
alvestockiams underindviolel per-

mits as has been suggested by the Envi-
ronmentalDefenseFund (EDF)forNorth

Cardlina swine farms. < http://

www.hogwatch.org/resourcecenter/
onlinearticles/phaseout/
execsummary.html  >Whie a program of
indvidual NPDES pemmits for al or
nearlyalivestock producerswouldpro-
\idkethehighestieveldfiregLioryover

st hepudchesnatindcaiedavd
gessopyortecstdfsuh a
program, and the cumernt low (or non-
exsen) pok mags inthe vesiock

industry mean thet texing the industry

0 support such a program is neiher

produce improvements in surface water
Cpely.

EPASs Livestock Strategy, at 24, im-
ples thet the costs assodaied wih an
individual NPDES program can be
avoided by moving toward a general
NPDES permit program for most animal
feedng gperaios It 5 BPAS god ©
encourage the saies  develop these
general permit programs as delegated
saie pogams. Whie this s a useil

step toward reduong the aost of compk
ance for bath reguiors and the regu-
lted communiy, a thid key issue re-
meains.Underthetermsof EPAseffuent
guidelines, 40 CFR 8412, CAFOs regu-
lied under ether general or indvidual
pemits may not discharge. Unless the
defniion of a dscharge can be beter
defined, al CAFOs permitied under e
thergenerdarndvidualparmisareat
iEkdfdzensusardecossassos

aed wih ligeion. Deie ts dif

culty, delegated general NPDES permit
programs have a major advantage over
any general or indvidual NPDES pro-
grams administered directly by EPA.
States may use separate state authority
pincoporae adorconird, & poluion
prevertion, vermin (Quch as fies) con

tro, and groundwater profedion inip an
integrated permit programwhereas EPA
simied bthetauhoiy corianedin

the CleanWater Act. Forsuchaprogram
oworksiatesmusthavesuchauthory;
however, most siates do and those that
do nat can enadt such authority. The
advaniage o vestodk producars is thet

they can obtain one permit from one
agency rather tan mutipe  pemis  from
muide agenoes hts regad t 5
essential that EPA's CNMPs be coord-
untary State programs.

Despite its flans, EPAs Livestodk
Straiegy k5 a uselul atiempt o address
sufacewaterpolutionfromanimalfeed-
ing operations. The emphasis on volurk
tery programs Wi be pariicuiatly pro-
dudive i reduang weter poluion
EPA can better define the boundaries of
its mandatory programs so that produc-
es can paticpete n voutaly  pogams
wihoutfearthat such paridpeionwl

Asepnts dredons EPAS Ceen
Water Act (CWA) Compliance Audit Pro-
gram (CAP) for pork producers. The CWA
CAP wes esabished as a resut of an
agreernentbetweemheEPAandtheNa—

complywihthe CWA fvoaiors ofthe
CWAareioudasaresutaftheseaudis,
pok producers have 120 days o report
themtoEPAandthencomrectthemwithin
ageedied ime nadero aad paret
fesNoethetavoobnoedSaieperdies
forvideiors foud es a e of tee

ads ae dgpadet onpolsos O sEe
programs. Many states induding North
Cadina walve o reduce perdlies for
ponpt sshrepaing of most vicktiors.
Information on the CAP may be found at
http://es.epa.govioeca/ore/porkcap/
aashhm  arbycaingthe EPARegon
4dieatd0d) 529000,
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