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Shar ed appr ecdation ltgation update

OnJune 29, 2001, a lawsuit challenging the Farm Service Agency (FSA) interpre-
tation of Shared Appreciation Agreemenis (SAAS) wes fied in the US. Distict

Courtforthe Districtof North Dekota. Stahlv. Veneman ,No.A301-85,(D.ND.
fied June 29,2001) (Complaintamended b add addiional painifs, Aug. 8, 2001).
Trepaisin Siahl  are over one hundred fammers from North Dakota, South

Dakata, Idaho, llinois, Indiana, lowa, Kentucky, Louisiana, Michigan, Minnesala,
Missouri, Montana, and Nebraska. Each signed an SAA with the Farmers Home
Administration (now FSA) as part of the administrative debt restruciLiing offered
todeinguentbomowers. The SAAwasrequired of al borowerswhoreceiedadebt
wite down of FmHAFSA debt. Each of the bomowers in
therr property during the tenyear term of the SAA
Thepimaryssuenthecaseswhetherthereisanadbigationonedattheendof
theterm ofthe SAAs. The plainiifis argue thet they are only ieble under the SAA
fthey soldtherfam property, pad offther delt, oraeesed farming, anditrethe
agreement ‘expires” without obigation at the end of the tenvyear term. The USDA
postionsthattheend ofthe SAAEMsissfanevertthattiggersarecapue
determinaiion, and thet up D ity percent of any apprediaion nvaluiewlbe due
attheend ofthe SAAEIM. A second, aliemative, issue concems the detiemination
of the maximum amount that USDA can collect under the SAA, if an obligation is
found. The plaintifis moved for a preiminary inunction  enjoin the USDA fom
teking any oolecion adions duiing the pendency of the case.
OnAugust22, 2001, thegovernmentprevaled inthefistround of tisliigation

Siahl coninued o fam

when the coutt denied the plaintifs motion for a preiminary inundion. SHv
Veneman,No.A301-85[D.ND. Aug 22, 2001). indenying the maiion, the court
addressedthefourpatsandadiorpreimnaryinundionssetforthin Dataphase
Sses hcv.CL Ssens e ,640F2d 109,114 @ Cr. 1098). These are 1)

kelhood of success onthe meis, 2) threet ofireparable ham o the movart; 3)
belance of hams, and, 4) pubdicinerest Most of the courts opnion disausses the
metis o the case and the kelhood thet the plaintis Wl sucoeed. The aout
conduded thet the plaintis hed not shoan alikelhood of suooess on elher ofis
daimsweghingheaMyagainstiheissuancedfapreimineryinundion. S dip
Qa8

Continued on page 3

Histor y of Chapter 12 bankr uptc y
on again, offagain

Chapier 12 is avaiae once again. Recently signed Public Law 107-17 makes
Chapter 12 efiecive untl October 1, 2001 Both the Senate and House versions of
bankruptcyreformiegisiationwouldmake Chapter 12apemanentpartofthe Code.
Nevertheless, Chapier 125 onagain, dfagain” siaius hes been dificuk o falow.
Consider the folowing historical review.

Chapter12,  AdustmentofDebtsofaFamiyFamerwithRegularAnnuallncome
wes fist enacted in Odiober 1986 as a response o the farm aisis of the 1980s.
Bankruptcy Judges, United States Trustees and Family Farmer Bankruptcy Act of
1986,Pub. L. No.9954, 1t I §256, 100 Siat 3088, 3106:311:3(1986) (codiiedat
11 USC. 881201 - 1231). Orignely, i hed a sunset provison thet provided for
repeelonOdober], 1993 Pub.LNo. 99564, Il 8302, 100t 3083 3124

(1986
On August 6, 1993, Chapter 12 was extended for anather five years. Farm
Bankauptoes, Extension, Pub. L No, 10365, 107 St 311 (1993). Chepler 12

dicely sursetatthe end ofhis exenson, on Ocioler 1, 1998
Chapter 12, however, was resurrected with a six month retroacive extension as

Continued on page 2



CH.12/ CONTINUED FROM PAGE 1

part of an omnbus gppropriations bl
pesed Berin October. Omnibus Con-
sol/daled and Emergency Supplementtal
Act PL106277,dv.

Cit1,8149,112Sa 2631, 2631-610-
11 (1999). Ths extenson wes for six
monihs, refoadive o the sunset date.
Chapter 12was thus setto expie again
onApil, 1990,

On March 30, 1999, Congress once
again passed a shart term extension o
te posos o Cheper 12 Bankupicy:
Extension of Reeracimentof Chapier 12,
Famiy Farmers Indebtedness ,Plb L
N0.1065,113St 9(1999). Thisexent
sion provided a simonth extension, &
lowing Chapier 12 toremainavaiableto
elgble famiy famers untl October 1,
1999,

Chapier 12 sunseton October 1, 1999,
butwas resumected on Ociober 9, 1999,
Bankmptcy-ExtensionofFamiy/Farmmer
DebtAdustment  PubL10670S1,113
Stat. 1031 (1999) reenacted Chapter 12
fonnemonths retoadivetoOdoer],
1999. The new sunset date became July
1200

Congresstidnatiakeadiontosiopthe
July 1, 2000 sunset Chapter 12 was
repealed as of that daie and wes nat
resueced for dmosta year.

OnMay11,2001, Bankruptcy, Chapter
12- Reenactment  ,PubL. 1078 S1,115
Sa 10 (2000) revived Chapler 12. &
provided for an 11 month extension, &
thoughbecausetheefiecdivedaieapplied

retroecivelybaddotheprevoussunset,
Juy1,2000 heblonlyextendedChep-
ter 12 to June 1, 2001 Chapter 12 was
only avalable under this extension for
twenty days.

Chaper12\/\esagamrepealedamud
12001
OnJune 6, 2001, the House passed HR.
1914, a bl tat rewwes and exends
Chapter 12 bankupicy, this ime urtl
October 1, 2001 |k passed 411-1 On
Jdure 8, the Senaie passed the bl by
unanimous consert. ltwas presented to
PresidentBushonJune 18andsignedon
Jdune 26, 201 |kt ook effect as Pubic
Law 107-17.
—Susan A Schneider, Assistart
Professor and Director; Graduiate
Program in Agricultural Law, Univer-
sl of Akansas Schodl of Law
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State GMOr ex ictions and the dormant

commerce ¢ lause

Legsiation that would enact a tempo-
rary morioium or resticion on the
sae o geneticaly modiied oganisms
(GMOs) was recently introduced in some
states. Opponents of the legisiaion
daimed state restrictions on GMOs vio-
late the domant commerce dause ofthe
US.Corsiiution Thisarideaddresses
those challenges and makes the argu-
ment thet, f done conedly, GMO re-
stidionsshouidnoviostethedommant
commerce dause.

The US. Constiution requires that
“TheCongressshallhavepower. .. Toregu-
late commerce...among the several
Siaies” The negaive ordomantaspect
ofthisdause .. .prohdiis economic pro-
tecionism—thatis, regulatorymeasures
designedipbenettinsiaie econamicine
terests by budening oukofsiaie com-

usLalyenialatnosepappoech s,
5 the Sailie dsaimneiony or does
haveanexaeniodead 2o he
wisusUalydedaredinvald Second
the saiLie s nat dsoiminaiy or ex-
trateniond, does the Siiuie impose
burdens upon interstate commerce that
auneghthepuaivelcalbenets fa
SaiLie suvives these o sts, couts
generdyirdiidoes notdflendhe dor-
mant commerce clause.

The juddal review sandard for the
fspogste fiebwinguesin
commere, then facouffw stie the
Bwunessthe sae orlocally candent
ondiraie underigorous sauiny thet i
has no aher means 1o advance a legit-
metebcaineres”Solongessaelw
restrictions on GMOs impase simiar re-
sticions upon boh oukcksiaie and in-
Saie seed supdersand donatiavorn:
s nerests, courts shoud nd et
the laws do not overtly disciminate
aping oukofsEie suppiers. Ben
Siate legsiation resticing GMOs s

found o dsaiminaie against ntersiaie
commee, & coud suve a constiLe
fordl delenge | the bad ineress
importanceandtherearenocthermeans
to accompiish them.

Couts coud ind legiimeie locdl i+
teressiondude; (1) saleguardngfam
ers from envionmental contamination

aropoenislietlyesresioiereic

dift fom GMO products, and (2) pro-
teding famers and the Siae's gan
handling industry from economic harms
thet may resuit from imited opportun-

ties to market commodites thet contain
GMOs. The lack of alematives o ad-
vance local inierests may be especialy
prevalent where companies are intro-
ducing GMO products to new commodi-
tiesthatmaypermanentyaliertheenv
ronment and the marketplace. The com-
bination of evenhanded restricions

should be enough to make carefully
drafied GMOlegisiationwithstandadis-
aiminatory chalenge.

Next, state GMO restricions mustnot
control [ beyond
a stae's boundaries. “Under the Com+
merceClLse asaereguibionisperse
invald when it has ‘extratenitorial

GMOSMapplles only to commodities
grown and harvested in that particular
Sete andthatdoes natatiemptio regu-
Be seed saks in dher ses shoud
sy ts pat of the consiiiordl
e Fegimsrdiatbsses
coouning oukcksiae, aours are kely
oindtettwinathaveanunoorst
uiondl extaenio reach

The Eighth Circuit Court of Appesals

Cont. onp.3
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SAAs/Cont. from p.1 Sage of the proceeding, the weght of sentsthemaximumrecapturevalue. The
hreachinghisinding, he couthe- wttmyfamedthegwetmert Sah govemment argues that the amount of
ganwith ‘the premise that the meaning debt written down is the maximum
of the SAAs depends on the satues 'ITeautlemglzedhemrifs amountthatcanberecapiured. Thecourt
authorizing them, making this a case of arguments based on the language of the saiedihet tiooksiowardiothepain-
SaLoyconsiudion” S P qd SAA and agreed that the SAA contracts {ffs response o USDA's pendingmotion
3@y Maricgqpa-Staneld Imgation are'generaly coniusing” I d a7.Hon 0 dsmiss on this count” Honevey, the
ad Dranage Distit v. US. ,158F3d ever, the cout retumed o the lbenguege oout coud nat ind thet the plnils
428,435 (9h Cr. 1998). In consiuing nthestaiuie, saingthet hearguebly mettherburdenofshonngalikeihood
the siatuie, the Coutappied the Chev- oonfusing words of a conradt enacted afsuooessonthelssueiopuposesaihe
ron  sandard, first consdering whether pustantto adear Satue mustbe con preimnaty nundion. Siahl ,at8.
Congressordl inient s dear fom the stuedngtoitetsaLe” Id dy The courtt then proceeded 10 discuss
plan language of the SatLie, then con- Maricopa ,158F3da43n) teoher Dataphase fadosWinregad
soeing the agenoy's inerpreiation in The cout also dsoussed the instiuc: D the threat of ireparabe ham, the
gt o tet et o ,a34dy tionssentiothe SAAbaronersaspartor oout siaied thet it wes “highly symper
Ragsdake v. Wolverine Wortdwide, Inc , the debt restuduing process.  The plan+ e’  the panils conoans about
218 F.3d 933, 937 (@& Cr. 2000). fisaguedthattheseinstudiorswere therlossoftherfamsandfamhomes.
The coutt reviewed the statuie autho- confusing, and the court concedes that Nevertheless, the court also found thet
rizing the SAA, quoiing the sedion thet they are ong and technical’ Neverthe- the plainifs hed not met their burden
povies, Tlecapiuresrdlide poceat lessthecoutnoedthathensiudions The court seemed persuaded in part by
theend oftheterm ofthe agreement, o ‘Oealy ' et the e et the ‘foredosure and aocet
soone—@) ontheconveyance dfthereal During this 10 years, FmHA wil ask eraion ae generaly nat ooouning” a
property; B) on the repayment of te you o repay patt of the dett kwidie fdthethe panfsmay natind par-
berscr(C)ﬂqetxJnOAeroeasashm doan f you do one of the fdloning ficularyreassuing Thecourtalsonaied
g goeaios” Sahl , & 5dg 7USC things that an FSA suspension program pro-
§2(D1(eX4))Alm,gﬂrecmts}md @ SHaaneyterdesse ecedsomedtebris Id a910
tet t ‘femains pant’ b the panis @ Soplamig The cout found thet the belance of
argumentthatthis provisononlymeans B Payditeeniedt harm weighed in favor of granting the
thatthe USDA cannatoolectbeyondthe If you do nat do ane of these things preimnaryinundion. Id & 1. Fly,
Eemeatemivesateesiomon; h during the 10 years, FmHA will ask asthepubcineres; hecoutiound
general agreement” with the govem- you o repay part of the delot witien compelingargumentsonbathsideswith
mertspodin Sahl ,at5. downateenddfthe 10years. the resut beng thet the plainifis hed
Ih syppat o s resut, the cout notmettherburden b al2Astee
noted thet three diferent couts have Siahl |, a7 (quating FmHA instructions dte  Dataphase fadors suppaied the
acoepted the govemments interpretar sert o famers). The court found that dendldfhe maionforthe preiminaty,
fon o e SAA ddigaion Id &56 this paragraph “seriously underauts the tecutsod Id
lsrael v. USDA ,13BF.Sup.2d kelhood thet plainis canwnanthe The govemments mationtodismissis
HM5(W.D.W.2001); he  Moncur Na mak’ Sahl at7. scheduled to be the next matter brought
98-03213, 1999 WL 33287727, at *2 As to the second issue, the maximum before the cout
(Bark.D.Ida.May27,1999);and, he amountdue underan SAA, the courtwas —Susan A Schneder, Assstant
Tunnisen ,216 BR. 834 (Bark. D. SD. “admittedly somewhat confused” by the Professor and Director, Gracbiaie
1996)). The court noied thet these cases aguments presented. The plaintifs ar- Program in Agricultural Law
were ‘neiher binding nor disposive)” gue that the “Equity Recapiure Account University of Arkansas
bt nevetees, oud tt a ts ealy Amount’ set forth on each SAA repre- School of Law
GMOs/Cont. from p.2
recently rued thet a Missouni law en+ only on tansadions dore n that Siaie thetan adtial burden exists upon inier-
aded o eiminaie pice disaimination woudnathaveanextirateniongiead; state commerce and that it ouweighs
inthe purdhase ofiVissouiivestodkdd whie they may afiect the fow o inie any puiaie locd benelis o Saie po-
nat have an extateriond reach. The Siate commerce, namely the sale of cer- ducers. Whie seed supplers would be
couthedin Hampton Feedlot v. Nixon fenseadsinasiae underte Hampton resticied from seling GMO seed, they
thet, unke a Souh Dekoia price ds- Feedot  hadingthey shouidnatbefound would presumably not be bared from
aiminaion Saue tat imposed requie- to burden interstate commerce. selingnonGMOseedorparticipatingin
mens on outofsiate commerce, ‘fhe Even if a new law is determined nat ahertypesafcommercewitinthesiate.
Missouistatuie, ontheatherhand,only disciminaioryandnotiohave anextra- tiskelytethepusiebensispu
regues the sk of esok sdd in erodeechinoddlbes et fowerd on behalf of proponents of the
Mssoui” Ging Cotio Waxo Co.  asan o sauiny under the ‘belanang e’ legisation would appear o render G-
example, JudgeHeaneywrotethat pack- established by the Supreme Court in dental, and nat excessive, any burdens
erswho do notwish to conduct business Pike v. Bruce Church ‘feechadieg+ upon interstate commerce imposed by
uncer the tems of fihe Missoun price besevenhandedyoefedusiealegi- Suchlegision Local benegiscoudin
discrimination lawj may purchase their meiebcapubcnees andisefeds duck famers ahity © fedy market
Mesok o sagher  fom dher saes” oninterstiate commerceare onlyinaden commoditiesinforeignmarketsthatban,
The Eghth Cirouit held thet the Mis- 1, twl be uphed uness the buden req.rebbeigdahtGMOpocL
souisaLiedieashebondniaste |mposedmwd100mmeroe|sdea|1y udss; making the general public aware
commerce ‘out it does nat burden inter- easssveniesioniothe) when GMO products are present, ensur-
state commerce.” Likewise, state GMO bereiis”Undarthe Pie bdbnages, ing thet organic and ather identiypre-
resticions thet impaose requirements achalenging party would have to prove Cont.on p.7
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TMDLs: Arete ydeadketier ?

By Barday Rogers and Anne Hazlett

Inrecentyears, muchattentionhasbeen

ped by industy, privete diizens, and

envionmenial nerests o te od mex
mum daily load (‘TMDL”") program as a
foundation for achieving water quialty

dandads  acoss the county. Esiabished
inthe 1972 Clean Water Act, the TMDL

poganpcm&sapomtricierw

nweestetiiiosasySoiewaier

Qqualty sendards, caloukting the ol
maximum daiy loads of a polutant thet
awater body can assimiate whie main-
tainng applicade waier qually san+

dards, and incorporaing TMDLs into
thestateweterouially panningprocess.

Recently, the TMDL program has be-
come ore of the most debated envion+

mental conoepis in the country, lergely
. oo schod

n y o 200 See Remos D te
Water Quality Planning and Manage-
ment Reguiation and Revisons to the
National Polutart Discharge Eimina-

tion System Programs in Support of Re-
visions 1o the Water Quility and Plan+

ning Management Regulations, 65 Fed.
Reg. 43535 (2000). Those rues spedi-

caly provicke thet norypoint souroes of
polutionsuchasagricuiuraoperations

areto beinduded inthe TMDL process.

Id a43633(obecodiedatdOCFR 8
13025@)). Theyakoesabshaaoto-

versd imeeble or siaies ' develp
TMDLs. /d a43655(becodisdaid0
CFR §130280).

a brief history of the TMDL program
folowed by an update on two recent
events that wil undoubtedly shape the
future of TMDL implermentation: (1) the

resuiisofarecentsiudycompieiedoythe
National Academy of Sciences on the
soentiichesssforthe TMDLapproachin

waier poluion recudion, and () an
announcement by the Bush Administra-
fonthetitinendstodelyimplemenia-
fonoftherevised TMDL uessothettit

may reconsider them in gt of the re-

cert conroversy.

History of the TMDL program
Since enactment of the Clean Water
Actaimostthityyearsago,theErvion:
mental Protection Agency (‘EPA)) has
focused its water quality management
efiots pimarly on conroling port
sources of paluion through the use o

Baday Rogers s an atomey wih the
Hazet 5 an atomey wih the House
3 : itee in Washington,
DC.

mandated technological improvements.

Under thisframework, considerable suc-

0ess has been achieved nimproving the

Quelly ofthe nelionis kes, ivers and

streams as point source discharges have

beensgniicantyresticiectroughper-

Discharge  Elimination  System

(‘NPDES"). However, the NPDES pro-

gam has proved insuficert o achieve

the netion's goal of ‘fishelde and smim-

meble’ waiers. Indeed, it i esimeated

thet over 21,000 river segmerns, bkes,

and estuaries have been identfied by

Satesashenginvicionafoneammore

water qualty standards. EPA,

3g)LetFact Sheet NeioralPotre

of Impaired Weaters , hipAwwvepago/

owow/imdlstates/national tmi#N%6202.
Withcomprehensive pointsource imi-

HU’B n Fixe the ageroy, esv\el ES

1998 §

by secion [301]{)1)A) and secion
ROLbXDB)arenatstingertenoughio
implement any water quality standard
appicabe b suchwelers” 3BUSC. 8
13130 XA Onceidertiied, hesaes
arerequiredto preparea TMDL foreach
of these waters. A TMDL is defined by
reguistion as ‘the sum of the incvidLal
fwesteloed alocatonsiforpontsources _
ad [oed  alocaions] for noport sources
and background” ! 40CFR §1302)
(1989

Whie § 303(d) has been on the books
since Congress enacted the Clean Water
Adinteealy1970s theshiiicaly
seen e use as Saes were fooused
primerdyonreguisting pontsource ds-
charges through NPDES pemits. This
changed when diizens groups began o
suetheagencytoforoeimplementationof
§303(d).Intheearly1990s, envionmen:
tal inerests started fing lawsuis
against EPA as a resuik of the agenoy's
inadion. Such suis were molvaied, at
leastinpart bythebelefthetthe TMDL
processwasaviablemeansofaddressing
the ssLe of nonport source poluion.
See generaly Ponsolino v. Maraus A
FSupp. 2d 1337 (ND. Cal 2000). To
date, EPAhasbeeninvolvedinliigation
relaing t TMDLs in thity-nine saies.

EPA, TMDL Liigaton by Saie , http//
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www.epa.gov/OWOW/tmdl/
lawsuitLhtrl.

hie fee o passert dzen sus
and inconsistent court orders, EPA core
vened a commitee in 1996 under the
Federal Advisory Committee Act
(‘FACA") to address the TMDL issue
directly. The FACACommrtteevvasoom—

mitee spit on the question of how the

TIMDL process should be used to address
nonpoint source poluton. Oliver A

Houck, TMDLs lll: A New Framework
forthe Clean Water Ad's Ambient Sarr

dards Program  ,28Envt L Rep. 10415,
10422 (1998).

After receiving the FACA Committee’s
recommendations, EPA proceeded with
notice and comment ruemaking to re-
vse te edsing  TVIDLreguiations. Whie
theruleswerebeingdeveloped, members
of the Republican-controlled House
TransportationCommittee’s Subcommit-
teeonWater Resourcesandthe Environ-
ment held hearings on the proposed
changes to the TMDL regulations. Fo-
lowing the hearings, Congress directed
the General Accounting Office (GAQ)

0 determine whether states had sufi-
centdaiatodevelop TMDLsandoest-

mate the economic impact ofthe revised

reguiations. In March of 2000, GAO -

sed s et highiging asub

st bdk of deta avelebe  deier-

mine which waterbodies were impaired

and to set appropriate TMDLs.  GAO,

Water Qualiy, Key EPA and Siate Dec-
sonsLimiedby Inconssentandincom-

pete Dala , GAO/RCED-00-54 (Mar.
2000). GAO published asecond repartin
Juneof2000questioningthereasonable-

ness of EPA's economic analysss of the

proposed reguiaions. 2 GAO, Reviewdf
Two EPA Proposed Regulations Regard-
ing Water Quallly Management
RCED-00-206R (June 2000).

Nevertheless, EPA forged ahead with
the rdemaking process and dffically
promuigated the proposed ruie on July
13, 2000. In contrast to the FACA Com+
mitteememberswhowereunabletoreach
a consensus regarding the relationship
between TMDLs and nonpoint source
control measures, EPA expressly siated
that nonpoint sources were induded in
the TMDL process. 65 Fed. Reg. at
43588, 43655, In addiion, the agency
mandated that siates schedule estab-
ishment of TMDLs no later than 10
years fiom July 10, 2000 or the daie on

, GAO/



whth i 5 Bed as impaied
43656 (o be oodfied at 40 CFR. §
130280))

AsaestdspedcideEnd
norHpoint sources in the TMDL process
and the mandated schedule for develop-
men;, the revised iues generaied asLb-
Sanidamountofoorroversy. Justive
daysaferthefraliuevespudishedin
te FeceaRegser ,the AmericanFamm
Bureau Federationfiedapetioninte
DC. Grouk Cout of Appess o dat
lenge the amended reguiations.

Polutor: Farm Bureau Asks US. Ap-
Jpeals Courtto Review Final Rue on I
pared Waters , National Environment

Id at

Water

Dady (BNA), July 21, 2000 (ding Am.

Farm Bureau Fedn v. Browner ,DC
Cir, No. 00-1320). Severd aher goups
representing a wide range of inierests
have fied amirpeiios.

Poltical recourse wes also sought.
TheseefotsulimaielyresuiedinCon
gress induding language in an appro-
priations rider prohibiing EPA from
using any fiscal years 2000 and 2001
funds to implement the revised rue.
2001 ,Pub.L.N0.106246,114 Szt 511
(2000). Beyond the appropriations Im-
tation, Congress akso direded EPA 0
contract with the National Academy of
Scences(NAS oanalyzethescentic
basis of the TMDL program.
of Veterans Afiairs, Housing and Urban
Developmentammobpendentﬁgemes

Aa 2001 , Plb. L No

106:377,114Sat. 1441, 1441A:3 (ZO(D)

Department

National Academy of Sciences
Report
InrequiingEPAtcontractwihNAS,
Congress specifically instructed the
agenoyoinvestigaie: (Lthenfommation
required i idenifly Sources of poluiart
loadings and therr respedive controur
tions 10 weter qually impaiment; (2)
the informeation required o alocae re-
ductions in polutant loadings among
soures, () whether suchinformationis
adbbe for ue by e saes ad wheher
suchrnomeiniaveietesebe
and @ fsuchinomeions notavel
abke or s nat refieble, whet methodoo-
gesshoud be usedibddiansuchinor-
maion Assessing the TMDL Approach
to Water Quality Managemerit , Commit-
e b Asesste Sariic Bass e
Total Maximum Daily Load Approach to
Water Pollution Reduction, National
Research Cound, at 2 (2001) (hereref
terNASReport’).Aneight-membercom-
mittee was assembled o complete this
tk /d TheCommiteemetthreetmes
duingathree-monthperiod. /d Duing
these meetings, the Committee iistened
0 tesimony fiom over forty interesied
pats Id

Athecondusondisedgaheing,
the Committee ulimately determined
thet the deta and stence avalabe ©
saes ae suitert for te reion ©
folow an ambientbased approach to
water quality management such as the
TMDL program.  /d Inreachingthisaon
clusion, the Committee acknowledged
thet there s uncertainty in the scenoe
behind the TMDL approach to water
qualitymanagement. /d Bu t oconduded
thatthere are ways tb accommodate this
unceriainywhiesimovingforwardin
adieig te rdions weler qely goss
Id  Wihths pingple as afounckion,
the Commitee then set several goals for
the TMDL program.

A, t saied thet the TMDL po-

gams‘njdesmalymnm/ng

waterbody supports is designated use.
Id The Committee acknowedged that
this wil require adeguate monitoring
andassessmenthathioimprove thelis:
ing of impaired waterbodies and to
charaderize the efieciveness of the
TMDL designed to meet the designated
we Id

Second, the Committee conduded that
the TMDL program should encompass
a dressors et determire the conde
fon of awaiebody. Id Whie the new
rue would focus only on those water
quialty condiions caused by chemical
and physical polutartts, the TMDL pro-
ess shoud ndude  consideration
adiestetcanmpoeteeiedsd
poum such as haebiet resioration.

of oher

Thlrd,meComrrmeedetermlr‘edthat
whie scentfic uncertanty camnat be
entrely eiminated fromthe water quak
ity improverment process, the states and
EPA should make substantial efforts
reducetheunkmvm Id Apesata

Within this framework, the Commit-
fee tuned o the quesiion of how saern+
ficdataandiniommationshoudbeused
inthe TMDL development process Id It
ad«n/\dmlgedlhatdmmmaaed
soencessuficenttodevelop TMDLSh
many situations, there are numerous

programmatic issues that prevent or

hinderhe use dfthe best avaltlle S0+

e /d hadaobdeeteused

the best avalalle stertiic infomnaiion

in the process, the Commitee recom-

mended several changes to the program.
o}

A, siaiesshoud developandreine
appropriate use designations for
waterbodes prior to the development of
aTMDL. /d Inmaking this recommen-
dation, the Commitiee suggestedthet,in
many cases, the goals of fishable and
swimmable waters are simply too broad
© ke Lndorel Id Thereloe, Saies
shoudinedmoredeainothersant
dards to make them more useable in
pade Id

Second, EPAshouidapprovethe useof
bohapeimnaryltandanadionkt
rahertencne83030) it
apartafthis suggestion, the Commitee
recommended that in situations where
waiers were paced on a § 308(d) &
wihout the beneit of adequate water
Qualty standards, data, or waterbody
assessments, siates shouid be aloned o
move those waters fromthe §303(d) kst
bedkoapeimaykt /d hsodang,
the Committee was responding to the
cn'nnm m poenisly eoeos B

Id d4drs

TMDL segments. Id

/d Where implementation of the TMDL
plen is not achieving atiainment of the
maionshouidbeusedibrevisethe plan.
Id Such a process Wl ensure thet the
TMDL program is not stalled simply
becausedfalackafdaiaandinformation
but goes foward whie beter deta 5
ooleced o impove upon the ikl
TMDL plans.  Id

From these changes, the Commitee
then addressed the spediic means by
whichsoence shoud beinfused iniothe
TMDL program. With respect to water

criteria to determine whether a
waterbodyismeeingisdesignated use.

Id at 6. The Committee reasoned that
hidogeal aieria are generaly moe

dosely rekied o the designeted uses of
waterbodies than are chemical or phys-

cal measurements. Id V\/hen used, al

vvaterq.;ahtyslardamlssrmb be mea-
surable by reasonably obtained monitor-
Continuedonp. 6
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ngdea Id

Looking at waterbody assessment and
Ising, the Commitee conduded thet
waterqualitymonitoringandassessment
programs should form the basss for de-
termining whether weters are placed on
thepeimnaryoradion§30B0: Id
at 7. Wih this in mind, EPA needs o
develop a uniform, consistent approach
0 ambient monitoing and data colec-
fnaoosste sees Id hseos
where imited budgets are preventing
particular states from adequiately mon-
foing the condion oftherweters, he
Committee suggested that Congress
shoudstepinwihaidsuchasmatching
gans o impove data coledion and
By Id

Moreover, the Commitiee advised that
evaluated data and evidence ofviolaion
dfnamativestandardsshouldnatbeused
exds\ey for padng waiethodes on
eS30H Id hariestbes:
ing reguistions, which spedy thet ner-
raive sandards are o be t@ken ino
aooourt i the § 308() g [rocess,
the Committee recommended that nar-
rativestandardsinsteadshoudbetrans-
lied inio numeric aiieria for puposes
ofmeking § 303(d) isings and calouket:
ing TMDLs. Id

Asto the actuial development of TMDLs,
the Commitee fist saied thet whie
models can ad in the decisiormaking
process, they do nat eiminate the need
for informed  decisionmaking. 0 Fo
manyparametersofwaterquality,insuf
et dea esto syyotthe e
generatedby someafthe complexmodels
aunenybeingusedinpracice.

Rather than advocate the use of models
indataspoorsitaions, EPAshouidooor-
dnete the monioing and data. colec
tion programs with anticipated water
quialty requirements. Id Where models
are being used, the Committee recom-
mendedthatEPAtargetsomepostimple-
mentation TMDL compliance monitor-
ingionericaioncbiacdedonsotet
mode! predicion enor can be assessed.
Id EPAshoudalsopaceahighprioiy
on selecting and developing TMDL mod-
eswihmnimealorecagtenar.
ther, BPAshoud iosierthe use df stk
eges that combine monitoring and mod-
eing so as 1o expedie efecive TMDL

Id Fnaly,the Commitee
conduded that EPA should end its cur-
et padice of atialy ssding a
marginofsafetywithinthe TMDL calcu-
ardlyssasabessioramagnofsaiey
determination. Id at7.

In sum, the Committee advised that
the TMDL program will be capable of
g the bes avaltde steniic o=
mationif EPA adopis apreiminary kst

Id &8

Id Fu-

adn B gpoachbhe§3IBO) K,
usessound selection of appropriate mod-
ek, and fdigies an adgphve impe-
mentation process in which TMDLs are
subsequenty reviened for ther efiec
feess Id a8Iinmekingthisdetermi-
naion, t cauioned tet the uimaie
success of these recommendations wil
be dedy reaed D te posan o
adequate personnel and financial re-
sources for data collection, management
and analysis aswel as the development
ofsuficentweterqually Ssendards. Id

EPA reconsideration of the revised
TMDL rules

Inthe wake ofthe release of the NAS
repart, EPA announced thet it plans
delay implementation of the revised
TMDLuessothatitmayreconsiderthe
1uesinigtofthe rgpat and e con

cemsraisedbyvarioussiakehaders. See

Deby o Efedive Deie of Revisons ©

the Water Quality Planning and Mar-
agementReguiationandRevisonstothe
National Polutart Discharge Eimina-

tion Systern Programs in Support of Re-
visions 1o the Water Quility and Plan+

ning Management Regulations; and Re-
visonafheDeteforSiaie Submissonof

the 2002 List of Impaired Waters, 66
Fed Reg. 41817 (2002). In @qcbmg

Whitman stated: ‘1 am asking for this
addirdime bEencaellyod
pates wh asgde n resoig  Ameicas

environmental communrlyandfarmers—
pidabeterwaybinshtheimpo-
frt job of dearing aur great vers,
lakes, and streams.” EPA,
PledgestoimprovelmpairedWaters Rule
(Quly 16, 2000), hitpiAyosemieepagov.

Foloning this announcemernt, inter-
Faih Buns, assocete drecor for the
saied tet ‘e beleve the [revised
TMDL] rule far extends the EPA's a-
thorityunderthe CleanWater Act” Eric
Pamn, EPA Seeks Clean Water Rule
Delay \Wesh PostJuy17,2001,aA0L
Simiarly, David Salmonsen, an Amer
can Farm Bureau Federation spokes-
man, ndcaied hs gpprova of the de-
this gves everybody more time to keep
woking on & Hopefuly, wel make
changes we think wil work for every-
body.” Elzabeth Shogren, Bushio Detay
Plan for Clean Waterways , LA Times,
Juy 17,2000, & A9.

By contrast, ervionmenial groups e
menied the agency's deasion, forecas:
ingthat‘the Bushadminstraionis st
ting in mation a process desgned nat

Whitman
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only 1 delay but aso D weaken te
CeanWaterAdlspimaryioatiordean-

g w bkes beadhes mes  ad dears”
Id (quaing Mie Lozeau, Earthustice
siaffattomey). Howerd Fox, anatiomey

for Earthiustice, further argued thet

Insteadofddengaboutthedeialswe
oughtiphegetiganwihit’Peninat
AOL.

EPAsdeasonnconundionwihthe
NAS report, Wl amost certainy have a
Subsanial impect on the fuire of the
TMDL program. The Clean Water Act

to meet water quality standards and
develop TMDLsforthesewaters. There-
fore,the TMDL programcannotbeeliimi-
nated without amending the statute.
Since such amendment is uniikely, the
real questioniswhetherthe adminstra
tionwlweakenthe reguiations goverm-

ing the pogram o such adegree as
renderitnothingmorethanapaperwork
provisonofthe Act Asthe TMDL debate
reopershiulsning severdissues ae
leypemere.

First,opponentsofthe TMDLapproach
towater quality managementwil lkely
coninue passartthet § 303(d) does ot
indude nonpoint sources of polution.
Unless the Northemn District of
Caliones dedson n Pronsolino v.
Marcus s ovetumed on apped, pol-
tion from nonpoint sources must be con-
sdered in lsing welers under 8 303()
and developing TMDLs. Further, given
that EPA has requested permission
reconsider the revised TMDL rues in
gt of the NAS Repot, i 5 unkely
thet the agency wll change s posiion
on the  gopically o §330 © noport
sources as the NAS report unquestion-
ingly assumes that nonpoint source po-
lution is induded in the TMDL. process.
NAS Reportat 1

Seoond muchdebeateisikelytocener
around the NAS recommendation that
o8303(d)iss—apreimnaryistand
anaction ist—be developed. Proponents
dtsgpoachwlageteis a
best, unnecessary and westielul o pre-
pare a TMDL for awater body when the
see s usue o is adud codios

seesoioesd eiots uder §03d)
bypecngwaiersonthepreimnary kst
wi dey the godl of achieving waier
qually across the country inceliniely.

Third, industry may contend that the
Committee’s recommendation encourag-
ingsiaiesioreconsdertherweterquat
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ty dadlcs B an adhoizan

to downgrade these standards. Others
w counier tet | s eviee ter

for saes

would require an iteraive approach
where controlmeasuresarebasedonthe
level of understanding ofthe weter body

try continues 1o aspire tonard deaner
water. An attempt at a comprehensive
ambient water quality based approach

water qualty siandards, they must not ngesn Aste bd o daa ad desgned o achieve the nation's weter

be aloned o lower these standards. information improve, measures t con- Qqualty goalswasproposedintherevised

These nigess Wl assett thet saies trol polution entexing the waier shoud TMDL rukes, but a firestorm ensued in

are fiee only 0 refne these Sandards increase commensurately. Id poest of his pproech, Ths Ly of

and may not adopt less stingent san- These issues nowithstanding, the u- disapproval generated numerous reports

dards. timate queston is whether EPA wil be and ulimately resulted in reconsidera-
Fourth, the timeine for TMDL deve- aike © sy d nerest goups ad tionaftheproposedprogram. Asthefate

opment and implementation measures aedte a feasble approach 0 ambert ofthe TMDL programliesatacrossroad,

aganwl be haly coniesied. Here, the Weter ouelty besed reguistion. Impor- asUbsanielgesinboms stivear

cenrd s3e b the e necessaly © tartly, the NAS recognized a need o stdead?

develop adequiate scence before impos- move away from an effuentbased ap-

ing addl resticions on conouors. proach toward an ambient approach ca- 1 The revised TMDL rules expand the

On ths pont, reguiaied nieess Wl pebledfaddressingaliomscfpaluiion defintion ofa TMDL toa‘witenquar+

kdlyassattet' Saricoatinty’s treaenng  the maions  waiers.  Athough fizive pen and analyss for aiainng

required before any imposiion can be the NAS did notcondemnthe programas andmaintainingwaterqualitystandards

placed on an aleged poier. By oo urworkabe, it did make several major in d seesors for a gpedic waierhody

trast, TMDL proponents wil contend substantve recommendations. To date, andpaluiant”’ 66Fed Reg.at43662(0

thetuncertainy exsisheverydedsion iremainstobeseenwhetherEPAWbe becodied 40 CFR §1302H)

and thet, i the govemment were aok able to address these recommendations,

gaied 0 wat untl al uncertainy wes satisfy stakeholder demands, and de- 2 EPAsubsequenty aroustied adraft

resolved, itwould never be ableto meke velop a program 1o achieve the nation's repatonthetodlesimaied cosisafthe

thefral sepsnecessay o deanupte i TMDL program which reported the costs

naions weiers. I s warth noiing thet the Clean Water Act toindustry toimplement the TMDL pro-

the NAS report atiempts o defuse this gramacouldrangeffromunder$1biionto

argument by suggesting that TMDLs be Conclusion $430donanmualy EPA TheNational

“adaptively implemented.”’ d.a9d Aeryeasdreg oy efosoad Costs of the Total Maximum Daily Load

Under this system, the TMDL process dresspantsourcesoipduionhecourn: Program (Dratt Report) , EPA 841-D01-

003 (Aug. 2000).
GMO restrictions/Cont. from p.3
served commodiies meet required cert- abe’ n e sene thet the alemaive cunentgrainhandingsystemn, asshown

fcations; and ensuing thet a SaE’s
commodiies are free of any potential
health and safety impacts. In some fed
ed duus anly pusive berels ot

actual benefits, must be shown by a
Saue’s poponents. Whie a casehy-
Caseanalysssnecessaty, asrongagLr
ment can be made that many local ben-
efis could outweigh any actual burdens.

Courswouidalsoanalyzewhetherthe
godl ofthe se s s moiveied D
poet  bomie sy abhedhon
cems. Exampleswhere courtshave cited
boa e  sdely o hedh concers n
upholding productrestricions over com-
mercedause chalengesindudetheban-
ning of s thet oreed pesience; a
saebamingthesaedieaimkin
plesic, noneiible conianaisinacker
to conserve Minnesota resources; and a
municipalbanonphosphatesforthepur-
pose of preveniing nuisance algee.

Under the Supreme Courts holdingin
DeanMikCo.v. CiyyofMadison ,eanf
a barier © aukdisaie goods 5 Mok
vaedby bomice  sseyahedhoon
cems, t wll be strudk down on Com-
rremeClaeegmrdsfreasmaUem

diemaives ae aelbbe.
These alematives musttuly be “aval-

areadly extsis and a Sate would natbe
recuired o dsoover a new alemailve.

In Maine v. Taylor , Maine imposed a
ttalbanm#ehmmldlvebat
s Thesae sypoted s ban on hedh
and safety grounds, principally arguing
thetisoanpopuiaionofwidishwouid
be paced a ik by cerian paresies
peveeninaukaisaebatishiunot
common o Maine'soanwid fish. Afish
importer atiacked the Statute on wo
grounds. (1) Manewes the ony sae o
berpatindfdbe betiiad
(2 the Siate used samping and inspec
tiontechniouesinaderioguardagainst
asmir threet n the case ofimpote:
fondfoherfresweterish raiherten
placng an autight ben on the ish, 0
there was no reason why it couid not do
the same for bait fish. The Supreme
Court upheld Maine’s ban. The Supreme
Court poinied out thet procedures for
tesing and ingpeding e bet s dd
nat aurenty exd, therefore the com
minging of he bat fish wih Mane's
widshwesadsinttposshily besed
on expert tesimony.

Lienke, orasaes ames, sege
gation methods for GMO crops may be
developed n the futre, but under the
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by the Sarlink™ com example, it is
extremely dificut 10 segregate GMO
commodities from non-GMO commodi-
fes. Therefore, the least dsaimireiary

and perhaps only method to ensure the

hedh and sslly fa SaEs agp s ©

eredt resticions.

Unil a Saie sallie s eneced thet
resticds GMOs and thet Saiue s chak
lerged onthe bess et i vidsies e
domant commerce dause, this artide,
ke much that has been wwitten about
thelegalimplicaionsofGMOs, isspear
bive a best Honever, gppicabe fed
erd case law does provide proponents of
StateGMOrestrictionsanargumentthat
feginsdorefriegimee bcd

neresisiopoiedthesaesheathand
saily, a sale could wihdand a dor-
mant commerce clause chalenge.
— David R. Moeler, Farmers’ Legal
Acdion Goup, Inc, & Pau MN



