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That which Is unjust can

" really profit no one; that

which is just can really
Agarm no one.
— Henry CGeorge

Fifth Circuit removes obstacle to farm
reorganizations

A substantial obsiacle to successful farm reorganizations under Chapter 1! of the Bank-
ruptcy Code has been the requiremnent imposed by bankruptcy courts in some circuits that
the debtor make periodic interest payments to undersecured creditors on the value of their
collateral during the pendency of the proceedings.

The requirement is ostensibly based on sections 361 and 362(dX!) of the Bankruptcy
Code. Those sections authorize the dissolution of the automatic stay unless the under-
sacured creditor’s interest receives ‘‘adequate protection.”

While acknowledging the general rule that creditors are not allowed a claim for interest
accnuing on their debts during bankruptcy proceedings, undersecured creditors have
argued that they are entitled 1o periodic payments from the debtor to compensate them for
their lost *‘opportunity cosis.’” In essence, opportunity costs are the sums the creditors
would realize (if they were not restrained by the automatic stay) from foreclosing their
liens, selling the collateral, and reinvesting the funds.

Debtors, unsecured creditors, as well as many commentators, have countered that
undersecured creditors are adequately protected when they are protected against the
depreciation of their collateral. Compensation for losi opportunity costs is also challenged
on the grounds that the financial burden on the debtor cripples any chance for a successful
reorganization and frequently results in the transfer of the unencnmbered assets of the
estate (0 the secured ¢reditors prior to any time at which the unsecured creditors could ob-
tain a share of those assets.

in the Ninth and Founth Circuits, periodic postpetition interest payments on the value of
an undersecured creditor's collateral have been held to be an element of adeguate protec-
tion as a matter of law. In re American Mariner Industries Inc., 734 F.2d 426 (9th Cir.
1984); Grundy Narional Bank v. Tandem Mining Corp., 754 F.2d 1436 (4th Cir. 1985},

The Eighth Circuit, while declining to require such payments as a marter of law, has hetd
that the circumstances of each case will dictate whether an undersecured creditor is entitled
to periodic interest payments on the value of the collateral. In re Briggs Transportation
Co., 780 F.2d 1339 (8th Cir. 1985).

foontinued on next page)

Supreme Court upholds FDA action levels

The Supreme Court has upheld the Food and Drug Administration's (FDA} use of infor-
mal *‘action levels”’ in regulating environmental contaminants (such as aflatoxins) in food.
Young v. Community Nutrition Institute, 106 S. Ct. 2360 (1986,

The decision reversed the D.C. Circuit’s holding that the Food, Drug and Cosmetic Act
{FDCA} requires the FDA to use formal rulemaking procedures to fix tolerances — or per-
missible limits — for such unavoidable impurities.

The FDA's general practice is to set allowable levels of unavoidable environmental con-
taminants of food by internally establishing **action levels” which, if exceeded, render the
food subject to regulatory action under the FDCA’s basic adulteration provision.

For example, the FDA has set action levels for mercury in fish, lead in canned foods,
various pesticides in agricultural products, as well as for aflatoxin (& potent carcinogen)in
comn, peanut products and other foods. The FDA publishes these action levels once they
are established, but does not give the public notice of their impending development or an
opportunity for comment.

The action level for aflatoxin in corn is 20 parts per billion {ppb). In 1980, when the FDA
permitied corn containing up to 100 ppb to be blended with untainted corn and used for
animal feed, two consumer groups — the Community Nutrition institute and the Ralph
Nader-founded Public Citizen — as well as two individuals filed suit, contending the FDA
had acted illegally.

fcontinued on mexi page)




OBRSTACLE TO FARM REORGANIZATIONS
ZONTINUED FROM PAGE |

ln a thorough and well reasoned opinion,
the Fifth Circuit recently declined to follow
the lead of the Ninth, Fourth and Eighth Cir-
cuits, and held that section 361(3) of the
Bankruptcy Code ‘“. . .does not require per-
iodic postpetition interest payments to an
undersecured creditor to compensate it for
the drlay of the reorganization proceeding
duri, . the pendency of the automatic stay."’
In rc Timbers of Inwood Forest Associates
Ltd., 793 F.2d 1380, 1416 (5th Cir. 1986).

D=scribing the issue as simply one of statu-
tory interpretation, the court’s opinion un-
dertakes an exhaustive review of the legisla-
tive history, commentary and decisional au-
thority addressing the issue.

Taking note of expressions of the **des-
trucit . effect’” that the American Mariner
deci:” : willhave on agricultural reorganiza-
tion:. . 1e court observed that the allowance
of perindic postpetition interest payments to
unc ~cured creditors was inconsistent with
ther - gressional policy of favoringreorgan-
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izations because “‘...the reorganization
proceeding could not continue after the un-
encumbered assets of the esiate that were be-
ing used to fund the payments were ex-
hausted, thereby requiring that the stay be
lifted dueto an inability to make further ade-
gquate protection payments.” 793 F.2d ar
1408, n. 48 (citing In re Woisky, 53 B.R. 751
(Bankr. D.N.D. 1985).

Because many, if not most, secured cred-

itors in farm reorganizations are underse-
cured, the import of the Fifth Circuit’s deci-
sion may be significant — at least in that cir-
cuit and those that have not addressed the i
suc. However, because the court (on its ow.
motion) has granted a rehearing en banc,
speculation on the ultimate impact of the de-
cision is premature.

— Chrisiopher R. Kelley

FDA ACTION LEVELS
CONTINUED FROM PAGE 1

The case turned on the proper interpreta-
tion of section 406 of the FDCA, 21 U.5.C. §
346. That section states:

Any poisonous or deleterious sub-
stance added to any food, except
where such substance is required inthe
production thereof or cannot be
avoided by good manufacturing prac-
tice shall be deemed to be unsafe. . .;
but when such substance is so required
or cannot be so avoided, the Secretary
shall promuigate regulations limiting
the quantity therein or thereon to such
extent as he finds necessary for the
protection of public health. ..

The D.C. Circuit agreed with the consu-
mer plaintiffs that this language requires the
FDA to promulgate regulations (through the
formal rulemaking process by which § 406
rulemaking must be carried out) for any such
harmful substance unavoidably present in a
food. The discretion-granting phrase ‘‘to
such extent as . . . necessary’’ referred, inthe
Court of Appeals’ view, to the guantity limi-
tation in the regulation.

By contrast, under the FDA's interpreta-
tion of the language, ‘‘to such extent as ...
necessary’’ modifies ‘“‘shall promulgate,’”
and refers to whether a regulation need be is-
sued at all. This interpretation legitimizesthe
FDA'’s standard practice of declining to un-
dertake rulemaking proceedings altogether,

and regulating instead through action levels
that serve as guideposts for initiation of reg-
ulatory measures on a case-by-case basis.

Writing for the Supreme Court, Justice
O’Connor stated that the wording of the sta-
tute was ambiguous and that the FDA's in-
lerpretation of the “free-floating phrase’’
was ‘‘sufficiently rational to preclude a court
from substituting its judgment for that of the
FDA.”" Justice Stevens, in lone dissent,
charged the majority with ‘‘merelyinventing
an ambiguity and invoking administrative
deference.”

Food industry interests hailed the ruling,
stating that a contrary decision would have
threatened the iegality of much of the na-
tion's food supply for an indefinite period —
until formal rulemaking could be compieted
for each unavoidable environmental conta-
minant. In general, administrative agencies
should also find cause 1o rejoice, since the
case bolsters their claims to wide discretion
in interpreting the laws they enforce.

The FDA's regulatory process for envi-
ronmental contaminants is not yet in the
clear, however. The case is remanded 1o the
Court of Appeals for consideration of the
consumer plaintiffs’ other major argument:
that the setting of action levels is, in fact,
*rulemaking’’ — requiring notice to the
public and an opportunity for comment. Al-
50 at issue is whether the FDA can make ex-
ceptions to its action levels, as it did in 1980
with aflatoxins.

— Robert B. Leflar

USDA begins dairy indemnity payments

The first of a series of periodic dairy indem-
nity payments to dairy producers whose milk
was removed from the market because their
herds were contaminated by the pesticide
heptachlor has begun, according to Secreta-
ry of Agriculture Richard E. Lyng.

The supplemental appropriations legisia-
tion signed into law by President Reagan on
July 2, 1986 included $8 million earmarked
for these indemnity paymentis.

Heptachlor-<coniaminated feed sold 1o
some dairy producers in Arkansas, Oklaho-
ma and Missouri resulted in the contamina-
tion of milk. This milk was removed from
the market by public regulatory agencies.
The maximum permitted level of heptachlor
in milk is 0.1 parts per million. Some of the
milk from the three affected states had over

10 parts per million.

In mid-March, Lyng dispaiched an emer-
gency dairy contamination task forceto con-
duct an on-the-spot assessment of the situa-
tion in the affected area. Based on the task
force’s findings on milk production losses
and the number of dairy cows under quaran-
tine, a request was made to Congress for
fundsto cover indemnification payments for
milk and other dairy productsthat had o t
dumped.

Dairy herds were classified in three cat—

gories. Some producers were quarantined,
and not allowed to market their milk for a
brief period until it was determined that the
milk from the herd was not contaminated.
Some producers with low levels of contami-
nation were quarantined for a longer period,




‘zderal Land Bank stock and the federal securities acts

rederal district court has considered the
issue of the application of the federal secur-
ities acts to the stock of a federal land bank.
Dau v. Federal Land Bank of Omaha, 627
F.Supp. 346 (N.D. Iowa 1985).

The court found that the Section 3 ex-
emption for securities of instrumentalities
of the United States, 15 U.S.C. § 77¢(a)(2)
(1982), exempted the stock from the re-
quirements at issue of the Securities Act of
1933, The district court also found that the
Securities Act of 1934 did not apply to the
land bank’s stock.

Basically, the court concluded that the
land bank’s stock was not a security as de-

fined by the 1934 Act, relying on the Su-
preme Court’s holding in United Housing
Foundation v. Foreman, 421 U.S. 837

- (1975).

The court’s determination that the stock
was exempted from the Securities Act of
1933 raises a question of whether this case is
consistent with other decisions. At least one
court has found that a land bank is not a
federal agency subject of the due process
clause. DeLaigle v. Federal Land Bank of"
Columbia, 568 F.Supp. 1432 (S.D. Ga.
1983).

Another court declined to find a land
bank a federal agency to support a basis of

federal jurisdiction. Federal Land Bank of
St. Louis v. Keiser, 628 F.Supp. 769 (C.D.
111. 1986). See aiso Birbeck v. Southern New
England Production Credit Association,
606 F.Supp. 1030 (D. Conn. 198S).

On the other hand, the Eleventh Circuit
has concluded that a production credit as-
sociation is a federally chartered instru-
mentality, and thereby was immune from
punitive damages. Smith v. Russellville
Production Credit Association, 777 F.2d
1544 (11th Cir. 1985). See 3 Agricultural
Law Update 3 (July 1985).

— Terence J. Centner

A refines review procedures for open field experiments

1. Environmental Protection Agency
(12" A) has recently announced new review
procedures for experiments involving geneti-

'y engineered microorganisms that are

-+t2ct to the Federal Insecticide, Fungicide

Rodenticide Act (FIFRA). See 51 Fed.
=g, 23313-36 (1986).

Generally, before the EPA can register a
asticide, the EPA must conduct an evalua-
- :n of the product to determine that it will
>i cause an unreasonable adverse effect to
*..;inans or the environment. In order to gen-
sufficient data for this purpose, manu-
rers may need to test their products un-
- an experimental use permit (EUP). See 7
L.5.C. § 136(c) (1980).

‘The EPA hasadopted a bi-level review sys-
iem for field testing of genetically engineered
microorganisms. This system is based on
EPA predictions of potential risks posed by
various types of microorganisms.

then were allowed to resume marketing milk
after the contamination level was reduced to
an acceptable amount.

Other producers whose herds were more
seriously contaminated have still not been
permiited to market their milk. Depending
on the initial level of contamination, it can
take anywhere from a few weeks to as longas
a year or more before a dairy herd is removed

rom quarantine.

Payments to dairy producers cover losses

" Uor the amount of milk that is required to be

Jumped. Indemnity payments to dairy pro-
«essors are for the market value of milk and
a3tk products destroyed, minus any salvage
aluae,

— USDA News Release

The EPA has conciuded that microorgan-
isms formed by deliberately combining gene-
tic material from organisms of different
genera (intergerieric combinations) pose a
greater risk than microorganisms which
combine source organisms from the same
genus (intrageneric combinations).

This conclusion stems from an assessment
that intergeneric combinations are more
likely to exhibit new traits when released into
the environment, and, therefore, that their
behavior is less predictable. Similarly, the
EPA has concluded that increased uncer-
tainty concerning behavioral changes asso-
ciated with genetically engineered pathogens
(microorganisms having the ability to cause
disease in. humans, animals or plants) justi-
fies a review of these microorganisms prior
to any field testing.

Consequently, intergeneric combinations -

and genetically engineered microorganisms
using pathogenic source organisms are sub-
ject to ‘‘level two reporting.’’ This pro-
cedureincludes review by a newly established
Science Advisory Committee, which will
consist of independent scientists and mem-
bers of the lay public. The process also in-
volves a risk assessment by the EPA, and, if
necessary, review and comment from other
federal agencies.

For intrageneric combinations, the EPA
will simply make a preliminary determina-
tion of the need for an EUP. This process, re-
ferred to as ‘‘level one reporting,” is de-
signed to provide an expedited review for
microbial pesticides posing fewer risks to hu-
mans or the environment. The same ab-
breviated review will be used for genetically
engineered microorganisms which do not in-
volve pathogenic source organisms.

Previously, under an interim policy adopt-
ed by the EPA, any field testing of genetical-
ly engineered microbial pesticides required
EPA review and approval. See 49 Fed. Reg.
40659 (1984).

Microorganisms which are not genetically
engineered, but which are ‘‘non-indi-
genous,’’ also face the elevaied scrutiny of
‘“‘level two reporting.’’ A microorganism is
considered non-indigenous if it is isolated
from outside any one of three specified areas
— the continental United States, the Hawai-
ian Islands and the Caribbean Islands.

Thus, a microorganism from the con-
tinental United States, developed foruseasa
pesticide in the continental United States,
will be considered to be non-indigenous to
the Hawaiian Islands. The EPA would have
to be notified before initiation of small-scaie
field testing of that pesticide in Hawaii.

Regulations for all microbial pesticides de-
signed to be used in large-scale field tests
(those which involve more than 10 acres of
land) remain unchanged. The review for
such tests are basically the same as those pre-
viously mentioned for ‘‘level two reporting.”’

These regulations are part of a general Co-
ordinated Framework for the Regulation of
Biotechnology. See 51 Fed. Reg. 23301
(1986). - This coordinated framework in-
cludes separate descriptions of the regula-
tory policies of several governmental agen-
cies authorized to review products of bio-
technology.

The guidelines are designed to provide
both consistent definitions as well as reviews
of comparable rigor throughout the various
agencies. Where there is an overlap in au-
thority, the coordinated framework estab-
lishes a lead agency, with consolidated or co-
ordinated reviews among other agencies.

The EPA, for example, is designated as
the lead agency for pesticide microorganisms
released into the environment. Significantly,
these guidelines work within existing statu-
tory structures — it is assumed that current
statutes provide sufficient authority for reg-
ulating this developing technology.

— David Myers
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A primer for the agricultural producer considering export

by Janet L. Wright and Christopher Perello

International sales of agricultural products
have traditionally been an important seg-
merit of the U.S. agricultural economy. Dur-
ing the last decade, not only has there been a
significant decrease in the volume of export-
ed U.S. farm products, there has also been a
significant increase in the volume of farm
products imported to U.S. markets.

The combination of these two factors has
had a devastating effect on the U.S. farm
economy. Since the primary response to the
dual phenomenon of decreased exports and
increased imports has been the adoption of
programs to increase agricultural exports by
devcloping and facilitating access to agricul-
turs’ cxport markets, there is now an even
hiz"  premium on participating in these
marits,

by agricultural producers who have
prcvously relied exclusively on domestic
markets are reluctant to access these markets
use they are unfamiliar with interna-
al business transactions. Although in
7 respects participation in international
~=ts is only an extension of domestic
b -.28s activity, there are some mechanisms
orocedures that are either unique to in-
rational marketing, or which are employ-
e more frequently in international transac-
tioas.

The purpose of this article is to provide a
b 2 summary of the most basic mechanisms
2~ ' procedures in order that those agricul-
Ak roducers (and their advisors) who are
unfamiliar with the terminology and pro-
cedures of international trade will have a
basis from which to approach themarket. As
such, this article is intended only as a starting
point for the uninitiated, and not as a guide
for international marketing.

Trad2 Instruments

Onie of the greatest problems in international
trade is the fact that the parties involved are
not generally subject to the other countries’
laws. Consequently, if one party fails to up-
hold its side of the bargain, the other party is
limited in the ways in which it can force com-
pliance or receive recompense. Therefore,
mechanisms for insuring both the payment

Janet L. Wright is an attorney with the law
firm of Thomas, Snell, Jamison, Russell
and Asperger in Fresno, Calif. Christopher
Perzilo is an attorney with the law firm of
Borton, Petrini & Conron in Bakersfield,
Calif. The authors wish to thank James
R.C. Salisbury, Vice President,
International Services, Federal Credit
Baitks of Sacramento, Calif., for his
assistance in the preparation of this article.

for and the acceptance of goods are even
more essential than in domestic transactions.

A. The Open Account

The basic problem faced by importers is
ensuring that they receive the amount and
quality of goods which were contracted.
Ideally, importers would like to delay pay-
ment until they have received and inspected
the goods to insure compliance with the con-
tract. Transactions structured in this manner
are referred to as open accounts.

Although such arrangements are not un-
known (particularly between traders with es-
tablished relationships in countries with co-
operative governments and reasonable judi-
cial systems), under this type of transaction,
the exporter bears the full risk of initial non-
compliance.

When the subject of the contract is perish-
able goods (such as fresh agricultural pro-
duce), the risk is especially acute because the
exporter is not only running the risk that the
importer will not pay for the goods, but also
that the importer will reject the goods. Con-
sequently, the exporter will be required to
either find another buyer in the foreign loca-
tion, or bring the produce back to the United
States — neither of which may be viable al-
ternatives with perishable produce.

B. Letters of Credit

The safest method of protecting both par-
ties (and the preferred device of the exper-
ienced exporter) is the use of letters of credit.
Basically, letters of credit are a process in
which banks are employed as middlemen —
restricting the transfer of funds until certain
terms and conditions of the sale are met. The
banks performing this service charge a fee.
Following is a brief outline of the process in-
volving the use of letters of credit:

1) The parties set the terms of the contract.
As part of the contract, the parties agree on
the documents which will be required to
prove the goods were shipped, and that they
were of requisite quality. The list of docu-
ments normally includes the invoice, bill of
lading, export license, certificate of customs
inspection, and proof of insurance. The re-
quired documents are listed on a letter of
credit.

2) The importer instructs his bank (the is-
suing bank) to issue the letter of credit in the
exporter’s name, conforming to the terms of
the contract.

3) The issuing bank sends the letter of
credit to the exporter’s bank (the advising
bank).

4) The advising bank notifies the exporter
that the letter of credit is available.

5) Thus, being assured of payment, the ex-
porter ships the goods to the importer.

6) The exporter gathers the documents

which are required by theletter of credir, and
takes them to the advising bank, which com-
pares them to the list on the letter ot credit.
(The exporter has transferred title tc his
goods on completicn of this stepl.

7) If all necessary documents are presen:
and correct, the advising bank sendsthe dec-
uments to the issuing bank.

8) The issuing bank makes ancther check
of the documents, and if thev are in ~rdern
sends the money to the advising bank. The
importer’s account is then debited in the
proper amount.

9) The issuing bank then sends the money
to the exporter.

A letter of credit can specify payment on
presentation of the documents (sight letters
of credit), or during a period of up to 180
days after presentation (usance letters of
credit). Most export letters of credit specify a
delay payment.

Precision is essential in the use of letters of
credit. Banks deal in documents — not com-
modities. All of the shipping documents
listed on the face of letters of credit provide
specific information to all parties. For this
reason, the documents are required to have
the exact information listed, or the letter of
credit will not be honored, i.e. the exporter
will not be paid.

Consequently, if the terms of the agree-
ment are changed after the letters of credit
are issued, it is essential that the exporter ob-
tain an amendment.

C. Variations in the Use of Lerters o}
Credit

1. Revocable Letters of Credit

The usual letter of credit is irrevocabie.
meaning exactly that — once issued, ii can-
not be cancelled before the expiration daie
for any reason (including fraud) unless
agreed to by all the parties. Revocable letters
of credit can be modified or cancelled by any
party at any time. Because the importer
could cancel the letter of credit after the
goods are shipped, this procedure provides
the exporter with no more protection than
the open account. Revocable letters of credit
are seldom used, and should be avoided if of-
fered.

2. Confirmed Irrevocable Letters of
Credit

If the advising (exporter’s) bank and the
issuing (importer’s) bank have a reliable
working relationship, the advising bank may
confirm the letter of credit. With this pre
cedure, the advising bank pays the export
directly (thus avoiding the payment delay —
points 7-9 above) upon receipt of the re-
quisite documents. The confirming bank is
reimbursed by the issuing bank.

Although this procedure expedites pay-
ment to the exporter, it requires more than
ordinary trust between the two banks, as well




Fri/HA as second lienholder after an installment land sales contract

An interesting decision out of the Seventh
Circuit preserves the Farmers Home Admin-
istration’s (FmHA) right to a foreclosure
remedy in a situation in which it took a sec-
ond mortgage to secure an emergency loan to
a vendee under an instaliment land sales con-
tract.

The contract provided for the sale of 260
acres for $250,000, with a term of 20 years,
and the interest rate set at 7%. A forfeiture
clause was included.

Four years into the term, the vendees ob-
tained an FmHA emergency loan for
$183,020, and, with the consent of the ven-
dorz, zave the FmHA a second mortgage.

The vendees defaulted after having paid
$123,280 to the vendors, but still owed
$249,360 on the principal. The vendors
sought (and were awarded) ejectment and
forfeiture, despite the FmHA’s motion for
foreclosure.

In Looney v. Farmers Home Administra-
tion, 794 F.2d 310 (7th Cir. 1986), the
Seventh Circuit reversed, and granted fore-
closure. The trial court, it was observed, had
‘“‘implicitly determined’’ that all the interest
owed on the contract had to be paid first be-
fore the principal could be reduced. The ef-
fect of that implication was that the vendees
were calculated to have paid only $639

against the principal from a total of $123,280
paid.

From this, the trial court concluded that at
the time of default, the vendees had paid on-
ly a minimal amoeunt on the contract:— thus
justifying the summary remedy.

This interpretation of Indiana law was re-
jected on appeal, and the Court concluded
that payments should be allocated between
principal and interest. It went further to hold
that *“. . .[eJven when no principal is paid, a
buyer’s stake in the property may be suffi-
cient to justify foreclosure.”

— John H. Davidson

Na security interest in federal milk diversion program

In many cases, an agricultural lender will
loe': ©o various federal programs as an addi-
tic..+? source of collateral. Numerous cases
hav.: 'zalt with the issue of whether a secured
psr 7 may obtain a security interest in such
fe: .2l benefits. See e.g. In re Sunberg, 729
F.2d 561 (8th Cir. 1984); Osteroos v. Nor-
wesd Bank Minot, N.A., 604 F.Supp. 848
(D..N.D. 1984); and In re Hollie, 42 B.R.

111 (Bankr. M.D. Ga. 1984).

In general, most courts have held that it is
possible for a lender to take an Article 9 se-
curity interest in such federal program bene-
fits.

In In re Bechtold, 54 B.R. 318 (Bankr.
Minn. 1985), however, a Minnesota Bank-
ruptcy Judge ruled that federal law pro-
hibited the granting of a security interest in
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‘Oct. 16-17, 1986, St. Paul, MN.
Sponsored by 11 state departments of
health in the Midwest.

For further information, contact The
Health and Environment Network,
2500 Shadywood Road, Box 90,
Navarre, MN 55392; 612/471-8407.

" 1986 Annual Meeting: American
Agricultural Law Association.
Oct. 23-24, 1986, Worthington Hotel,
Fort Worth, TX.
Sessions on the Current State of
Agriculture, Agricultural Policy, the
Role of the Bar, the Farmers Home
Administration, the Farm Credit
System, Innovative Financing,

AG LAW CONFERENCE CALENDAR

Creditor Responsibilities, Educational
Directions, Farm Bankruptcies, The
1985 Farm Bill, Agricultural Labor,
Tax “Reform,”” and U.C.C. §
9-307(1).

New Developments in Agricultural
Lending and Regulation.

Nov. 12, 1986, Hyatt Regency,
Atlanta, GA; Nov. 20, 1986, Chicago
Marriott, Chicago, IL; Dec. 4, 1986,
Sheraton Plaza La Reina, Los
Angeles, CA.

Sponsored by The Bank Lending
Institute.

For further information, call
800/831-8333 (within New York) or
800/223-0787 (outside New York).

Tax Planning for Agriculture.

Oct. 15-17, 1986, Fairmont Hotel,
Denver, CO.

Sponsored by The American Law
Institute and The American Bar
Association.

For further information, contact
Donald M. Maclay, Director, Courses
of Study, ALI-ABA, 4025 Chestnut
St., Philadeiphia, PA 19104;
215/243-1630.

benefits to be earned under the U.S. Depart-
ment of Agriculture Milk Diversion Pro-
gram.

Specifically, the court pointed to language
found at 7 C.F.R. § 709.3(a), which provides
that ‘‘no assignment may be made to secure
or pay any pre-existing indebtedness of any
nature whatsoever.”’ According to the court,
such a regulation clearly indicated that the
Secretary of Agriculture intended that such
milk diversion payments be free of claims by
parties other than the farm participant.

— Phillip L. Kunkel

Tax consequences
of hay donations

The recent drought in the Southeastern
United States sparked donations of hay to
farmers whose feed supplies dwindied with
the absence of rainfall. The donations were
orgariized by various groups, including state
departments of agriculture and university
extension services. When it comestimeto file
the 1986 tax return, some of the donors may
wonder how their donations should be
reported. -

Section 170 of the Internal Revenue Code
(IRC) allows a deduction for contributions
to charities that have § 501(c)(3) status and to
state governments and their subdivisions if
the gift is made exclusively for public pv
poses. The contributions deduction is L
ited to 50% of adjusted gross income co ;-
puted without any net operating loss carry-
back.

If the donors gave the hay to a church or
other charitable organization, or to a subdi-
vision of a state government, the contribu-
tion probably qualifies for the charitable de-
duction since it was made for the purpose of
helping farmers in need.
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TEORGIA. Beef Labeling. Ga. Code Ann.
§ 76-2-30.1, effective July 1, 1986, author-
izes the Commiissioner of Agriculture to pro-
mulgate rules: for labeling and certification
of beef as having been produced without use
of antibiotics or growth hormones. Act No.

1550.
— Daniel M. Roper

NGRTH DAKOTA. Confiscatory Price De-
fense. In PCA v. Lund, Civ. No. 11, 135
(N.D. 1986), the district court denied a mo-
tion to reopen a default judgment fore-

i+ alacure under Rule 60(b), N.D.R.Civ.P. or,

:he alternative, for relief from judgment
_ suant to the provisions of N.D.C.C. §
42.99-04, (the confiscatory price defense
5ratute).

“he lower court reasoned that N.D.C.C. §
28-29-04 had *‘self-terminated once the price
of farm products equaled the cost of produc-

«1,"” The North Dakota Supreme Court re-
+rizd, in part, and remanded for considera-
. ..w of the request to reopen the judgment.

N.D.C.C. § 28-29-04 was enacted in 1933
in an attempt to deal with issues of fore-

closure, farm debt, farm debtor relief, and

""igw farm price during an agricultural and

zconomic crisis. Although the first part of

N.D.C.C. § 28-29-04 states *‘[u]ntil the price
of farm products produced in this state shall
rise to a point to equal at least the cost of pro-
duction,’’ the court construed the entire en-
actment (all three sections) together.

It determined that the language of all three
sections (when read together) should be in-
terpreted to mean that, ** ‘whenever’ legal
procedure will result in the confiscation of
property ‘by forcing the sale of agricultural
products upon a ruinous market’ the courts,
within their discretion, may act as authorized
under the provision ‘until farm products. . .
equal at least the cost of production.’ *’

The court noted that in the three sections,
the words ‘‘whenever’’ and ‘‘when’’ are used
elsewhere. Thus, acomprehensive reading of
the three sections indicates the Legislature
did not intend the provisions to self-termi-
nate. Finally, the court noted that, unlike
many other provisions passed during the De-
pression Era, the confiscatory price statute
did not contain express repeal language.

It should be noted, however, that in an
earlier decision, Heidt v. State, 372 N.W.2d
857 (N.D. 1985), the court said that,
‘‘[r]equiring the farmer to possess com-
modities in order to invoke the defense con-
tained in N.D.C.C. § 28-29-04 flies in the
face of the statute’s intended purpose.’’

The farmer may have already sold the

commodities he once had. Lund has cast a
shadow on the Heid! language quoted above
— by implying that a forced sale of an indi-
vidual’s agricultural products is required.
Although the constitutionality of the con-
fiscatory price statutes was briefed in Lund,
it was not discussed by the court. For an
earlier discussion of the North Dakota con-
fiscatory price statute, see Agricultural Law ~
Update, December 1984, at p. 3. See also
FLBv. Thomas, 386 N.W.2d 29 (N.D. 1986)
(whether a farmer can use the confiscatory
price defense is a question of fact preventing
a summary judgment); Lang v. Bank of
North Dakota,377N.W.2d 575 (N.D. 1985).
— Allen C. Hoberg

PENNSYLVANIA. Easements by Necessi-
ty — Need for Easement Removed. If the
need for an easement by necessity is remov-
ed, the easement by necessity is extinguished.
In this case, the owner of the dominant tene-
ment purchased a tract that provided access
to a public road.

As aresult, the dominant tenement’s ease-
ment by necessity was extinguished as it was
no longer needed to provide access to the
public road. Dulaney v. Rohanna Iron and
Metal Inc., 495 A.2d 1329 (Pa. Super. Ct.
1985).

— John C. Becker

{inder [.R.C. § 170(e)(1)(A), the amount
.fti1e deduction is limited to the donor’s ba-
7 the hay. The donor’s basis in the hay is
iiie amount paid for the hay if it was pur-
chased. If the hay was raised by the donor,
tw= asis depends on whether the donor uses
;43h or accrual accounting.

if the donor uses accrual accounting, the
hasis is the amount inciuded in inventory for
hay. If the donor uses cash accounting,
ever, the basis is any expense incurred to
rveduce the hay that has not been deducted
as 2 business expense.

Rev. Rul. 55-138, 1955-1 C.B. 223 denies
the donor a business deduction for any ex-
penses incurred to raise the hay in the year
the hay is given away. Consequently, for tax-
payers who use cash accounting, expenses in-
curred in years before the hay is given away
should be left on the return for the year they
were incurred, and should not be included in
the basis of the donated hay.

Expenses incurred in the year the hay is

“ven away should not be deducted on Sche-

— ule F, but shouid be included in the basis of

inie donated hay and deducted as a charitable

zontribution.

/-3 a practical matter, most taxpayers are

1.7 to report the 1986 expense of produc-
inie hay on their 1986 Schedule F since it

be very burdensome to sort out the de-

preciation, fertilizer, pesticides, fuel, prop-
erty taxes, insurance and other expenses that
should be allocated to the donated hay.

The Internal Revenue Service (IRS) is not
likely to challenge those deductions in 1986
since 100% of charitable contributions can
be deducted even if the taxpayer does not
itemize (I.R.C. § 170(i)). This means the IRS
cannot increase taxable income by arguing
that the expenses were improperly included
on Schedule F unless the taxpayer has made
other charitable contributions that use up
the contributions deduction limit.

Rev. Rul. 55-138 also requires taxpayers
who use accrual accounting to remove the
hay that is donated from their beginning in-
ventory for the year the hay is given away.
That change in inventory will be offset by the
charitable deduction of the basis in the hay
which is equal to the inventory adjustment
plus the expenses in the year of the donation
that are not reported on Schedule F.

For many donors, there was probably no
charitable organization or subdivision of a
state government that took title to the hay.
Therefore, the donation does not qualify for
a charitable deduction.

These donors may argue that the donation
was made for business reasons, and, there-
fore, they should be allowed a trade or busi-
ness deduction for the cost of raising the hay.

That argument is difficult to support since it
is hard to show that there is any direct or in-
direct benefit to the farmer’s business.

Consequently, for many donors, there is
no authority for deducting the costs that are
incurred in the year the hay is given away. As
with charitable deductions, donors can ap-
parently deduct the expenses of raising hay
that is given to another farmer if the donor
uses cash accounting and gives the hay away
in a year after the expenses of producing the
hay are deducted. Rev. Rule 55-531, 1955-2
C.B. 520.

Late Developments — The Senate has
added an amendment to the pending public
debt limit increase bill that would allow a
charitable deduction for some gifts of agri-
cultural products amounting to their whole-
sale fair market value, reduced by any tax de-
ductions the farmer has claimed for the cost
of raising them. This new rule, if enacted,
would apply to contributions made after
June 30, 1986. The liberalized deduction

- would only be available for gifts by farmers

of hay and other commodities to a state
agency or subdivision thereof, for the bene-
fit of individuals adversely affected by
drought, flood or other major natural
disaster.

— Philip E. Harris
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=% A MERICAN AGRfCULTURAL
[ Aw 4ssociaTioN NEWS.

1986 ANNUAL MEETING. The American Agricultural Law Association (AALA) will hold its seventh annual educational con-
ference Oct. 23-24, 1986 at the Worthington Hotel, Fort Worth, TX. This vear, the theme of the conference will be **Agriculture in
a Time of Challenge.”” The program is co-sponsored by Texas Tech University College of Agricultural Sciences and the Agricul-
tural Law Committee of the State Bar of Texas.

Professor Stephen F. Matthews will open the conference, addressing the topic **Current Status of Agriculture — How are the
Farmer and Rancher Really Doing?’’ Other talks include: Dale S. Stansbury on ‘‘Government and Agriculture — An Analysis and
Critique of Agricultural Policy and Factors Affecting It*’; Martha Miller on *‘The Farmers Home Administration — Current Mat-
ters’’; Marvin Duncan on *'The Farm Credit System -— Current Matters'’; and Jobn F. Schumann on **Financing Techniques and
Bustness Structures for the Farm and Ranch.”

In addition, Paul L. Wright will speak on ‘‘Fiduciary and Contractual Responsibilities of a Creditor’’; Harry Dixon will address
the issue of *‘Handling Farm Bankruptcy and Foreclosure — A Banker’s View’'; Mary Davies Scott will talk on *‘Handling Farm
Bankruptcy and Foreclosure — A Debtor’s View''; Ronald Knutson will speak on ‘‘The Ferm Bill — A Review and Analysis'’;
Donald B. Pedersen will talk on ‘“Agricultural Labor Laws™; Clark S. Willingham will speak on** *Tax Reform' ou Agriculture’’;
and David W. Dewey will address the issue of “"U.C.C. § 9-307.”

Two panel discussions will be featured — one on the role of the bar in troubled agricultural times and the other on educational
directions in agricultural law.

For more information, contact Martha Hise, Program Coordinator, Division of Continuing Education, Box 4110, Texas Tech

University, Lubbock, TX 79409-4110; 806/742-2352,
JOB FAIR, The AALA is planning to hold its second Job Fair concurrent with the 1986 Annual Meeting. An announcement of the
Job Fair is being mailed to firms and organizations known to be involved in agricultural law. Notices of available positions will be sent
to law school placement offices for dissemination. Resumes received from job seekers will be forwarded to interested firms and organ-
izations, and interviews will be scheduled during the conference whenever indicared. No employer or job seeker charges will be as-
sessed for participation in the Job Fair.

Interview rooms in the Worthington Hotel will be provided for both days of the conference. In addition, highly visible space will be
provided near meeting rooms so that job opportunities and messages can be posted. For more information concerning the Job Fair,
contact Gail Peshel, Director of Career Services, Valparaiso University School of Law; 219/464-5498. =
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