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Almond mar keingar deradver &g
assessments do not viokate F irg

Amendment

InSeptemberaf1999the Uniied Siates Courtof Appestforthe Ninth Cirouitissued
mmmdsmmﬁgmﬁanymmm
oders. CaltAlmond v. Uniied States Department of Agicutiie, 9
- DAR 9923 (Sept 22, 1999,
—I NSIDE The isstie in the case was whether the: arediebeck provisors of the Aimond
Marketing Order advertising assessments constituted compelled speech and thus
vioated Cal-Aimond's Frst Amendment rights. See generally 7 CFR. 981441
Pursuant to provisions of the Aimond Order, almond handeers are charged a

. Cafyingthe tonnagebased assessmentto be used for the purpose of genericaly advertising and
Washington State promoating the sale of almondss. At the: handers oplion, they may recelve a crect
Rightto Fam Act aganstthe assessmentiorqualiied promoionel adiMiies designedioinarease the:
usedfamonds. CalAlmond a99DAR.99237CFR.889%81441() 98L41E)4),
and9B1.441(e)2). Theaediwasreducedioma100percentaedibatotics
*  Prevented plantings aredktbegiming wih the 199394 cop yer. Id
incopinsurance CalAimond petiioned the United States Department of Agriculture (USDA,) for

review on the basis that the aredithadk program constiitiied compeled speechin

. Trespassing ivestock vioation ofiis Frst Amendment righis. Relying on earer authorty, the Adminis-
and murder trative Lawv Judge ruied infavor of CabAimond. See Cal-Almondv. USDA  ,J4Fd
- 490 " Cr1993( CalAlmond | ). The subseguent appeal to the USDA's Judicial
ooud
corMaons: Officerwasstayedpendngthe United States Sipreme Courtsdedisonin Glickman
aceoatene vWehmenBos &Et e, S21US457(1997)( Glickman ) h te Glickman
kedibapisontem case, the Supreme Court determined that mandatory assessments for tree fiuits
foralvesodkonne? werevalideconomicreguiations. Subsequentto Glickman, theNnhCroutin G
Amond Il (emand of Cal-Almond | on certiorari from United States Supreme
Cour) remanded © the distict coutt wih instrudions o dsmiss the Fst
: ; Amendmentchallengestothe advertisingassessments .CdAhadncv.Dept Of
A AgE JOOHTIO b QU CaAmondll ) USDAv.CabAlmond e 5L
ol e US1113 (1997 CaltAimond Il ) Cal-Almond a9 DAR. 9923
d peaypesdoeasosandey
iminheaite Toaod Continued on page 2
dpan o et pease o
iy the Edior o your proposed
ém - [l
Condemnation of  Agricutlr alSecur ¥

L Areaf armland
_I N FUTURE Nesele  Roue 8l amgor tuding  toougre  uming  though  Pensyhanias

prime farmiand. With the exception of Thanksgiving and Christmas, eighteen
I SSUES wheskrs consianty ol acoss the areacanying ons offeg th every diedion

In late 1988, PennDOT propased construcing a new Bxit 7 interchange along
Interstate 81 in the Chambershury area of Frankin County. This $65.8 milion
improverment would provide addiional access to Chambershurg and relieve traffic
cnrgeﬂmmtheneal’cyLSlnerdﬂgearﬁng:I) which sits about a mie

*  lEdyda souhofthe ineendied location
landowner to Lamar and Lois White own a 26-acre fam contiguous to Interstate 81 in Greene
habiLial trepessers and Guiford townships. The farm is in an Agriculiural Security Area (ASA) 2.An

Agrculiral Secuity Area is designated by a statewide program designed o
conserve and protect and to encourage the development and improvement of
Pennsyhanials agricuiural ends for the produidion of food and ather agricuiural

products. To encourage particpation in this program, numerous incentives are
offered. Landoaners receve incerntives in exchange for reinquishment o the right

Continued on page 2




CAL-ALMONDEONTINUED FROM PAGE 1

Cal-Almond primarily contended that
te Glickman ardlyssddnotapplybe-

causethe AimondBoard coulddetermine

whchadvertisngwesentiiedtoacreck
andooudtherefore‘didate " the conduct
o te hades adweiag The resraint
agumentfocused onareducionin Cak-
Amonds  advertising budget .CalAlmond
99 DAR. at 99249925,

The court reviewed the arguments of
CaAimond to determine if under the
teepat &t o Glickman , CabFAmond's
First Amendment rights were abridged
onhethertheassessmentwasapenmis-
she pat o a ‘feguaioy scheme’ or
economic  reguision  .CatAlmond
The three part test required thet the
Court consider ‘Whether the advertising
programs impose a restraint on Cal-
Almond's freedom to communicate any
message o any audience; whether the
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advertisingprogramscompelCal-Almond
D egae N ay add o symboc  speedh;
and whether the advertising programs
compel CakAmondtoendorseorfinance
not gemane 1o the purposes for which
te conpeled assocEN B siied”
Cal-Almond a9%24dg Gab Cate
Cov. Gaibna Mik Advsory Board
| 9 " Gyl199)

Inacﬂyrg Glickman and the tree-
pat e, e cout noed et CaA-
mond dd notdispuie thet ikwes part of
an adMiy as an amond handeer thet

. CatAlmond
a9 dg Glickman at52lU.S469
and7U.S.C.Secion602(1). CakAmond
wes also noted as efledively conceding
that if the assessments were ‘purely
" tey woud be consiiutional.

d a9,

Thecoutnaaplyingthefistprongof
the three-part test found that Ca-
Amond's “freedom to communicate” was

natrestrainedbyaredudionnisachver-
tising budget. CalAimond had argued
thattheassessmentsreducedtheamount
of money avalable for advertsing. The
NinthCiauinoedthetithadexpressly
reededthisagumentinte Gab &=
which followed the Supreme Courts
‘Plain statement’ thataredudionnan
a speech restidion. 9 DAR  at 9924
dy Galo supra ad Glickman a521
Us.a4n.

In applying the second prong of the
testt the Ninth Circuit found
unpersuasive the argument that the A-

mond Board could “diciate” how the ad-
ey o receve the aedk wes aonk
ducted. Thecoutnotedthehandeershad
the opions of spy paying  asSESIMANTS,
dredly adverising and attempling ©
receive aedi; or advertisng regardess
dfwhether they recehved aeck CaA
monda9924. Ca-Aimond also argued
that the requirement that the promo-
fordl sedl be canied bR e Ul
beneit of the advertsng consiiLied
“compeled” speech. However the court
reiected this agument nating thet they
weefeebchosenatibcarythese
Id a %4 dyg Galo supra & __
Fad__.

Wih respect the tid prong of the
test, CalAimond agued thet & ‘ideo-
logicaly’ abeded 0 the assessments
because the assessments supported ad-
vertsing for‘snack amonds”’and ik dd
not produce snackamonds.
a 9925, The cout reeded ths agur
ment finding that the standard was
whether the message was “gemmane” to
the pupose of the Amond oder; ie.
promoting marketing, consumption and
detrbuion of dmonds. Cal-Almond  at
WPB5dg Glickman —a521US.476,7
CFR8608c Gib __F3d .HeeCa
Amonds objections did not engender
any aiss of consdence; rather they
amounted tbaquestion ofthewisdomor
effeciveness of the program and were
thus nat questions of constiuiional im-
pt  Cal-Almond a 995 ding
as21US.472

The assessments were therefore con-
shuiorel

—Thomas P. Guarino, Merced, CA

Cal-Almond

Glickman

ASA farmland/Cont. from p. 1
to develop the fammland. Oompenwion
is provided by the expayers.

In June 1994, the Whites recelved a
notice from PennDOT informing them
that PennDOT might need to enter their
propertytocondudsunveysandtestsior
the construdion of a new Bxt 7 inie-
change. To buid the proposed exit
PennDOT would need to condemn all or
4 Some-

possbie entry, the Whies refused entry

to PennDOT employees, and PennDOT
made no further atiempt o access the

Whies .

In March 1999, PennDOT received
approval from the Federal Highway Ad-
ministration(FHA) tomoveforwardwith
plans © constuct a new Bt 7 iner-
change. The FHA approval meant that
desgnerscouddatinelpans aooure
the rightofway property and construct
theinterchangeasearlyas Spring 2000.

In response to the FHA announcementt,
the Whites filed a lawsuit against
PennDOT in the Commonwealth Court,
aleging that PennDOT violated the Ag-

riouktLral Security Avea Lawbylegaly
conduding ess on ther bnd prior ©
obtaining Agriculiural Lands Conderm-
nation Approval Board (ALCAB) permis-
sion. PennDOT responded by claiming
thattheyddnatneediheapprovalofhe
ALCAB because they were simply in-
stalinganewextandthe ALCAB st
ute exempted the approval.
Thefistoftwossuestetthelbnak
presented was. must the Pennsylvania
Department of Transportation have Ag-
ricutturalLandsCondemnationApproval

that Pennsylvania. Statutes dearly em-

power PennDOT to condemn land for all
fransportationpuposes. 5 Butbeforeaon+
demning agricuiural lands thet are be-
ingusedforprodudive agricuiuraApur-

poses, PennDOT must request the
ALCABdetemineifthereisareason

able and prudentatemetive to buiding

the highway on productive farmland. 7

ASA farmland/Cont. on page 6
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Agricutlr aa wbblog

Administrative law
Kelley, Recent Federal Farm Program De-
velopments, 4 Drake J. Agric. L. 93-140(1999).

Agricultural law: attorney roles and
educational programs

Hamilton, A Changing Agricultual Law for a
Changing Agriculture, 4 Drake J. Agric. L. 41-
58(1999).

Kershen, Professional Legal Organizations
on the Internet: Websites and Ethics, 4 Drake
J. Agric. L. 141-176 (1999).

Wright, Networking Within the Agricultural
Community, 4 Drake J. Agric. L. 1-4 (1999).

Biotechnology

Mattix, The Debate Over Bioprospecting on
the Public Lands, 13 Nat. Resources & Env't
528-532,574(1999).

Stewart & Johanson, Policy in Flux: The
European Union’s Laws on Agricultural Bio-
technology and their Effects on International
Trade, 4 Drake J. Agric. L. 243-296 (1999).

Commodities futures

lavarone, Arbitration, Expediency and the
Demise of Justice in District Courts: Another
Side of the Hedge-to-Arrive Controversy, 3
Drake J. Agric. L. 319-380 (1998).

King, & Moylan, Hedge-to-arrive Contracts:
Jurisdictional Issues Under the Commodity
Exchange Act, 18 N. lll. U. L. Rev. 481-496
(1998).

Environmentalissues

Comment, Watershed Management and
Nonpoint Source Pollution: the Massachusetts
Approach, 26 B.C. Envtl. Aff. L. Rev. 339-386
(1999).

Moore, Agricultural Environmental Manage-
ment in New York, 16 Agric. L. Update 4-5, 6
(March 1999).

Note, The Struggle of Cities to Implement the
Safe Drinking Water Act in the Context of
Intergovernmental Relations, 3 Drake J. Agric.
L.495-546 (1998).

Note, The Problem of Contaminated Water
and the Need for Federal Action, 3 Drake J.
Agric. L. 547 (1998).

Estate planning/divorce

R. Bellatti & S. West, Estate Planning For
Farms and Other Qualified Family-owned Busi-
nesses pp. 404 + 25 appendices, tables, indi-
ces (Warren, Gorham & Lamont 1999).

Finance and credit
Brown, The State Regulation of Agricultural
Credit, 3 Drake J. Agric. L. 305-318 (1998).
Schneider, Financing the Agricultural Op-
eration: Recent Developments and Current
Trends, 4 Drake J. Agric. L. 215-242 (1999).

Food and drug law
Comment, Herbal Garden of Good and EVvil:
the Ongoing Struggles of Dietary Supplement

raphy
Regulation, 51 Admin. L. Rev. 323-341(1999).
Note, Casualties ofthe War on Tobacco: The
Farmers, the Settlement and Possible Solu-

tions, 3 Drake J. Agric. L. 465-494 (1999).

Hunger & food issues

Note, The Right to Food Exists Via Custom-
ary International Law, 22 Suffolk Transnat’l L.
Rev. 223-257 (1998).

International trade

Buckingham, World Production Update: Why
Agricultural Lawyers Need to Know About In-
ternational Trade Law, 4 Drake J. Agric. L. 5-40
(1999).

Stewart& Johanson, The SPS Agreement of
the World Trade Organization and plant pest
infestations: a Case Sudy ofthe 1997 Mediter-
ranean Fruit Fly Outbreak in Florida, 14 Am. U.
Int'l L. Rev. 1107-1127 (1999).

Stewart & Johanson, Policy in Flux: The
European Union’s Laws on Agricultural Bio-
technology and their Effects on International
Trade, 4 Drake J. Agric. L. 243-296 (1999).

Land reform

Luna, Chicana/Chicano Land Tenure in the
Agrarian Domain: On the Edge of a “Naked
Knife”, 4 Mich. J. Race & L. 39-144 (1998).

Terraciano, Contesting Land, Contesting
Laws: Tenure Reform and Ethnic Conflict in
Niger, 29 Colum. Hum. Rts. L. Rev. 723-764
(1998).

Land use regulation

Land use planning and farmland preser-
vationtechniques

Note, How To Save America’s Depleting
Supply of Farmland, 4 Drake J. Agric. L. 333-
356 (1999).

Livestock and Packers & Stockyards

Note, Manure Laws, Manure Regulations
and Manure Application Agreements: lowa Law
is Full Of It, 3 Drake J. Agric. L. 433-464 (1998).

Organizational forms for agriculture (busi-
ness law & development)

Incorporation

Richardson & Geyer, Ten Limitations to Pon-
deron Farm Limited Liability Companies, Drake
J. Agric. L. 197-214 (1999).

Patents, trademarks & trade secrets

S. Eberhardt, H. Shands, W. Collins & R.
Lower (eds.), Intellectual Property Rights I,
Genetic Resources: Access and Property Rights
(Crop Sciences Society of America, Madision
WI, 1998).

Note, Intellectual Property Protection and Its
Impact on the U.S. Seed Industry, 4 Drake J.
Agric. L. 297-332 (1999).

Van Overwalle, Patent Protection For Plants:
a Comparison of American and European Ap-
proaches,391deaJ.L.&Tech.143-194 (1999).

Pesticides

Gardner, Invoking Private Property Rights
for Environmental Purposes: the Takings Impli-
cations of Government-authorized Aerial Pes-
ticide Spraying, 18 Stan. Envtl. L.J. 65-106
(1999).

Publiclands

Mattix, The Debate Over Bioprospecting on
the Public Lands, 13 Nat. Res. & Env't 528-
532,574 (1999).

Salvo, The Declining Importance of Public
Lands Ranching in the West, 19 Pub. Land &
Res. L. Rev. 103-112 (1998).

Rice & Souder, Pulp Friction and the Man-
agementof Oregon’s State Forests, 13 J. Envil.
L. & Litig. 209-273 (1998).

Souder, Is State Trust Land Timber Manage-
ment “Better” Than Federal Timber Manage-
ment? A Best Case Analysis, 5 W.-Nw. 1-43
(1998).

Stroup, Privatizing Public Lands: Market So-
lutions to Economic and Environmental Prob-
lems, 19 Pub. Land & Res. L. Rev. 79-101
(1998).

Sustainable & organic farming

Hamilton, The Role of Law in Promoting
Sustainable Agriculture: Reflections on Ten
Years of Experience in the United States, 3
Drake J. Agric. L. 423-432 (1998).

Taxation

Harl, The Family-Owned Business Deduc-
tion: Still in Need of Repairs, 4 Drake J. Agric.
L.59-92 (1999).

McEowen, Minimum Interest Rules and In-
stallment Sales of Farmland Among Family
Members — What is a Fair Market Rate of
Interest For Gift Tax Purposes?, 16 Agric. L.
Update 4-6 (April 1999).

Note, Conservation Easements: Minimizing
Taxes and Maximizing Land, 4 Drake J. Agric.
L. 357 (1999).

Uniform Commercial Code

Article Two

Looney & Poole, Adhesion Contracts, Bad
Faith, and Economically Faulty Contracts, Drake
J. Agric. L. 177-196 (1996).

Water rights: agriculturally related

Mondau, The American Indian Agricultural
Resources Management Act: Does the Win-
ters Water Bucket have a Hole in It?, 3 Drake
J. Agric. L. 381-422 (1998).

Tarlock, The Creation of New Risk Sharing
Water Entitlement Regimes: the Case of the
Truckee-Carson Settlement, 25 Ecologoy L.Q.
674-691(1999).

If you desire a copy of any article or
furtherinformation, please contactthe Law
School Library nearest your office.

— Drew L. Kershen, Professor of Law,
The University of Oklahoma, Norman, OK
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Trespassig vestoc k and m ur dercon wdons coudadef  ioert
fenceleadibapr sontemf  aal vestoc ko wner?

By Roger A. McEowen

A ooncem of esiodk onners s ther Thedefendantarguedthatherconduct occasions and had investigated techr
ppotentil ity when ivesiodk escape constiuted merely a negigent omission noues desgred brain the dogs o

an endosure and inure another person 0 confre the dogs and that, thereiore, tack individuals upon command.
arther popaty. Typcaly, hefoos s sheshoudhavebeenchargedwithinvo- On the moming of the boy's death,
antebesodonner’savdilyior untary mansiaughter rather than sec- neighbors had noticed the defendant's
damagescausedbytheescapedivestodk, ond-degree murder. Under Kansas law, dogs running loose inthe neghbarhood.
wih te ues o By vaying de- inoluntary manslaughter, a lesserin However,thedogskeretumediother
perﬂngonthepsddenereﬂ'\e duded offense of second-degree murde, fenced endosure.

animaks are locaied. soinedaste Unnenforalldingof Later that moming, the decedent's

In most states, an inured party must a human being committed reckiessly.” mother dropped the decedent and his
esabishthetthe Mesiod<onnerneg Secondtdegree murder is defined as the younger brother off at a schod bus stop
genty faled © keep the animak ent “Wiing of ahuman being commited un- near the defendants residence. Whie
dsd 2 haherjuiscidions, pimedy nerionaly bt reckessly under o waiing forthe bus, the younger brother
are required o construdt fences around fencebtevabedhumenie” 14 dggngatthefence. Whenthedogseven+
therr property before damages can be h an ealer a2, 5 the Kansas Su- 1ualy escaped ther endosure, they ran
ooleced flom the owner of trespassing preme Courtt determined thet the sec- toward the boys, who dimbed up ino a
hesok 3 Bu, een n some of these ond-degree murder provision 16 wes ds- fee naneghbors yad b saiely. The
wesenjuisddons heresalblend of tinguishable from involuntary man- defendants three dogs sumounded the
‘Openrange’and ‘fence ' iies. 4 saughter, ' and upheld the statute free and barked at the boys for several

Under the North Dakota statite, for againgt a constiviional vocHorvegLe- minuiesbeforeleaving. Thedecedent,in
eanpk,filvesockinueamaoitin ness chalenge. In pariokr, the cout e o te piess o b5 youge hobe,
agazingarea,helvesiockonnersnat determined that second-degree murder gotdonn autofthe free and folored in
He  °fanoodshuedaustea requires a consoous disegard of the the direcion thet the dogs hed gore ©
grazing area, the ivestock owner must ik, suficentunderthe aoumstances, see what the dogs were doing. When the
be shown to have been negigent 6 D maniest exdreme indifierence o the schodl bus anived a few moments later,

hd dhersaes tefed tetan vauedhumaniie Convidionofsecond- the younger broher gat ot of he ree,
anmal hasescapedisendosure creates degree murder requires proof thet the rantothebussiop, gatheredupthebegs
a rebutisble presumption thet the ve- defendantactedreddesslyunderarcum- andinstuments that the boys were car-
stock owner was negligent "hahgly fesingextemeindifierence ryingandgatonthebus Theboytoldihe
questionalde opinion, the Nebraska Su- othevalle dfhumanie. Lessexteme } ;
preme Court appled the doctine of res reddessness s punishable  as mansaugh te dogs. Shaty thereslier, the dece-
pa bor N abesk  teyes e 8 fer. Therefore, the court conduded thet dentwasfounddead,havingbeenmauled
Thedeasionhasheenroundyaiicized. the language of the second degree mur- by the defendants dogs.

A recent Kansas Supreme Court dec- dersatie 18 desabedakindaioipet: The defenclant ber tod polce thet
an ¥ asesteconcemtatalvesiock iy dierert in degree but nat in kind shethe dogs autnotherendosure
onnerocoudnatonlybehedisiealy from the ordinary recdessness recuired approximately an hour before the
fordamagesescapedivesiodkcause, but for manslauighter. deoedents desth, then ook a Seeping
oould be prosecuied aimingly forinvak The defendant in Davidson *° argued plandwenttoskeeponteMgroom
untary manslaughter or unintentional thethercondud, asametieraflw, dd couch. Whenthe defendantwestold thet
seconddegreemuderitheescapedive- natisehelvadieddessessneces her dogs hed attadked a boy, the defen+
siodk cause anather person's death. saty o Suppat a convdion for second- dant revealed that she was aware that

In Saev.Davidson, 2 the Kansas Su- degree murder. The jury disagreed, de- the decedentand hisbratherwould laer
preme Court upheld a county distict termining instead thet the: defendant's be a the bus siop and thet the boys
oout juy's convidion of uninentiorel conduct invoved an extreme degree of teased her dogs whenever they came
second-degree murder against an owner reckessness. around her property so thet the dogs
o Ratweler dogs. The dogs Ked an The Kansas Supreme Court, in barkedandgotaggressvewhentheboys
eeveryearad boy in Apd of 1997. Davidson 2° discussed at length the weenteaea
Evidence introduced at trial demon- defendant's conduct wih respect o the Thedefendanttold poicethatsheand
srated thet the dogs were endosed be- dogs from the time the defendant ac- her husband had discussed puting a
hind an inadequate fence in the quired onwnership of the dogs. The court chanonthegaieibthefencedendosure
defendantsyard,andthatthedefendant noted thet the dogs hed escaped ther because the dogs repeatedly escaped. At
had been wamed repeatedly that the endosure nthe defendantsyard onnu- the time of the decedents death, there
dogs were aut of conird, escaping e merousoccasionsand thatthe defendant was no chan onthe gate. The fencewas
quently and fightening peope in the wesanare ofthe escapes. The courtalso asxoateldaninkiencewinposs
neighborhood. naied the dogs hisory df aggressve be- sk n cocee.  However, over the couse

havor —desg diden ohods O ofime, thepostshadwidenedbecausedf

ing wih aher dogs, and scaig res pressure being putonthe gaiewhie the
RogerA McEowenis Associte Professor dentsintheneighborhood. Likewise, the kich wes n the dosed postion. The
ofAgrculrall awatKansas State Ur ooutnotedthatthedefendanthadiaied resuling gapwes suficentio dowthe
versity, Manhatian, KS andisamember 1 propery care for the dogs on cerain dogsbexape.

of the Kansas and Nebraska Bars.
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On gpped, the only ssue before the
Supreme Court was whether the state’s
evidence wes sufidert o suppott the
. " i

degreedireddessnesssupportedtecon
vicion of second-degree murder. Thus,
tecout nfoosged.eveyonte
defendants conduct thet the court be-
leed ortbued © te decedets desh
deermined  that the defendant ocoud have
ressonably foreseen that the dogs could
attack or inure someone as a resLk of
V\lrasmdjcrﬁabdbdomhram
D te dos 2 Consequertly, the court
aimedinedsiitooutsaonvidondt
second-degree murder, determining that
the evidence wes sufident 0 support
te iys vedd te te ddedlat  Ked
the boy unnentionaly but reddessly
under circumstances showing extreme
ndferenceiothevaledhumaniie z
The prosecution admited thet there
wes no precedent in Kansas for covic-
ing a pason of hamiace for a king
commited by the person's dogs, and coud
ntdeasge caehanyjuisddon
whereadog ownerhad beenconvicted of
seconckdegree murder for kiings com
mited by ther dogs.
The court referenced a Horida case =
wherethedefendantsmanslaughtercon-
vidonwes uphed forthe ing of art

oorxitmedthecmedmarslagler

in pat, on the person kied by te
defendants anmd “eling dl the pre-

cautions which the drcumstances may

permit o avod such animal” 2

The cout also died a Narth Caroina
casewherethedefendantstwo Rotwel

es had ded ajogger ad the defendants
conviction was affirmed on appeal. =
Again, honever, the defendant's conduct
wasdeterminediobethe proximate  cause
dthevidimsdesh

This raises a troubling aspect of
Davidson. % Nether the & cout nor
the Supreme Court addressed the issue
dwhet atday  aosiued te ded
e o the boys death Ceally, the
evdencewes suificertiosuppotacor:
\idion of a chid endangermernt.

e, a saous quesion arses as
whether the second-degree murder con-
dtece

Uniawful or reddess condudt is only
oneingedent ofthe aimes of involuny
tary manslaughter or unintentional sec-
ond-degree murder. 3 Anather essentidl
and dsindly separaie element of the

aime & tet the unawid or reddess
conduct charged o the defendantbe the
dat camsedtedeghinsse Bah

the trial court and the Supreme Court

7 How-

converiently ignored the troubing fact
thatthe decedentalongwithhisyounger
broher were safely in a tree anay fom
thedogsandthetthe dogshedretreated
aut of st fom the boys before the
decedentdmbed doanoutdftetreeto
seachforthedogs. ®

Given the younger brother’s plea thet
the decedent remain n the tee, the
decedentwasdearlyanareofthedanger
posed in searching for the dogs. How
ever, despe such knowledge, the dece-
dentreddesdy dhose D leave the saidly
dheteeandseadhiortiedogs nes
ths act of the decedent thet ulimeiely
anddredyresuiedinhisdeath. Conse-
lesscondudwes natasuficertly drect
casedthedecedentsdeahtohadthe
defendant aiminaly ieble therefore.

Reddessconductisonlyonedementof
the aimes of involuntary manslaughter
and unintentional second-degree mur-
derheachcese thedeercartsreddess
aoda mst be a dedt case of e
Ky Whena defendant  ads  reckessly,
to whatever degree required under the
aopicable saiue, most courts iend
careiuly sauinize the doumstances of
the desth before condudng thetthe ar-
aumsiances ae o be atibuied © the

o Davidson * fr fam
ers and ranchers could be profound. Ar-

guably,achargecfunintenionalsecond-

animals have repeatedy escaped from
their enclosure and wandered onto a
public roadway.

Ciminal liabity should nat apply
where the decedents adions are the -
rect cause of the decedents death (such
aswhere the decedent exits the automo-
hietophotographthevestockthethed
aready moved off of the roed and s
shseqa’iMdedM‘ea"rmis).Bu,_
apparenty thatwould natbethe casein
Kansas.

1 See generaly McEowen and Harl,
WAQMIHLE/V § 1111M)
2 See eg, 0ALR 4h431.(1997)
s 1d
4 Some states, such as North Dakota,
have satuiody desgreted gazing ar-

eas(NID. Cert. Code §36:11-07 (1997)
51d
® Sk e Hassan v. Brooks 5%
NW2d 82 (ND. 1997) (dict ity
i ety
ue reppicate nsLEirs o

gazdng area).

7 Seeeg, 29ALR 4h431(1997)

8 Robats v. Weber & Sons, Co. , 28
Neb. 243, 533 N\wW.2d 664 (1995).

9 See, eg, McEowen and Hail, Pir
qoes of Agicuuid Lawy 88 1111[1]
(1999); Harl, ‘Res Ipsa Loquitur For
Animals on the Highway?”, 8 Agricuk
turallLawDigestN0.19,0at.3,1997,pp.

145-146.

10 Saev. Davidson, No. 81,243, 1999
Kan. LEXIS 3% (Kan. Sup. Ct . 9,

1999).

2 No. 81,243, 1999 Kan. LEXIS 395
KanSp.Cx 1 919%09).

3 Kan Sat A § 21-3404(@8) (1997).

14 Kan Sat Amn. § 21-3402(0) (1997).

5 Saiev.Robisn, 261 Kan. 865,934
P2d 38 (1997).

16 Kan. Sat Amn. 8§ 21-3402(0) (1997).

17 Kan Sat A § 21-3404(8) (1997).

18 Kan Sat § 21-3402(00).

19 No. 81,243, 1999 Kan. LEXIS 395

KenSup.Ct 19199
2 No. 81,243, 1999 Kan. LEXIS 395

KanSip Gt A 919%9),
2 The defendants primary argument
on goped wes thet the saie aied ©

prove foreseeehlly.

Z See Kan Sat Am. § 21-3402()
(197)

2 Munv.Saie, 158Aa89230S02d
501 (1947).

% Ha St A § 78212 (1941).

% SaevPond 109NC.App.1,426
SE2d 91 (199

% No. 81,243, 1999 Kan. LEXIS 395
(KanSip Gt A 91999),

Z The juy dd, indeed, convit the
defendant of endangering a chid. That

% Jnvoluntary manslaughter, under
Karsas lw, s alesser induded ofense
of unintentional second-degree murder.

2 Admitedly, theissuewasnatbefore
the Supreme Court on review.

S g Commonwealthv. Root, 48
PaWL170A2d3]D(1961)(wfencbrts

passing in dangerous manner superced-
ngcase dfdeath).

31 No. 81,243, 1999 Kan. LEXIS 395
KanSup.Ct 3l 919%9).
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ASA farmland/Cont. from page 2

TheAgricultural Lands Condemnation
Approval Board was created to protect
procucive agricuiural land from cone
Ofice of Poicy and Parning, the Seae-
ties o Agicuiure, Envionmentl
tecion, Transportation and o acive
famers appointed by the Governor with
the adhvice and consert of a mejory of
the Senate, The Searelary of Agriculiure
isthe chaimman. The board hes jurisdic-
tion over land condemned for highway
andwaste disposal purposes. Oncefaced
wihadspuee, the board has sidy days
nwhchindeeminewhetherthereisa
feasbe and prudent alemetive o the
proposed condemnation. 8

Pennsylvania Department of Trans-
paraion argued © the cout thet the
ALCAB has no jurisdiction over
PennDOT's power to condemn farmland
because the Bxt 7 proect was Simply a
widening of an exsing roed. In sedion
106(d)1) ofthe ALCAB, the Siatute pro-
vides thet board juisdicion does nat
apply to widening roadways of exising
highways, and the eimination of cLives
Or reconstiucion on exising highways.
AccordingtoPennDOT, theExit7 project
wes a smple widening of an exsing
highway. The court disagreed. |t found
that the work proposed on BExt 7 was
dealyouisdethesoopediheexaepion
because t invoved the addiion of an
interchange with newrampsand connec-
tor roads. The court held thet PennDOT
mustseekALCABapprwalbeforertcan

the Pennsyivania Department of Trans—
partation condudt tesis on Agricuiural
SecurityAreafamiand proposediforcon-
demnation before getting approval from
the Agricultiural Lands Condemnation
Approval Board (ALCAB)? 10
Theooutindeddngthisissuelooked
0 section 1-409 of the Eminent Domain
Code(EDC).  Sedion 1409 povdes
pior o te g o te dedaain of
taking, a condemnar is autharized
enter oo property for the purposes of
conducting public planning studies.
However,onerestriicionimplementedin
the EDC contains a ten-day natiication
period. Therefore, PennDOT must wait
fen days afler naifying the Whies be-
foreenteringthelandandoondudingthe
s

Entry onto land to conduct a suvey
may cause damage tothe land. The Emi
nent Domain Code acknowledges this
and provides a landowner compensation
for any damages incunred from the land
study. The court found that PennDOT
wes enited © enter the Whies' prop-
ertywithout AL CAB approval fortesting
and planning purpases pursuart to the

thet

12

Eminent Domain Code, but PennDOT
must pay the Whites for any damage
caused by the testing. The Eminent Do-
main Code is dear and ALCAB approval
isnotaprereguisie to PernDOT's right
penerthefamindiorthe puposesdf
publc panning studes.
Incondusion,Pennsylvaniarecognizes
thet ance fambrd 5 g, t 5 gore
foraver. To Sow the conversion offam-
land ino housing or industriel develop-
ments,Pennsylvaniaenactedthe ALCAB.
The court held that the ALCAB must be
provided the gopartunty 1 ook for a
way to save producive ASA farmland
proposed for condemnation. Pennsyva-
niaalsorecognzesthatchangesnoteven
contemplated twenty years ago can and
do become a really. These changes re-
quie bbddng atal possoke apions i
cluding the condemnation of ASA farm-
land. Each survey conducted protects
taxpayers from westing the imiteed re-
souss avaleble o Sae and oca gowv
emment. The courts ruing provides
PennDOT the abiity to conduct tests
aloning for dnange n the fure, but
PennDOT's authority is not unfettered
and is tempered by ALCAB approval.
Jeff Feiick, Gractiaie Research
Asssiant, The Agricutural Lawy
Research and Education Center, Perin
Ste Universiy, Didkdnson Schod of

1 Pans Agoroved for New 81 Exit 7
Interchange , Caise Pa. Senind V.
27,199,aBL

23PaCos SAEAN TN et s
(West 1988).

3 3Pa Cons. Sat Amn. 8 902 (West

4 Farm Bureau Files Amicus Curiae In
Ext 7 Lansut , Pennsylvania Farm Bu-
reau Country Focus, Sep. 1999, at 16.

S Pars Approved for New K81 Exit 7
Interchange , Caisle Pa. Serind Miar.
27,190,aBL

6 71 Pa. Cos Sat An 88 513€)()
(West 1990).

7 71 Pa Cos. St Am. §8 106()
(West 1990).

871Pa.Cors SatAm.88106(5), 106
(b) (West 1990)

9 71 Pa Cors. Sat A, 88 106(d)1)
(West 1990).

1071 Pa. Cons. Sat. Amn. § 106 (West
19%)

1 26Pa.Cons. Sat Amn. §1-409(West
1997)

2 26Pa.Cons. Sat Amn. 81-409(West
1997)

Pr evented plantings
ha opinsur ance
h  Snelv. Gldkman , N0.98-2190, 1999
US. App. LEXIS 6034 (10 Cir. Apr. 2,
1999), theplanifwasacdylendwheat
famer in New Mexico in a region that
had been affected by drought condiiions
forte previoustree b fouryears. The
penifddnatpertawheataopaler
determining thet the mostiure level n
the sal wes 1oo low and woud kely
causeawheatcroptonatmatreandthe
bd 0 sfer wd essn  The phnils
neighborscidplantwheatandthercrops
falediomatureresuingnsaverewind
eoamn o ter brd The painff ap-
pied 1O recover aop insurance benelis
onthe basss thet the drought prevenied
himfromplantinghiswheatcrop. Cover-
age under the policy wes provided for
‘revenied panings,definedinpartas
the ineldlly o part the insured aop
de b aninued cause of oss et s
oeredinteaea( ie, mogtpodoas
n the sunmounding area are unable
péantde b Smirinsuabe cases )"
The local Farm Service Agency denied
te phnifs dam, ard te panif
appeded to the USDA's National Ap-
peals Division (NAD). The NAD hearing
dficer dened the daim, noing et e
planifs concem for consavaiion wes
secondary wih respedt o the tms of
the aop insurance policy. Because the
penifsneghboswereabiebanddd
plrt whest, the plainiif did not meet
the insrance diteria for “‘prevented
was upheld in a subsequent administra-
fve gped
On gpped o the Tenth Crouk, the
plainiff daimed thet the “prevented
plening” provison in the: policy wes
unreasonable because it required the
planif © viokie sound consenvation
predioes o be eighe 10 recover undker
thepolcy. Thecoutupheldtheadmins-
tatve fndngs on the bess tet the
plantif had not demonstrated thet the
insurance program’s general refance on
what ather fammers do as a measure for
determining Whether pianting s “pre-
venied’ was unreasonable or notin ac-
cordance with law.

—Roger A. McEowen, Kansas State

University
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Clar kghe
In1979 Washingtonstateenactedison
Right-toFamAct Wash.Rev.CodeAnn.
§8§748300-310& 905(\West1992). The

adt provides thet agriouurE acMiies

conducted on famiand and forest prac-

to surrounding nonagricultural and
norforesty aciMiies, are presumed

be reasonable and shal natbe found ©
consiiLieanusance unesstheady

hes a subsianiel adverse eflet on the

pubic health and saiely. In 1992, the
Washington Legislature added: “Noth-
ngntsssdn s aletarimpar
ayightiosuefordamages”

In Buchanan v. Simplot Feeders Lim-
ied Panershp (Simpld) and IBP, Inc.

(BP) , 952 P2d 610 (Wash. 199), the
Buchanans, famers, sued their neigh
bors, Smplotand IBP, conduding fam+

ing adMies, n edad aout g

nuisance, trespass and negigence. The
UniedSaiesDetricCoutiortheEas-

emn Detic of Washingion cetiied a
question for the Washington Supreme
Court because there are no relevant
Washington authoriies thet deal with

the issue. The question is whether the
1992 amendment to the Washington
RightioFam Act imits applcation of
thebabnoedihesedionibacionsseek-

ing edeodnay eef?

TheBuchanansownandoperatea320-
acre farm near Pasco, Washington. They
have famed and ived on the land since
1961. in 1989, asmdl catiefeedng op-
eration opened onthe land o the south-
eastofthe Buchananfarm. Smplotpur-
desedtefedaintedd192. n
1970 a smal meat processing plant be-
gan operaion on the property o the
southeast of the Buchanan fam. IBP
purchesed the fedily in 1976.

TheBuchanansalege Simplotsopera-
tion now holds over 40000 cons and
e 1992 hes resukied in a sgniicant
inoeesedfiesandbedodos Theyako
dege tat BP hes sgniicanty eqpanded
its mest processing and rendering plant
e 198 rsding nasgicartin
aeaseniouandanoxous odors aoss
ing ono the Buchanans' farm and res-
Buchanans complained of fies and ma-
nure dust which were damaging the
Buchanans' crops. Under the nuisance
daim, they complained of the fou and
obnaxous odors.

Astothe nuisance daim, Simplatand
IBParguedivthefederalcourttatther
operations were exempt from nuisance
suits under the Washington Right-o-
Fam Act because the Act dedares thet
agiodud adMies, whith aege  odos,
do not constitute a nuisance. The
Buchanans disputed the Defendants' re-
Enceonthe A aguingbthefecerdl

Washington Slate Right to F

oout thet the Saie coud nat apply

since the Buchanan fam allegedly was

in operaion before Defendans’ adv

ties. The Buchanans then argued thet,

evenifthe Defendants coud rely onthe

Act the Buchanans could stll seekdamy

ageshthernuisanceadionpursLantio

a 1992 amendment to the statute.
Thefederal coutissued anoder par-

tely graning Defendans’ maion for

summaryjudgment. The courtdismissed

some of the Buchanans’ negiigence and

frespess daims, but winheld ruing on

the nusance daim, finding thet: there

was a question of interpretation of

Washington's Right to Farm Act.
Beforethe Washington Supreme Court

adotessad the aaviiied question, toom-

menedonthedsingyetrebied ques-

tionofwhetherDefendantsmay property

relyonthe RighttoFarm Actindefense

of ths nuisance adion. An agi

adiyispresumediobereasonableand

seinatoonsiitieanuisancewhen: (1)

The cout hed © deace  the tid
condiion applied because boh parties
examinedthelanguageofthestaiuteand
the Legishaure's finding and purpose.

A thecoutdeiemminedtretinte
stsrenedtesaietelege
ure deatly seies whet the Ad s de-
soned b poedt ‘the gsbiure s
thetagrioutLral aciies conduded on
fambndandiorestpradicesinuanz-
ingaressarediensubededionusance
lawsuits, and thet such sits encourage
andevenforce the prematire removal of
the lands from agricuitural uses and
8§7.48.300TheLegsiaturewasconcemed
that fammiands in ubanizing areas are
premaiurely being dosed b agricuiural
usebecauseonuisancelanaLisinthose
ubanzingaress. The Actisdesigned o
protect faims from nuisance lawsuits
brought by new residents.

The second sernience ofthe SatLie s,
‘fisthereiorethepuposedVesh Rev.

Code Ann. 88 7.48.300-7.48.310 and
7489060 provicke thetagiouuid ac-
tviiesconductedonfarmiandandiiorest
practicesbeprotecedfiomnuisancelan-

sk’ Id The Defendants focused on,
the second serntence alone, daiming thet

it broadly dffiered nuisance protecion
fomdagiouudadMies Theaout

refused to accept this argument because
the cout fet the Defendants had read
thsserenceoutdfaoniexdtwintherest

of the statute. When analyzing the am-

Wash. Rev. Code Amn.

mentofadoninglend gvesnolicetoan

uban developer who subsequently lo-
caies next b the fam. The Rightio-
Fam Act provides a quasi easement
against urban developments t continue
ment is cbiained more easly under the
Ad ten i the fam were required
medt the St requiremens for a pre-
soipive easement.

F an agiodud ady neferes
wihtheuseandenoymentofanadion
ngpiopety tispropedy cherederized
as a nusance and the adiy may be
protected under the Right-toFarm Act
i on the oher hard, the agiouiuiEl
adMy niereres wih the neghbas
aduaipossessonaiherproperty,andf

theaciMyphysicalydamegestheprop-
ey, henteadn queliesssates
pass and damages may be recovered.

The Washington Supreme Court held
thet the lbnguege of the oartiied ques-
nmeeyeesoaparisaly

such as trespass. Assuming Defendants
can rely on the RightioFarm Adas a
defense, the 1992 amendment does not
allow the Buchanans to seek nuisance
damagesforthefoulodorsalegedyema-
nating from Defendants’ property.

h te dsse, Jusice Aeander pais
authatthefederacoutddnotaskihe
Washington Supreme Court to answer
more than one federal question.
Aexander et the cout shoud avod
gving ansners that were not asked for.

The majority disagreed with Justice

Aeande. in Rettkowskiv. Department

o By, 910 P2d 462, 466 (Wash.

1996), the Court decded that when a

SiatLie is dear and unambiguous onits

faoeheresnoneedibresartiomethods

of saoy construdion. The mejory

& there wes sulicent need D dardy

the ambiguous sedion ofthe statLiie.
—JefFeitck The Agiautural Law

Research and Education Certer,
Dickinson School of Law
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