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The United States General Accounting Office (GAO) recertly issued three analyses
waraningatientioninthe agricuturallavwocommunity: U.S. Gen. Accounting Office,

Packers and Stockyards Programs: Actions Needed io Improve Investigations of Cormr

pdie  Radres  (GAORCED-00-242,Sept 2000);U.S.Gen.Accounting Office, Sugar
Program: Supporting Sugar Prices Has Increased Users’ Casts While Benefing Pro-

ducers  (GAORCED00-126, June 2000); and U.S. Gen. Accounting Office, Farm
Programs: Observations on Market Loss Assistarnt Payments (GAO/RCED-00-177R,
Correspondence to the Hon. Dan Glidkman, June 30, 2000). These and ather reports

redingagioiure andfood canbefound at VWWWW.Qa0.gov.

In the first of these analyses, the GAO examined the abity of the USDA Grain
Inspection, Packers and Stockyards Administration (GIPSA) to monitor and remedy
unfair and anicompetiive pradiices in the ivestock industry under the Padersand
Sodyads Adt s resuling report fdlows by neatly a decade an eatfer repot
aiiczing the USDA for is erforcement shartoomings. See U.S. Gen. Acoounting
Cte Packers and Stockyards Administration: Oversight of Livestock Market Comr
petivenessNeeds ToBeEnhanced (GAO/RCED-92-36,0ct. 1991).itfolowsnumerous
requests for more vigorous enforoement flom privete diizerns, sge.g, 62FedReg
1845 (1997) (petiion for ruemaking on padker ivestock procurement practices), and
the falure of GIPSA i suooessiuly prosecuie s nfar pradices daim against IBP,
anefothetendedinaioiahvidoryforBP. SeehreBPic ,P&SDodetNo.D-
950049 (1998); IBP, Inc. v. Gideman ,187F3d9748h Cr. 1999).

In s Sepiember, 2000 report, the GAO conduded that ‘filno princpal factors
detract from GIPSA's abity to investigate concems about anticompetiive pracices
nthecatieandhogmarkets” Packers and Stockyards Programs aoTheiste
absence of formal involvement between GIPSA economists and Office of General
Counsel (OGC) attomeys in the planning and conducting of GIPSA investigations.
This absence is compounded by a decrease in the number of OGC attomeys assigned
DGIPSAmfrdneiﬁbfnesmel%beasedhdgetmsamm
limited experience of the GIPSA economists. Second, the GAO found that “GIPSA's
meslganve methods were not designed for addressing complex anticompetitve

amerrsmeymeedasg\edtﬂemjepameadfmmdsamm

the agency has emphasized for years! H . at 6. The GAO recommended that GIPSA
consutwith the Department of Justice and Federal Trade Commission on the design
ofinvestigativeprogramimproverments, anditnotedthatthe USDAconcumedwithits
repat in s respect I addion  is dsoussion of these defoenaes, the rgpat
discussestheauthority gventothe USDAUNderthe Packersand Stockyards Acttoact
againstantioompetiive pracicesinthe vesiodkindusty, andtalsorevienws recert
GIPSA investigations inio possile anticompetiive pradices in the industry.

In its report on the sugar program, the GAO conduded that the sugar program
resutedinnetiossesiothe nationaleconomy ofabout$700miionin 1996 andabout
$00mionn1998, See SugarProgram  a22. Thesugarprogramsupportstheprice
ofdomesticsugartroughloansandtarifraieimportquotas thetrestictthe supply

Continued on page 2

Pennsylv ania’ se xper iences with

conser vation easements
PurchaseofAgriculturalConservationEasements(PACE) program,theCommonwealth's
mostvisble famiand preservation program, placing the PACE program inthe context
o oher fambnd presenaion methods befoe boking & somelessos  fom Pemsyhanis’s
experience and fuire program diedions.
Farmland preservation techniques

Purchase of consetvation easements forfammiand preservationis sometimes referred
basathidgeneraion presarvaionediope Zonngsaist generaion technique.

Continued on page 2
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ofimportedsugarthat canbeimportedat
a bw aff e As a resut, domestc
sugarin 1998was pricedatmore than 10

certs per pound higher than the word
price. N 1998, the program producedwet-
fare gains O sugar beet and sugar care
producers and processoisinexcess ofone
hiion dolars Honeve, osses b sneet
ener users and 1 the national economy
resuing from production and consump-
PP .

oounties gpproached o bilon dolars.
Thus, the sugar program, whie beneit-
fing onlyfrom 800010 12000 sugar cane
and sugar beetfamers, costthe national
economy about $900 miion  in 1998 More-
mertmhxadbmwer-&qyd

proveprices,the USDAisnowimplement-
mas:.;garpayrrmmkndprogramthat
is paying sugar beet producers up
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Bruce ingersdl US Ofers o Gie Gov

vided a 100% “supplement” to PFC pay-

emment Sugar To Farmers Who Destroy mens.inahenwords,nfiscalyears1999
PatodfQgp  WASJ,Aug3200a and2000,afamthatreceived $40,000in
AB; FSA Notices SU-60 and SU-61. PFC payments also received $40,000 in

Inis repat on market Ioss asssance MLA payments.
(MLA) payments, the GAO found that To receive PFC payments, however, an
famers were bath “‘overpaid’ and ‘U elghble person does nat have o produce
der-paid,” depending onwhetherthey ac- whestieedgans adionanie g,

i [ no commerical crop need be planted on

the payments were made. Since 1998, PFC acreage. Sx eg, 7 CFR §
Congress has authorized MLA payments 1412.401(c). Nonetheless, MLA payments
fr wed, Bed gas alion adie  See for wheet, feed gains, aoion, and e
Omnibus Consolidated and Emergency weredrededothefarmsonnedoroper-
Supplemental Appropriations Actof1999, atedbythese parsonsirespedvedither
Pub.L No. 106277, i X, § 1111, 112 aouelpenings Asaresu,acoodingd
Siat. 2681, 2681-44-2681-45; AgicuiiLie, the GAO,in1999"about 27 percertafthe
Rural Development, Food and Drug Ad- $45 biion in ad hoc MLA payments i+
ministration, and Related Agendes Ap- dudedinouranalyseswenttofammsthat
propriaiions Adt, 2000, Pub. L No. 106- would nathaverecevedthis assstancef
78 VI, 8802, 113 Set 1135, 1176, the payments had been based on current-
Agricuiural Risk Proiedion Actof 2000, year parings” Observations on Market
Pub LNo 106224 & 1 §201(0), 114 Loss Assistance Payments a2 9
Stat. 358, 398. These payments were os- caly, the GAO found that “about 893,000
fershly inencked © heb diset the de- farms received about $1.22 bilon more
dnesnmarketpricesforthesecommock than they would have received” had MLA
ties. The MLA payments, however, ‘fo- payments been based on curentyear
lowed’ ion fexibiy contract perings 4 . Onthe aherhand, nthe
(PFC) payments. In other words, MLA sameyear ‘about400,000fammsadversely
payments were paid only to persons who afieded by faling prices would have re-
received PFC payments, and the MLA ocelvedaboutanadciional$300miionin
payments were peid in propartion to the MLA plantings if the payments had been
PFC payments a fam received. In fiscal besed onthetyear's prings”’ .
year1998,MLApayments“supplemented” —Chigpher R Kekey, Asst Pt of
PFC payments by about 50%. In fiscal Law, University of Akansas, Of Counse|
years 1999 and 2000, MLA payments pro- Vann Law Firm, Camilla, GA
PENNSYLVANIA/Cont. from p. 1 peseving  agicuue. Compared © the pre-
Ittests agioUiLie asacom munity land viously desabed presarvaion echnoLes,
use and conirals distupion of faming by thesearelongtermand permanentways of
norHarm development. presenvingagrioduraliend.

A specH e of 2o, iElered D as Pershaa hes a Ul ay o i,
agiouurE proedion zoning, can ke vaty second, and thid generalion agicuiurel
diedve a pesaving agioud ed pesewam tednques. BEach ednique  doss
aduressalllydevepedusesols et ertgwerrmertlaaFa'emue,agm-
5 0 poedt poduchve agioduE Brd uazoringsamunidpeieciy asste
fomfutherdevelopment Zonngisarelx: aediondiagiouiualsenuiyaress Pref
alocalgovemnmentperspedive) becausethe kel The pudhese of cosavetion esse-
mar ocoss ae n pepaing ad adminger- mert program s a joint countysiate, and
ingtheadnence. sometimesmunicipdl effot Municelies

Second generation preservation tech haverecentybeenauihoizediopartiapeie
nes indoe  pelend don o fam fnancialyinthe programand be anoaner
brd agiouuiE detiding, and i eo- dfthe essement in proporion b the funds
fam laws. Preferenidl taxation generaly they supply. Most importart to remember,
esaguiudbrdaisusevale honever, sthetthe conservationeasement
Seed of higher matket vale) b povide a purchase programisvoluniary. Whiethere
exinceniveibencouragemersiosayin 5 muhpodude fambnd o Staiegealy
famng.  Agicuud Seculy Amess (Ad 43 impatart locations, only fmnd thet is
a19B1)aonerspecebeneisolamiro vouniady oeed can be puchesed N mary
owners, and also makes them elgble © regoecs s 5 a pogam srengh, but
paricpetein PACE. Therightipfam iaw ACEisconoled
@d]&dlw)rdwfamershm'same by lendoaner dedsions whether or nat o

pericpee:

Purchase of conservation easements—
sometimes called purchase of developmernt Lessons from Pennsyivania
rightis—and transfer of development rights AsofMarch23,2000,Pennsyhvanialspro-
(TDR), are tid generaion preservation gram had purchased  conservation easements
edmioues. They nole the trarsker df a an1260fms foraeldf156280a0es.
valbebe popety ot and subsanial uTs Purchases have been made in 42 of the 50
of money. Puthese of consetvation ease- oounieswihapprovedprograms, atatoial

Cont. onp.3
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oost of $303179.889 (average price of
$193985perace). Theaoeege saved aonk
sfiues about48% offamand in agiodk
ud saauty aess (e aea ek
puthesss),  and 22% of Pemshanas toial
agiouuaad
Wih the depetion of the aigindl $100
mionvoter-approved 1987bondissue the
program in recent years has been funded
amualywih$20-22miionfromagarete
xes For the 2000 pogam year, the tresh
dd udng amout B inoeesed  sonicantly
10 $45 mion, wel above the $28 min
thresholdor1999, Saiefundng s suppe-
amourts thet have been quie varigble. In
1999, county appropriations for easement
pudheses were $95 milon; for 2000 the
county aocaions o $24 min Ths
yearsirdrgleewlaowasgicat
increase ineasement
Pennsyivaniafammers contnuetoshowa
\ay siog nierestin patidpeiig nthe
program. Lancaster County curertly has
dredsmoreinthe ppeine. Lehigh County
hes 66 parcels in process, 13 dfwhich are
reedy for siaie acion and 6 aneling erd-
ower gppoval  of the puthese pice. Adams
Coutys 1998 round o appicaions ndudes
107famswith 13000acres. However, only
2% o these gopicatons, toiding 2500
aes @anbeied wh B adde doa
fondfiunds Oheraounies aensmir
croumstances.
High demand for the program makes it
eege for aounies 0 nepdiee essten
marketvalue deals, known as ‘bargain
traionwihthe program Lackofavalsbe
funding sometimes makes purchasing ser-
ausythesienedfamsdiiok
The conservation easemert program is
growing —it is expected 0 soon pass
Maryland's development rights purchase
program that began in 1977 —adwlbe
came te refons eeder for ts e o
famland preservation. Although PACE
ad poicd  syppat,  ad B wosy  regackd
as beng hgy  suooess aenion must ke
genbsaadaicalpoy/ses
kte'bes madbeng bought?
ThePACEprogramisbasedontwofunda-
meniapremisss A ispimaryinerest
B n bwng te ket imed h B8 o
pocloMy. h s aone, e’ canbe
whereas oher indcalors are more subec-

e Saoondsnoesdq ekaiescost

erably throughout the Commonwealth, the
‘bestfamindisiebiebeachaountyn

the program. This second premise is what
alows PACE to be a statewide program.

Thebeseqieiafopucheseesiabished
n 1989 whenthe pogam begen 5 Al used,
namely that 50% or more of the farmiand
diged for st ms be n sdl ety
dasses|through Vand, further, het50%
o more of the lbnd must be in aopand,
gazng, or peseand Severd years ago,
the standard statewide dolar amountused

as the measure of fam producily wes
ei‘rrrﬂiadnissxaajannebtb

on te fam and e assessment of key
fauresafedngthefampeacd Thefex
bily comes inthe sie assessment, which

(1) Development poentaadors thet
idenify the extert b which development
pressues ae kely o cause converson o
agoULElbrdpronegioLaiLses,

() Farmiand patenialiadors thet mee:
uethe poenidagiouLa podudy
dfarrngpadnesm_ﬁefam

(3CLseingpaeniacostetmes:
ueteimpotance dfpresevgblods o
famiand that suppart commercial agricuk
foswihinoompatiebnduses

Ushgaieriasuchasthese,acountycan
pece  diierert Oegees o mpotance on each
dthe de assessmentfdos Ths dons
tmﬂagnudpesa\mmn
be addessad in the seledion of key fam

D kae famng Ths does ot ssemD be te
case, honever.Weleamedinbaththe 1994

and 1998 sunveys that, for the most part,
paigpeingameswerestasadven

the fam aler the sak as beloe. We a0

found thet easement selers were puting

s poeets bak o te fam opeaion ©
make them more vieble.  In boh suvey years
the mar (40% or more) uses of proceeds

weeq iecssertAlerisitdgcae

offamiyfrandd parming, megr usss of
proceeds wert o redudng mortgage debt
andoperaiingloans buyinganatherfamor
more land, machinery and so forth. Rether
then being a‘buy-out” consarvation ease-
ment sakes appear © be a strenghening
focesypotngagiouLe.
k a aitd mass o &mad barg pur-
deedbkespagia e viebe?

lsdbied presaved paross of bBrd sur-
rounded by urban orsuburbandevelopment
bt sean dke  agodue ad do ik
tomaintainthe Commorrwealth'sfamiand
bese. A sufidert number of fams must
rerrmnaoomru’nlytokeepfammjt

hesthepaentioaeseteaicamess
o fams necessaty 0 keep such fims in
busness Theamountofproiedediandnec

essay b do s honever, s undesr, but
reseach efiofs b deemre s ae o
renyongag

t dbioey Hes e for a sulioert
number of fammers seling easemenisina
0EOggA aea b aesie auch a aicd
mess, buttishappenngnmanycountes.
For example, East Donegal Township in
Lancaster County has had 58 fam ease-
mens puchesed on a toid 4800 acres,
whichs44%edfheioal 10900a0eshnte
agiouual souty  aeg,  Fadn
Pleasant townships in Adams County each
have over 1000 essed fam ages; here s
yicat dseaig n Lyn Loner Miod
Heideberg and Weisenberg townships in
Lehigh Cournty. Time beng he qiical el
mertindusieing, courtiesthetheve par-
fiopeied n the PACE program since is
inogpion eed n dusiering hutoer ime
aherswi show comparable dusiering re-
suls. Adams, Berks, Chester, Lancaster,
Lehigh and York counties have presenved
fom 10000 © oer 2000 aces o fambad

ad Mt

PACEdiecedionhereivdcbtermost
‘oad?
Amlbed anen s which messss o fam

easenandsouhoanidaeadithesae,
where much of the siaie's development is
oocuning. In the fist three years o
Pennsyivanils program, 75% of the ease-
ment purchases were made in these coun-
tes. Now, wih over oty dher counties
pericpeing nthe siee program, funding
sgreadovermorecounties, sothe percert
dfpudesesintheseegteadngagiot

d ocoues hes dopped © oy about 50%
dretd

Future program needs

PACE deakswih onefamatatime, not
an erfie communty, area, or industy. k
demandsconstantattentionandrefinerment
e

Program Funding

The baddog of farmers waning © sl
easementsfarexceedstheamountofmoney
avalable o puchase easements. Thecom-
parativelyslompacedfpurchases(compared
bhenumberdineresed sglars) aesies
te possdly tet e, bocd govent
ment, and community enthusiasm and in-
erestinte pogamwivene Saingor
nonHfam development provides immediate
(320020029

Tohaveastongprogram,asiable, gow-
ing, dedcaied LUndng souce il Ne-
ther cuert commitied funds nor ageretie
taxes may be enough, or provice suficert
rene gomh, © be sagbooy n te bg
un Alemetive revenue SoUres, of diffa-
et udng gopoaches must be bboked © as
waystokeeppurchasesmovingthroughthe
sysematanacoekeraied pace. Theurgency
istopreserveasmuchfarmiandnow;before
developmentoccursandthe cosiofpudhes:

Cont. on page 7
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Distr  ict Cour
of impair
By Anne Hazett and Bardlay R. Rogers

For some time, agriculire hes been
beledastheleading source ofwaterquak
tyimpaimentinthe nation's iversand

streams. EPA, Nonpoirt Source Polition
FadSheet | (999 & hipwwepagod
OWOWINPS/facts/pointl.htm. Neverthe-

less ieguaDsathohthesaeandied

ed lves hae been operating under geat
uncertainty wih respet b e imis of
thefederalgovemmentsaLinoiytocon

tding agiculE pracices. A recert

deason by the Narthem Distic of Cak-

foria in Pronsolino v. Marcus , 9l
F.Supp2d 1337 (ND. Cal. 2000), may

provide some answers 1o these looming

Inacasedfistimpresson JudgeVWH
liam Alsup determined that EPA has the
autharityunder§303(d)indetemine'o-
tal maximum daily loads” (TMDLS) for
vers and waiers thet are poluied by
loggng and agicutural runoff or ather
nonpoint souces. Spedicaly, the cout
held that polution fromnonpontsources
suchas timber and farming operationsis
rélevant in developing the substandard
waiersitrequiredy 8303(d)andtreta
ver or steam poluted only by such
sourcescouldbelstedandaTMDL subse-
quently prepared. Atpresent thismaiter
5 an gpped D e Ninh Giouk Faf
fmed, te dedcson ocodd hae afaeady
ing impact on the federa govemments
ahily © conrd nonpart souree pal-
fion fom agricuiure and, hence, afledt
land management practices on the farm.

Statutory and regulatory
background

Sedtion 303 ofthe Clean Water Act re-
quieseachsiaepdeveopa‘oontinuing
paming process”  poedt d welers
wihn is boundaries, a prooess tet s
subject to EPA approval. 33 USC. §
1313@). Asapatdiispoess saes
must identfy those waters within its
boundaries forwhich effluert imiations
onporntsources are natstingentenough
o implement a particuiar water quialty
Sandard 33USC.81313(d)1)A). Each
Saiethen i ¢
ingofsuchwetersthetiakesinbacoount
the saveriy of the poluion and the wer
s desyraed uses. Id

Oncethepriaiizationscompete the
Sates are required o caloulate a TMDL
for each polutant that the agency deems
suisteforsuchacal BN 3BUSCS
1313(0(1YC) Afer §303(dwesenected,

t r ules non-point sources ar
ed w aterw a)s , calculation of total maxim

AmeHazetsagadeiestoentinthe
Agricuttural Law LLM. program at the
Universiy of Akarsas.

. l .
the Agricuttural Law LL.M. program at
the Uniersly of Akansas.

eic

EPAentied &l poluianisassuisbe
forindusioninthe TMDL process. 43Fed.

Reg. 60662 (Dec. 28, 1978). ATMDL is
deinedin7CFR 81303()as Thesum
dftheindvicLel neske loed alocaiions]
forparntsources and foed docaion for
nonpoint sources and natural back-
gound” ! In laymen's tems, a TMDL is
the tolal amount of a polutant thet may

be discharged into a waterbody and have
the water sl mainiain weter Uity
sandards. Once this amount is deter-
mined, the TMDL process contemplates
an docaion o 1 bed © indvidl Al
contrbuios.

Guido and Betty Pronsolino

own foresied land on the Garda, Rive,

whichrunsaongthe Northem Califomia

coastinMendocino Courty. 91 F.Supp.2d

at 1338. They havest timber from this

Jropety. 1d Whentheyappledforaper-

mitio havestimber, the Caliomia. De-

patment of Foresty (CDF) imposed sev-

ed resticions thet were desgned ©

redce sdl eroson ino the Garda 2 |d

For example, the Pronsolinos were re-

quiedbkeavecxienbaige conierress

sandng. * /d The Pronsdinos’ foreser

estimated thet compliance with such re-

Id a 130 higtdts budn te

Pronsoinos soughtto dalenge these re-

shidions. In o dong, they agued et

CDF was imposing these restricions to

implement a TMDL set by EPA for the

GataRier. Id a138.

ied on Caloreis § 030 Basim-

paiediorsedment Id a139Thsim

paiment is sgnificant because excessive

sedimentation has caused a reducion in

the quality and amount ofinstream hab-

fetforoodwaterfishsuchasoohosaimon

and sechead ot Id When the siate

falediodevelopa TMDLfortheGarciaas

wel assiteenather North Coastweters,

a group of fisherman and ervironmental

ineresis brought suk against EPA Id

That case ended in a consent decree in

March of 1997 requiring that TMDLS be

promuigatedbythesiate, orby EPAIfhe

saiefaledibcompeete TVDL, ford

ofthese wateways. Id Cdifomiasubse-

quenty missed the deadline for complet-

ing the TMDL, and EPA took over the

paeEs Id
WhenthePronsolinasbelievedthat CDF

wes putiing resticions on ther imber

harvestpermitin order o implement the

TMDLestablishedby EPA, theysued EPA

under the federal Administrative Proce-

dure A, 5USC. § 701, contending thet

the agency dd not have the authoriy

impose a TMDL on a waterbody like the

Gardawhere the only causes of polution

4 AGRICULTURAL LAW UPDATE OCTOBER 2000

lded inksting
um dail yloads

are nonpoint sources such as imber-har-
vestand agioubural unoft
Also joining their action were the
Mendocino County Farm Bureau, the
Califomia Farm Bureau Federation, and
the American Farm Bureau Federation.

Bath parties fled mations for summary
judgment. in therr malion, the panifs
argued spediicaly thet the Garda River
should nat have been isted as impaired
becase8303(d)ddnatprovideaLihory
1o st a waterbody where the weter was
poluied only by nonpoint sources and,
therefore, no TMDL should have been
prepared. Id at 1346. In conrast, EPA
oontended thet t wes entied 1 judy
mentasametierofiawbecauseisiner
pretaiion of § 303(d) wes reasonable and
therefore lawiul under Chevon e v.
Natural Resources Defense Coundl , 61
US 3B7(198Y). Dds Regly B a 1L On
March 30, 2000, the court granted sum+
mary udgmentinfavor ofthe agency.

The court's analysis
hidngiortheagenoy;hecoutist

analyzed the general question ofwhether

Congress intended the TMDL process to

nduceconrlafinonparntsources ofpck

luion. Having determinedithetitdd the

oout then addressed the more spediic

sedteedtowicthsaesaed

consider nonpoint sources in assembling

eSO

Whether the TMDL process includes

nonpoint sources
ThecourtfoundthatCongressintended

the TMDL process to include nonpoint

sourcesbased onthelanguage, strudiure,

and purpose of § 303(0) asenacedinthe

1972 legisiation, now knoan, together  wih

itssubsequentamendments, asthe Clean

Water Act. Before tuming 1 § 308, the

outistevenedte hisoy dfeverts

thet led up the enadment of the 1972

Siatute. The cout wioke thet under the

1965 Water Qualty Act, which preceded

the 1972 Ad the primary responshiity

for conird ofweter poluion resed wih

the siates. 91 FSupp2d at 1340. The

1965 Adt required each Siate 1o develop

comprehensive water quality standards

forinersiaie waiers thet seied ades

abe cordion ofthe veier. Id alx

Reasonable discharges were inherertly

pemited  under these Sandards.

ever, in 1966, the Supreme Courtheldin

Unied Siates v. Sandard Oi Co. A

U.S.224(1966) thatundertheRefugeAct

f 1899, 30 Set =2, d dsdharges o

foreign substances and polutants were

legalwihouta permit 91 FSupp2d at

1341 It wes ts confict betneen the

absolie prohbiion and reasonabe ds-

chargeapproachesthatiediothedevelop-

mertofthe 1972 kegekion Id

Id a133

/d How-



IneddioniohehisoryofneterpolLr-
in ond pior b 19722 te cut e
prefaced is examination of § 0B wih a
discussion regarding the comprehensive
raredithelegssion There heaout
beganwith the premise that the Supreme
Cout hes consisienty eered D the 1972
Adt as inended ‘o esebish an dlen
oompassng program of weter polution

govemment and that such an amange-
mentwould be fueled by a shared objec-
five ‘o restore and mainiain the chemi-
dhy .
Naforisweiers” /d (uing Arkansasv.
Oklahoma ,518 US. 91, 101 (1992). To
cany out this partnership, the 1972 At
created the National Poluion Discharge
Elimination System (‘NPDES”), which
imposed efiuent imiations on d port
sources under a technology-based strat
egy. 91 FSupp2dat 1341. takso cartied
foward the preexisting regime of wetier-
quialty standards and evenextendedthat
regime o al navigable weters in the
Unied Sates. Id 13-4
Taking this background, the court
unedioanindegphanayssf§3Bas
wel as various aher povsons n the
1972 Act tet redied © te conid of
nonpoaint source polution induding §
102(6) 8104 )andi(p) 82018088304
ad83B. /d al34246.Wkhrespedd
§308 the cout it Saied et SLbsec:

ton@reuiredihestaiestoadopivweler-

qually sandardsandiocanyforththose

akeady adopied. Id a1343 Underte
sae, sandads were  be setfor dl

nrastzie waiers. Id Futher, the cout
noted that the Supreme Court has said
thatwater-quality siandards were meant

by Congress o be “comprehensive” Id
ty  PUDNo. 1ofJeferson Courty v.
Washington Dept of Eoobgy , 511 US. 700,
704 (1994). In reviewing subsedion (@),

the coutfourd t sonicart tetintre

process of seting stendards Congressdd

not exempt any rivers or waters. 91
F.Supp2d at 1343. Nor dd it draw any
distinction between point and nonpoint
sues  /d Raherthesandadsseting
processof§ 308 painy appled bweiers

poluted by point sources as wel as
NONPOINESOLIES. Id “Thegoalwesset
standards for al navigable waterways in
America, balanced and taiored to accom-
rrxxhethewnsreedsdeahrdﬁ-

Second thecourtsetiorththelanguege
0§ 303(0)L)(A) which providect

Each se shal idenily those waiers

wihnis boundaries forwhch e ef

fuent imiations required by Secion

01PYLA) and 01HXLB) are nat

stringentenoughtoimplementany wa-

ter qualily sendard applicabe b such

waiers The Sae shel estabishapi

aiy ranking for such weters, eking

o aocoount the savetly of he polr

fion and the uses o be made of such

Weters.

Fom this  provison, the cout conduded
tethe siudure of § 3030 wes as -

lows: The States were reguired 10 assess

the expecied benefcalmpect ot im-
: | :

technology could supply. ld Hoee
ducions alone would bing a water ino

compiance  wih the appicabe  weter quak
iystandards,henthaiwestheendofthe

mae.  /d F o, honeve, ten 8§ 3080D)
req,redifemm\/\@/bpﬂfeﬁd

/d Tretithedip
bepuizajtytem Id Thesaies
werethenrequiredunder§303(dYL)D)o
caloulate a TMDL for each sted weter.

Id Suchcaloulationshedioheindudedin
the siate’s confinuing planning process
recuied by §303) Id al13b,
Thid hecourtcondudedithatthepur-
pos=dfi§ 3B wesbsaveasan'er
secion” between the dd water-uiaity
standards approach and the new technok
imnovation of the 1972 Ad. Id a13B
Gven these fadors, the cout held thet
TMDLswererequiredior dlisedivers
and weters” Id a 134 Saed die-
ently, noriverorwaterwasimmunefrom
thepocess

Whether states are required to con-
sider nonpoint sources in assembling
eS80k

After considering the general construc-
fion ofthe 1972 Adt rekaling fo nonport
source palution, the cout addressed the
partiour ssue preseried by the case:
‘the extent to which nonpoint sources of

fion 303(d) and n prepaiing the core-
sponding TMDLs.” Id a 1346. Onths
pot e panik aged tet te §31(0d
listand corresponding TMDL processwas
imited underthe language ofthe SiatLie
owatersafiecedbypontsourcesanddd
not ncbde weters impaired soely by
SOUCES. H  Therefore, EPAS

ksing of the Garca River wes uniawiul
H

In addressing this agument, the court

it ued D te Bt o §IBALA ¢

thenrgededihepaniis aonenionfor
foupimayreasons FAst thecoutres:
soredtrethepanis nepreaiond
thesaiewoudrenderthelsingpou
soninconssertwih he

fnedroecfaTMDL Id Whie acknowt
edging that the TMDL process could be

used 1o address only point souroe conti

huiors hecoutsaedhativwesnatso

Imied by te saie Id  Under the
Satute, theexpresslycontemplateduseof

a TMDL determination was its ‘incorpo-
ration’nibeachsaes toninuingpan

ning process’” requied by 8§ 303E). Id
And, since the “tontinuing planning pro-
OESSV\Eslfemmtwoewedhe

approachiononpointsourcepolutioncon:

trd. /d Addionaly,hecoutnoedthet

TIVIDLs were required to be calculated at

ek suficert D ‘Tpemet weler qet
ity sendads. Thus, nonpont soues must
be induded inthe TMDL process because
‘fitvouidseemimpossbletomplement

water quiality standards] without taking

any nonpont sources inb acoourt” Id

be suficentio meetthese sandarts. Id

at1347. then explained that exduding

nonpointsources fromthe isting process

would contradiict this approact:
Scealiversandwaiersregardiessof
polution sources were induded nthe
universe for which water-qualty stan-
dards were required, al of them-again
regardess of source of poluion-were
indudedinthe unverseforwhichis:
ingand TMDLswererequired-saveand
exdudng ony thoseforwhich effuent
imizions woud be suficent
compliance with standards [footnote

H
Thid, the cout determined that the

fcthat§3030)ededanysedioeier

€Nces 10 nonpoint Sources Wes insignif-

cant because such references would be

unnecessatyinightofthecomprehensive

reredihe1972kgsan

ooutswords the ‘reasonseemsolovios”

Id  The cout characerized the 8303(d)

Kasa'Hdunisedbaness'tet

would folow the implementation of the

effluent imitation approach for point

S Id trensaedtetheed s

sion of nonpoint sources from the TMDL

process woud have ket a ‘chasm in the

otherwise ‘comprehensive’ statutory

scheme” and that doing so would have

‘aippled” the: confnuing pemning pro-

0ess under § 03e). Id The TMDL pro-

videdthenecessary' ntermediatestegn

thet it produced ‘engineering data!’ thet

the states couid use o “Blocaie the bur-

denofdeanupbetweenpointandnonpoint

conrbuions ofthe same polutarnt” Id
Fourth, the court conduded thet case

law from the Ninth Circuit supports the

b adee

Id nte

ThseestorAasdav. B+
vionmerttal Protection Agency , 1OF
519 6h Cr1984),ad Oregon Natural
Resouroes Courdlv. Unied Siaies Forest

Save | 8AF20842 G Gr1987) the

that disinguishes between point and
Continued on p. 6

pocess Qg
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TMDLS/Continued from page 5
nonpoint source control approaches
withintheCleanWaterAct. 91F.Supp2d
at 1348. It then wmed o the Ninh
Grouisdeasorsn AbdaCererorte
Environmentv. Browner L20F309816h
Cir1994), and Dioxin/Organochlorine
Center v. Chrke , 57 F3d 1517 @h
Cir1995). The cout rlerpeted these
opnions as halding that waterbodies af
fededbynonpontsourcesareindudedin
the TMDL process. 91 F.Supp.2d at 1348
49, Insodong inoed tetwhiehese
cases dd not concemweters afleced ex-
dusively by nonpoairt sources, the Ninth
Ciouthesnatindcated thatthisshouid
detteardyss Id

Afer dsoussig the languege of the
Satuieand cesswreingotisques
fion, the cout examined the legisaive
hsty of § 303d). On tis part, te
plaintifis argued that a House commitee
report coniained mulipe references
efiuent iImiaions in the conext of
TMDLs and tht, despie its reference o
the signiicant contriouion of nonpont
source poluiion © weler quelly pob-
ks, t dd nat indcaie thet nonpont
sources were to be induded inthe TMDL
poes /d at134950(quoing HR Rep.
No.92911,at106:06(1972)). Contrary o
the phinis neqpreiaion, te cout
stated that Congress' discussion of
nonpoint Sources as a ‘major contror
tion” o wetter quialty impaiments ind
cated that Congress ‘fecognizeld] thet
mitigation of nonpontsource poluion
woud also be required © meet jwater
qualtyisandards!"91F.Supp2dat1350.

Fnely, the cout addessed paniifs
argument that § 319, which was enacted
after § 303(d) andl s epressly conoemed

management plans, would have been su-
pefuouss  f nompot souoes were induded
N §303(d). Whie adaowledging thet §

319 and § 303(d) ‘covered some of the

same general ground,” the court reected

the notion thet the enadiment of § 319
avidences that Congress dd nat intend

the 8 303(d) process 1 apply o nonpoit
souesfortreereasos Id a135253
First, athough both § 303(d) and §

under § 319, TMDLs were an ‘important
ingredent forbohthe§319and§303(€)
s Id a 1353 Seoond, the cout

poredoutiet-cortarytothepbinis
assertions-the 1972 Act dd contemplate
nonparntsourcecontal Id Thus,dharac-
teiag § 319 as a i sep onads

nonpant source polion contd s nec

e /d Thid,onprevious cocasars,

the Ninh Crouit hes reieced a simier

attempt 1 infer congressional intent

through subsequent amendments. Id

Ih sum, the cout hed that § 303(d)
indudes wateways that are impaired by
the ocout conduded tat ves  and steams
thet are impaired solely by nonpoint
sources such as agicuiural runoff coud
be sed ona siate's subsiandard waters
listandsubsequentlysubjectedtoaTMDL
caluaion. Acoordingly, BPAS ing of
the Garda River n this case wes not
unlawiul.

Open questions
ThepedseefiectofudgeAlsLpisded-
sononagicuiuraipradicesisuncerian
for o reesors. A, as seed pev
oudy, the painifs have gppeded the
ooutsdedsoniotheNnhCioLk Sec
ond, whie Judge Alsup dearly beleves
thetnonpontsource poluionisinduded
inthe8303(d)process iremainsundear
what exadly EPA can foroe aState o do
wiha TMDL oncetitis calcuiated.

Appeal

On Sepember 25, 2000, the: plainiffs
fiedtheroperingbriefwihthe Courtof
Appeaks. Whieadsousson ofthe metis
of the appeal is somewhat prematLire be-
causeEPAhasyetiorespondiotheplain-
1S conentiors theagumenisare pre-
sriedopovensgtinotedsict
ausdedsn hterbie te it
 age ta te cait aus mthg B
enoneous on severd gounds. A, the
panisconendtetheedandsiuc:
ture of the Clean Water Act demonstrate
that § 303d)(1) does nat apply b velers
impaiedsaelybynonpaintsouroes. Pls
Amae‘aﬂa)etiﬂyﬂamm

limited class of substandard waters,

namely those tat ae receMing dscharges

corided by elert imsios. Id at

1820,23-34.Inaddiion, Congressusedf

88 303(d)3), 208 and 319 o control

nonpoint source poluion makes it dear

thet § 303(d)(1) does nat gy o vers

andstreamswheretheexdusivesourceof

impaimmentisnonpointsoures. Id & B
Seoond, the panifs asset thet the

§303(d)2) confrmthat neiher Congress

northe agency inended this provision o

apply to waters impaired solely by

NONPOIt SOLIES. Id a3450. The Con

gressional reports and debates make no

suggestionthat§303(d)L)wouidapplyo

nonpointsourcesandCongresshassubse-

guently amended the Clean Water Act

withoutindicatingthat TMDLsweretobe

usedasameans afnonpointsource polr-

tnaod Id a3436,3940 Futhe,

EPA dd not apply or seek o apply 8§

303(d)(1) to waterways impaired by

nonpoint source poluion for neatly thvo

decadesafter§30Bwesenaced. Id & 41
Thd, te panis age tet te hod
g o te dait oout  aonlics wih Nnh
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Cirouit caselaw that supparts the view
thet § 303(d)(1) does nat apply o waiers
impaired solely by nonpoint source pol-
th  /d a5@dg
Desert Assn v. Dombeck
Gh O 198 NatralResourcesDefense
Coundlv. EPA  ,915F241314 @ C.
1990,  Oregon Natural Resources Councl
v. USFS , 834 F2d 822 (6h Cr. 1987)).

Andinalythepiaintisconiendiethe
pein  meaning of § 303d)(l) ocompots wih
theCleanWater Actscomprehensivepur-
pe  /d a5h. Theymaniaintatwhie
Congress sought a comprehensive solu-
tionin 1972 o weter polution problers,
t dhose 1 use separaie toos 0 addless

diiereriprobemstederaloonidoiport

source polution through the NPDES pro-
gramand siate control of nonpointsource

polution through § 208 waste manage-
mentplans and § 319 grarts. Id a57.

Federal regulation of land use
practices

Benite dait coufs dedin s
affirmedonappeal, perhapsanevenmore
aiical quesionremars. onceaveers
Istedasimpairedandthe TMDL iscalour
lated, what measures can EPA employ to
ersue tet such docations ae in et
implemented? The impactofa TMDL will
be fek on the fam nat through a weter

quillycalouiionbutyisadLgimpe-
o agodue nts ddee 5 nt imied
 whether nonpoint source polution i
induded in the TMDL process. It encorm-
pesses the addional quesion ofthe ex
fertowhich fnonpontsouces aeint
duded, EPA can leverage the siates ino
adiely mandding te wse of spedic  bd
use pracices desgned o achieve the
TMDL calculation.
Onthis question, Judge Alsup ook the
postion that Congress did nat authorize
EPA D reguiste staie land use pradtices.
91 F.Supp2d at 1355. With the agency
conoedingthispaint hecoutsiaiedthat
wie EPAs adoly © evse indvide
NPDES permitsissued by states forpoint
sources, EPA has no authority to review
landruse restiicions placed on timber
harvest permits by CDF or ather agricu-
tud pracices thet are permitied. Id1n
thecouts gonon, herdedfaTMDL s
passtthe saesngaheignome:
tion by ideniiing the loed necessary ©
implement the water-quality standards.
Id hlfscmadyaTMD.shiedb
an engneering calouiation.
poirt, Judge Alsup explained:
Under the Ad;, Calfomia. must inoor-
ing, however reguires that the TMDL
beunaiicalyandmechanicalypassed

throughioeveryrelevariparogofand
Cdiorasfeebssedwheever
wl adieve the loed recuidions caled
forbythe TMDL Caliomiaisalsofiee

to moderate or to modify the TMDL

Id Onts



TMDLS/Continued from page 5
reductions, orevenrefusetoimpement
them, n gt of counienvaling sae
nieress. Athough such seps might
provoke EPA to withhold federal envi-
ronmental grant money, Califomia is
feebiuntersk

Id On one hand, this language may be

heralded as a vidoly for proponerts of

Siie conrd over bnd use decisions. On

the ather hand, however, this discussion

sagueblyddantathecentaagur

ment before the court was whether the

ksing of the Garca River was uniawiu,

not whether EPA was forcing CDF to

implement the calculation through the

oonessorstettbds e auhaiy
reguiaielbndusepracices, anopenaues-
tion remains as o how far EPA can go
thoughis new ues b foe asaie ©
actually implement a TMDL calculation
nis waer qaly panng pooess Nexd
month, these authors wil examine the
new TMDL regulations. The artide wil
foasgedcalyonBEPAsalyoNiL-
ence certain land management practices

1Uts te evIMDLegHos  wih wee it n
dfetatt et ire Fosfp  wesdakdaTVOLB
Hirchsa” wittequatitaiveplaamardyssf a
dtanmgadmndngvee qdity sadrdsindl

mreslay Mid adB Bx AR &
130 Trey edree ter anpae ass &
H0AD  ad 5000  exEdd; d

3 Treardrsey edtetrePosIEQ
naty e sghet s m d @b
ladrgs dddtrdlsadagialtud failitiesby el
2 O nie DNd crddk sshat \dme
a“ raedr daed'i nataiebkitesbyJuel,202( ¢
peat shet bdy @sd by d csudn
(9r danf ivecaifat resgregat 32 mesi n
dade & bresst he gt (“di) prr 10fes d dl Cass
ladGs | wvaoess  te € Hs euth s

oM de

readard); ( @havestodyduirgdry,r danespeaiaks
bven MyladQty 15 § e fon o
gouwy W 8 qdps g ten Donn
W d avene ad@ e ewmig Bs

Pronsoincs’ havest permit sx18 fr aget vy ad pat & Fed : X
Shoethe ditictcouts dedsion, EPA Rg 82 1y 13 2N st st
has amended the TMDL regulations. ¢ COFhposdlsTireg iemersbrd e da shEt b aweom 4N 2
Notwithstanding the agency's previous pamsdenedty MatbdoCaryFamBuesu
PENNSYLVANIA/Gntinued from page 3 IPA has severa poential acvantages for mustaggessively dedwihproeding this
the funds to purchase a consaivation ease- theprogram.Forthesameamourttofannual regon Tomerdyamasskige quantiesof
mentarecommitedatthetimeofpurchase; authorizediunding, theamountoffarmiand eased fmages, butnot poecthe vel -
the Ul dolar amount of he essement s that could be eased would be gedly i+ abefamregoninsouheasemPennsyhva-
encumbered upfont Once a county's an- creased. The longterm income stream po- rewlbeanemanidary.
nual  alocaion 5 commied t mut wat for entelmayhepatractyoungerfamersio Tosomeexernthestiefomuaiords
the next fundng oyde © by more ease- PACE. Paying for easements over ime, in- trbuting i
ments. The longer interested famers must seed ofypfont, shoud meke imied pro- de t s npt ed e aly @&sa
wat for PACE, the gesier the kehood gamddasgofatherandreducetefus- faor.  Ben so, costeraion sad ke gven
t’w\/\letreptalardeqqcmxiesb faionaffarmerswhomustwaithertun D srenghenig te gy o s D te
0 sel easements. How famers wil acoept Commonwealth's most wulnerable farm-
Onevxayhrted fuds have been stetched thisnewamrangementisundesr, bds
[ ~agemaxdmum programsooingoouidbeadusiediorenard
dobramountafanessement Thissinst famerswhotake advaniage ofit Theagiouudindusty
tuedatthe saieleve, and meny counties PACE proeds the land from develop-
havefdonedsutbyirstiuingtheronn, Proteciing eased farmiand ment but does nathing 1o hep the fam
wsLelybner, caps haderoriamesio Even though farm easements are pur- bees isf ame Moeded aenin
pexidpeie in the pogam and < ther dhesed, the valle of the easemens canbe 1o the partidpaiing farm aperations them+
essements, a rekively high perceniage o destoyed | they are nat poeced fom i
1ecert ks ae socaked ‘hagen sEs” nearbynonHamdevelopment. Neighboring insure that the farms themselves remain
theishessleracoepiediesshen100%/6cf eased fambnd s desied by resdenidl economicaly viele. Some suggest diedly
reuned D famess in te fom o a ax open space and bufiering 0 homes. The managementassistance asaway ofhelping
beret dizens of the Commonwesth ceste this farm operaions onthe presenved land siay
Another way of streiching imiied funds amenly twough ter @x dolas, bt homes inbusiness Proieced end mustbe partof
wisoonbeposse h1999 Ad15auho- thetbeneiifomimeyaisometimebegn an inegrated approach o farm and fam-
rzediongierminsiaimentpuchaseagree- complaining about farm noises, odors, and land preservation, complemented by other
ments(PA)asanatemativepayoffimethod talic thereby causg distlessandinoon: business assistance and preservation
0 acquiing consarvation easements. Long \verience o faming operations. nexreme tedniouesPuchese of consaivation ease-
term instaliment purchases can leverage” Susionsfams may beforedibceese ap- ments must be part of a balanced, compre-
annualprogramiundshydeferringtheprin eralions, thereby defealing the purpose of hensve pogam of presavation, not a sand
ged payout unil the end of the corredt purchasing the farm easements. aone program. Other preservaiion techr
petiod Duingtheinsiaimentconract pe- EiediveagicuiLraizonngshoudbean niques, suchas zonng and agriouural s
riod the selerwould recele anamuaine mpotant pat of an overd agiouuE curity areas, complement PACE by helping
come stream, and taxes onthe outstanding land preservation program. - Such zoning famsremanvieble.
pincel are defered. The IPA conredt helps proiect the publc investment when
coudbesadariouickiedbeoeteendd easements are purchased. However, zoning ThoughPennsylvania'sprogramhasbeen
te @em adi ocod be taskred D has s nat a required program eement at the adeselMisanedigae Sy
I efiedt, such bong em insalert aone seebd adeiedheagioduaizong nicartieinements paticladyinevelr
trads may netthe sler more thenacash srotihpbeenmostoclies Raeding aingeighlefamparoeks, havebeenmeade
sk the pubics invesimernt through eflecive snee the pogamis inoepion. The scake of
Thisnendngmethodusesgeneral ook agiouiura zoning shoud be a saie and particpation and the speed at which the
ggiionbonds whichare reiaively nexpent oOoUNty requiementior parficpetioninthe progamisoperaingisbeyondihe expeca:
Swebpudheseatheimedfeesementsae easement purchase program tions dfthe onginators of PACE. Whie by
adotafadondtetevdedte most measures PACE can be judged a suc-
easement The easementsalerreceMesan Concentrating purchases essisdioealybenwhehate
nua inerest paymens, and then gets a TheCommonwealth'smostvaluablefam- land saved in Pennsylvania il transiate
lump sum when the bond matures. Bas- bnd 5 inthe souiheast and souih cenrl intopresenvingagriculiureintheCommon-
caly, PAshils the frandng burdenfom regors, which k5 the aea most saverely weath.
the'fonend Whenthesaesmedejole threatened by urban development. For the —Timothy W. Kelsey and Stanford M.
Emredtersdentaotat PACE program 1o redly be suooesslu, & Lembeck, The Pennsylvania State Univ.
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Distinguished Ser we Award
“The AALA has honored me greatly by giving me the Distinguished Service Award forthe year 2000. Each
memberafthe AALAhashonored myimmensely by theirfriendshipand their caring aboutagriculturallaw.
lam grateful o the AALA and its members for the Award and for alowing me 1o participate so fully and
pilynagoiudibn,
—Drew L. Kershen, Earl Sneed Centennial Professor of Law, University of Okiahoma College of Law,
Norman, Oklahoma
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