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Farm provisions in Omnibus 
Spending Bill 

In mid-October, the Congress and Clinton administration reached agreen1ent on an 
omnibus spending bill. Several provisions contained in the legislation are important 
to agriculture. 

The Omnibus Bill contains a provision extending Chapter 12 bankruptcy for 
another six months. Chapter 12 was originally enacted during the farm debt crisis 
of the 1980s, and was reauthorized in 1993 for five more years. The law expired at 
the end ofSeptember, and the provision in the Omnibus bill extends Chapter 12 until 
April 1, 1999. The bankruptcy reform bill, which did not pass this session of 
Congress, \vould have made Chapter 12 a permanent part of the bankruptcy code. 
Chapter 121a\\T will be back on the legislative table next spring with another attempt 
to make it perlnanent. 

A number of farm-related tax provisions vvere included in the Omnibus Bill. 
Income averaging for farn1ers was made a pern1anent part of the Internal Revenue 
Code. As enacted as part of the Taxpayer Relief Act of 1997, income averaging would 
have been available only for the years 1998-2000. A provision was also included to 
allow farmers to carry back net operating losses for five years. Tax refunds may be 
obtained for these net operating loss carry backs. A provision was also included that 
should prevent the IRS from taxing AMTA payments (those made under the 1996 
Farm Bill) until a farmer actually receives them. Earlier this year. Congress gave 
farmers the option of receiving the spring, 1999 payment in the fall of 1998. The IRS 
would have likely required the payments to be included in 1998 incon1e even though 
a particular farmer may not have actually received them until 1999. A provision vvas 
also included to allow self-employed individuals to deduct 600/0 of health care 
insurance premiums in years 1999 through 2001. Seventy percent will be deductible 
in 2002 and 100% in 2003 and later years. Under legislation enacted in 1997, full 
deductibility would not have been achieved until 2007. 

While numerous other tax provisions had been suggested to the Congress for 
inclusion in legislation this fall, only the four provisions mentioned above made it 
into the Omnibus Bill. The Congress is expected consider a significant tax bill next 

Continued on page 2 

Weber v. Trinity Meadows Raceway 
Horseracing is a multi-million-dollar enterprise worldwide. It has a significant 
impact on the economy of both the nation and the state of Texas. As with any 
endeavor, the costs of doing business Inust always be closely monitored. Under the 
Federal Water Pollution Control Act (hereinafter the Clean Water Act, Weber v. 
Trinity Meadows Raceway, Inc., 1996 WL 477049, has added and clarified yet 
another cost of doing business in the race world. By applying the definition of 
Concentrated Animal Feeding Operation (hereinafter CAFO) to a horse-racing 
facility, the court in Weber has served notice on the racing community that they also 
are subject to the restrictions of the Clean Water Act. Although an unpublished 
opinion, Weber clarifies important issues in CAFO regulation in the areas of 
applicability of permits, permit shields, and penalty guidelines. Weber is also the 
first readily accessible opinion applying CAFO regulation in an equine context. 

Weber facts 
Plaintiffs Mike and Rene Weber, as well as others unsuccessful in this cause of 

action, are individuals residing in Royal View Court, a bluff overlooking a large 
meadow. Across the meadow to the west is the tree-lined Clear Fork of the Trinity 
River. The Webers purchased their property and moved into their home in 1983, 

Continued on page 6 
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spring that may be designed to address 
these additional concerns. 

The Omnibus Bill contains nun1erous 
provisions designed to provide financial 
assistance to farmers. $2.575 billion in 
funding was included to address crop 
disaster losses. The USDA Secretary was 
given broad authority to create and imple­
ment a disaster program. The legislation 
also makes $1.5 billion available to assist 
producers with crop losses in 1998, and 
an additional $875 million is made avail ­
able to provide assistance to producers 
who have suffered a multiple-year crop 
loss. The legislation also includes $200 
million for cost share assistance to live­
stock producers ~lho lost their 1998 sup­
plies of feed to disasters. 

Conditions were placed on the receipt 
of disaster assistance. While the pay­
ments will be available to all producers of 
all crops who have had crop losses, and 
the payments will be allowed for losses in 

quantity and quality as well as severe 
economic losses because of damaging 
weather or related conditions, the Secre­
tary was given authority to determine 
eligible crops losses, loss thresholds, eli­
gible persons, payment limitations and 
payment rules. The Secretary was also 
authorized to provide incentives to those 
who purchased crop insurance in 1998. 
Likewise, recipients of 1998 disaster as­
sistance who did not purchase crop in­
surance in 1998 must purchase crop in­
surance for the next two years. 

The legislation also provides $3.15 bil­
lion in payments to producers eligible for 
contract payments under the 1996 Farn1 
Bill. The assistance will be made in the 
form of a one-time payment, and will 
total approximately 52% of a producer's 
AMTA payment received in fiscal year 
1998. A special provision is targeted for 
dairy producers that allows them to re­
ceive payments totaling $200 million. 

For soybean producers ineligible for 
AMTA payments, the legislation amend~ 

the Energy Policy Act of 1992 to provid ." 
fuel use credits to operators of vehicl~ 
fleets who use fuel containing at least 
200/0 bio-diesel by volume. The credit~ 

will offset up to 50% of annual vehicl(· 
acquisition requirements. Bio-diesel fuel 
which has been used widely in Europe for 
twenty years, will now meet the require­
ments of federal and state vehicle fleet~ 

to purchase alternative fuel vehicles. The 
law previously only required the pur­
chase of alternative fuel vehicles and not 
the actual use of alternative fuels. Esti ­
mates are that the increased demanc: 
\vill increase soybean prices by up to 1~1 

cents per bushel. 
-Roger A. McEowen, Associatl 

Professor ofAgricultural Econolnics ane 
Extension Specialist, Agricultural La u 

and Policy, Kansas State Universi(\ 
Manhattan, Kansa.,-­
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Iowa Supreme Court upholds property rights of landowners and 
invalidates nuisance protection law 

By Roger A. McEowen and Neil E. Harl 

In late September, the Iowa Supreme 
Court in Bormann v. Board of Supervi­
sors In And For Kossuth County,! invali­
dated an Iowa law designed to preserve 
agricultural land and provide farmers 
protection from nuisance lawsuits.2 The 
Iowa law allowed counties to designate 
agricultural areas of at least 300 contigu­
ous acres.3Farming operations conducted 
within a designated area were not sub­
ject to nuisance lawsuits if they operated 
properly.4 

The court ruled that this immunity 
created a property right-an easement 
to create odors--over land adjacent to 
the agricultural area's boundary. Prop­
erty rights are constitutionally protected 
and cannot be taken by governmental 
action unless paid for. 5 Vie\ved in this 
light, the court ruled that the Io\\"a la\v 
was unconstitutional because the county 
did not pay the neighbors who would be 
required to endure the odors, and the 
neighbors could not bring a nuisance 
Rctjon to limit or stop odor production. 
1'he case is the first of its kind in the 
country where a court has invalidated a 
state law designed, in part, to provide 
nuisance protection to farm and ranch 
operations. 

Precedent 
The court's decision protecting prop­

erty rights of adjacent owners is consis­
tent with the court's earlier opinion in a 
1979 case.6 In Ortner, the court upheld an 
Iowa soil conservation law against a con­
stitutional challenge.? The law limited 
the amount of soil erosion from farms. A 
landowner claimed that his farm was 
suffering damage from water and soil 
erosion from another farmer's land. The 
soil conservation district agreed and or­
dered the farmer to bring the soil loss 
within acceptable limits by either seed­
ing the land to permanent pasture or 
haying or terracing the land. These mea-
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sures were costly and the farmer chal­
lenged the soil conservation law as an 
unconstitutional taking of his private 
property. The court disagreed, thereby 
upholding the neighbor's private prop­
erty right to be free from damage caused 
by an adjacent farm's excessive water 
and soil erosion. Ortner8 was a nuisance 
case involving soil erosion. Bormann9 

involved odors, and the court's opinion is 
consistent with Ortner. 10 A state can en­
act legislation to prevent a nuisance re­
sulting from excessive soil and water 
prn~ion, but cannot enact legislation th~t 

\vould allow a nuisance to be created. '1'he 
court protected property rights in both 
cases. 

A fundamental question in Ortner11 
, 

Bormann 12 and every nuisance case is 
\\'hether a nuisance should be pernliLteu 
where there is no present use on the 
plaintiffs land to form the basis of an 
objection. In other words, the legal ques­
tion in every nuisance action is whether 
there is a property right to conduct an 
activity that would constitute a nuisance 
if there were someone around to object. 13 

For example, the Federal Circuit Court of 
Appeals stated in Loveladies Harbor, 
Inc. v. United States 14 

: "Property rights 
as a matter of law since Blackstone's day 
have been understood to be subject to the 
power of the state to abate nuisances."15 
In other words, the "bundle of sticks" 
commonly referred to as "property rights" 
does not include a right to create a nui­
sance as defined by state law and the 
courts. Therefore, the immunity provi­
sion of the Iowa Agricultural Area Law16 

created a property right not otherwise 
contained in the "bundle ofsticks." As the 
Bormann1

? court noted, under Iowa law 
the right to maintain a nuisance is an 
easelnent. 1S Thus, the imnlunity provi­
sion would allow a landowner to conduct 
an activity on their land which could be a 
nuisance if they did not have the ease­
ment. Because an easement is an inter­
est in real property, it is subject to federal 
and state constitutional just compensa­
tion requirements. The United States 
Supreme Court will allow governmental 
entities to regulate either real or per­
sonal property for public good without 
the requirement of compensation so long 
as the action is not an unreasonable 
infringement of the rights of the private 
property owner. Thus, in these situa­
tions, a balancing of the benefit to society 
of the particular regulation and the bur­

den imposed on the landowner is con­
ducted. 19 However, no balancing is r('­
quired where the government transfers ~: 

property right of one owner to another 
unless justified by an emergency or conl­
pensation is paid.20 

The basic point is that a landowner h8­
the right to use and enjoy his or he" 
property in any manner so long as tho 
activity conducted does not conflict \vi t! 
an adjoining landowner's similar right t· 
use and enjoy his or her own property 1: 
any manner. A state law that defin(·­
activity constituting a nlJiS[lnC0 is const: 
tutional if reasonable, but a state la '. 
that takes a property right without a\varc: 
ing compensation is per se unconsti t L 

tional. 

Inlpact on right-Lv-J.d.':' H1 i'-i ~\ ~-,. 

What is the likely impact of the court ­
decision? The implications could be par 
ticularly important for Iowa-most {. 
Iowa's 99 counties have agricultural ar 
eas. Moreover, every state has enacted 
right-to-farm law that is designed to pn 
teet existing agricultural operations h" 
giving farmers and ranchers who met·' 
the legal requirements a defense in nu: 
sance suits.21 

The basic thrust of a particular state' ­
right-to-farm law is that it is unfair for 
person to move next to a farming opeL~­
tion knowing the conditions which migl-:' 
be present and then ask a court to declart 
the farm a nuisance. Thus, the purpose ( . 
a right-to-farm law is to create a leg~1 

and economic climate in which farm 01'­
erations can be continued. 

While the Iowa right-to-farm law \\'~:­
not at issue in this case, a question can b· 
raised whether the Iowa court or anothc" 
state court might determine that its righ ~ 

to-farlIl la\\' gi yes farnlers a propt:. :", 
right to produce odors over adjacent lanG 
If so, right-to-farm laws may be in peri~ 

However, concern over the constitu­
tionality of right-to-farm laws may h· 
unwarranted. '..l'hese laws likely do 11\, 

create a property right, but are similar t~ 

statutes defining activity constituting ~~ 

nuisance. Indeed, many right-to-farn-. 
laws only provide protection if the farn1­
ing operation is in compliance with applI­
cable state and federal regulations ana 
was in operation before the complaininf:"' 
party located nearby.22 For example, ir. 
Kansas, the right-to-farm law creates [: 
presumption that a farm is not a nui­
sance only if the statutory requirement~ 
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"
~:t: satisfied,23 and provides no protec­
· 'I)n against lawsuits brought by fellow 
·'.~rmers.24 Thus, those right-to-farm laws 
· ~lat represent reasonable restrictions on 
.~nd use will likely be upheld as constitu­

· J)nal, if challenged in court. 

Reaction of farm groups 
A.nother important aspect of this case 

- how the farnl organizations that have 
rnphasized protection for private prop­
rty rights will react. These groups have 
~)ushed rather vigorously in recent years 
.', ,I' the courts to recognize private prop­
'rty rights for farmers and ranchers in 
lreas where government regulation lim­

· ts what farmers and ranchers can do on 
:heir land. Indeed, the Io"va Farm Bu­
reau and the Iowa Pork Producers helped 
defend the farmers in this case. While 
:he Iowa court unanimously upheld the 
notion of private property rights and the 
requirement that such rights are consti ­
t utionally protected, the private prop­
l'rty right at issue was deternlined to be 
.. taken" from lando"vners through a statu­
tory grant of immunity from nuisance 
lawsuits. 

~egotiation-basedapproach 
TheBormann:25 decision raises the ques­

tIon of how the la\v should address nui­
...:ance-type dispu t e:=-:. A ~ug'gcsted ap­
proach is to ensur(~ t bitt pl'(lpt~rl.v rights 
are defined as to \vhat i;-:; not deslrcJ to 
()ccur and to ta ke the necessary steps to 
develop a nlarket in property rights. 2lJ 

The idea of developing a 111arket in prop­
erty rights as a possible solution to odor 
problems "vas first discussed publicly by 
the junior author follo\ving the taping of 
"Iowa Press," a weekly program on Iowa 
Public Television, on June 23, 1995. Un­
fortunately, the nledia coverage of that 
discussion referred to the concept as in­
\'olving a tax on odors \vhich ll1iscon­
:-;trued the nature of the proposal. With 
this perspective, those generating odors 
are infringing upon the property rights of 
surrounding neighbors. COIn pensation for 
lnfringement of this right can be recov­
ered through a franle\vork In which those 
responsible for the odors and those who 
\vould have to endure thenl are free to 
negotiate an outcome. The principles are 
fairly clear: those not polluting do not 
pay; those polluting a little pay a little; 

'\t~hose polluting a great deal pay a lot. 
Underthis approach, each resident within 
a specified distance \VOU ld be free to 
negotiate a result with the agricultural 

operation producing the offensive odors. 
Once an agreement is reached, the agri­
cultural operation could not be sued for 
nuisance. Perhaps the best solution for a 
particular offended person might be to 
accept a modest payment and endure 
some odors. Others might prefer to ac­
cept higher levels of odors and receive 
more payment. 

vVhat results \vould a negotiation ap­
proach encourage? Paying compensation 
for odors generated would cause large 
confinement operations, for example, to 
use the very best managenlent to control 
odors, to employ the most effective odor­
reducing technology, to "buffer" the op­
eration by locating new facilities in the 
middle of larger tracts and, in general, to 
seek a least-cost solution to the odor 
problem. Conceivably, a confinement 
operation could control enough land to 
reduce odor levels at the boundary to 
near zero. 

A potential drawback of such approach 
is that if an annual payment arrange­
ment is worked out, a confinement opera­
tion may fear being subjected to escalat­
ing demands in later years. However, an 
enforceable long-term agreement speci­
fying acceptable odor levels could elimi­
nate this problem. The agreement would 
bind subsequent owners and residents. 

The opposite is true also-in the event 
a one-t in1e paynlent is negotiated, the 
neighbors nlay fear escalating odor levels 
in the later years. Again, that could be 
the case unless a long-term agreement on 
odor levels is negotiated. Also, some nlight 
feel uneasy negotiating with a large, 
wealthy feedlot. However, this is nearly 
ahvays the problem, even with the nui­
sance approach. Thus, any system based 
on a negotiated solution should provide 
for mediation if an agreen1ent cannot 
other'vvise be reached. What if a confine­
ment unit refuses to even discuss the 
ll1atter? A solution could be that state 
permits for construction and operation of 
confinement units would not be issued 
until an agreement is filed. 

It is doubtful that the negotiation ap­
proach would encourage large animal 
confinement operations to move to other 
states. Large producers would be con­
verting the risk of a big lawsui t over 
odors for a fixed one-time or annual set of 
payments. Over time, the cost of this 
approach could well be less than dealing 
continuously with angry neighbors frus­
trated by right-to-farm laws that limit 
their ability to receive compensation for 

reductions in property values because of 
offensive odors. 

Editor's note: An earlier version 
of this article appeared in 

9 Agric. L. Dig. No. 21 (1998). 

1584 N.W.2d 309 (Iowa 1998).
 
2 IO'vva Code § 352.1 et. seq. (1997).
 
3 Iowa Code. § 352.6 (1997).
 
-i Iowa Code. § 352.11(1) (1997).
 
5 U.S. Const., Amend. V as applied to the
 
states through the Fourteenth Amend­

ment and Article I, Sections 9 and 18 of
 
the Iowa Constitution.
 
6 Woodbury County Soil Conservation
 
District u. Ortner, 279 N.W.2d 276 (Iowa
 
1979).
 
7 The statute at issue was Iowa Code Ch.
 
467A, now codified at § 161A.l et. seq.
 
(1997).
 
8 See n. 6 supra.
 
9 See n. 1 supra.
 
10 See n. 6 supra. 
11 See n. 6 supra. 
12 See n. 1 supra. 
13 See lYlcEowen & Harl, PrinCiples of 
Agricultural Lalo, § 11.07[2][b]. 
14 28 F.3d 1171 (Fed. Cir. 1994). 
L) 28 F.3d at 1178. 
If) Io\va Code ~ 352. it( 1)( a). 

1-;­ See n.1 supra. 
],'- Churchill u. BurLLngtoll Water Co., 94 
Io\va 89,93,62 N.W. 646, 647 (1985). 
I!) See Penn Centra l Transportation Co. u. 

J.\Teu' Yor!? City, 438 U.S. 104 (1978); 
Nollan u. California ('oastal Commis­
;)io71, 483 U.S. 825 (1987 );Dolan u. Tigard, 
512 U.S. 374 (1994L 
~II This situation is referred to as a "per 
se" taking. See, e.g., Loretto u. 
Teleprontpter Manhattan CATV Corp., 
458 U.S. 419 (1982) (ordinance requiring
 
landlord to allow installation of cable TV
 
receiver on apartlnent building and de­

nying landlord ability to require pay­

ment exceeding $1 constituted compens­

able taking).
 
~l For a state-by-state listing of right-to­

farm laws, see 13 Harl, Agricultural Law,
 
Appendix 124A (1998).
 
~L See 13 Harl, Agricultural Law, Appen­

dix 124A (1998).
 
2:) Kan. Stat. Ann. § 2-3202 (1997).
 
24 Finlay u. Finlay, 18 Kan. App. 2d 479,
 
856 P.2d 183 (1993).
 
~fj See n. 1 supra.
 
26 See McEowen and Harl, Principles of
 
Agricultural Law, § 11.07[2J[b].
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RACEWAYICont. from page 1 
upon the assurance of their real estate 
broker that the meadow would never be 
de\'eloped. 

In the latter part of 1989, Trinity Mead­
O\\"S Raceway, Inc., purchased a small 
racetrack adjacent to the meadow and 
the rneadow itself. Also in 1989, the 
l{ac\vay began expansion activities, con­
st ructing its barn facility in the meadow 
behnv the Weber's home. Although a sepa­
ra t e drainage system was installed for 
rC'str00I11S, the laundry room,jockey quar­
LeI's. etc., the drainage system for the 
area surrounding the barns was con­
st ructcd to drain at two outfall points 
intn the Trinity River through pipes be­
neath the facility. The Raceway stables 
O\"('l' 1,000 horses for more than forty-five 
d(l.\"S per year. 

.As part of the waste n1anagement sys­
ten1 at the Raceway, the barn area has 
t hree-~ld~d hins interspersed through­
out t he facility to contain barn waste and 
Jll11Ck. The nluck necessarily cont3in~ a 
slg'l1ificant Cilnount of equine \vaste, in­
cludIng Il1anure and urine. The Race\vay 
had a contract \vith Clear Fork Material~ 

('(,' II p;1 ny t () rr~'n1n~,Te th0 " i.; 

L, ~ -"lid 1. :, ': ;.,1 
III ( .\.. '11; i I11 C::' \. \ 11 t... . )·.s t (, . '; . I \ \', I' ~ 1, '" 

spillage and other discharge of waste 
onto the ground. The bins also often over­
f1 () \\'. Ca 11 Q 1n gem p1() "'; .:.i !- (I d ' i . -, 1 i 

11111Ck on the ground raLuer than 1[1 the 
bins. Thus, \vhenever it rains, muck is 
discharged into the river. In addition to 
the Inuck deposited on the ground being 
\\'~lshed into the river by rain, the drain­
ag'e ~\'sten1 constructed for the barns 
d;'aIn~ directly into the riYer. The drain­
age s.\'stem contains sandtraps designed 
to filter solid materials out of the waste, 
but the effectiveness of the sandtraps 
\\'as largely disregarded. 

The \Vebers testified that after the 
Race\\'ay \vas in business full swing, they 
tra \'e led to the other side of the river for 
a \\·alk. During this trip, they observed 
one of the drainage pipes discharging a 
sour sn1elling waste into the river. Mrs. 
V\Tl'\ber stated that she no longer had any 
dcsirt) t() visit the riv(~r because (;f Its 
decreased attractiveness in her Vle\\. 

Leg'al analysis 
The court found that the Webers had 

standing but that other plaintiffs did not. 
Standing under the Clean Water Act is 
constitutional: to establish constitutional 
st.anding, one must satisfy a three-part 
test: 

the party invoking the court's author­
ity I11USt show that he personally has 
suffered actual or threatened injury as 
a result of defendant's conduct; 
that the injury can be traced to the 
challenged action; and 
that the injury is likely to be redressed 
by a favorable decision. 

The court held that the injury prong 
was satisfied because sufficient harm 
was demonstrated if "aesthetic, environ­
mental, or recreational interests" were 
damaged. The injury may also be an 
"identifiable trifle" and still qualify to 
meet the injury prong of the standing 
analysis. Because the Webers testified 
regarding prior use ofthe river and discon­
tinued interest in further use due to 
pollution, the court held that injury ex­
isted. 

The second element, that the injury 
must be fairly traceable, \vas also met. 
Scientific certainty of causation is not 
required. 

They need only show a substantial 
likelihood that the Raceway's conduct 
caused their harm, and this likelihood 
may be established by sho\ving that a 
defendant has: (1) discharged some 
pollutant in roncentr,,·· " 
than allowed by its permit; (2) into a 
\vcder\vay in \yhich the p18intiffs 11:1\'(-' 

an interest that is or rnay be adversely 
affected by the pollutant; and that (~-3) 

this po]lntrult cause::: or contrihutc~: t'l 

• I"; 

The court held that the evidence pre­
sented at trial met this test. 

analysls, focuses on the connection ue­
t\vcen plaintiffs injury and the judiclJI 
relief sought. The court decided this fac­
tor in favor of the plaintiffs. It reasoned 
that submission to the NPDES permit 
requirements would better protect the 
river and its wildlife, allowing the vVe­
bers to once again enjoy recreational us­
age of the river. The remaining plaintiffs 
failed to present sufficient evidence to 
establish standing. 

The Raceway, of course, contested 
plaintiffs' standing. Its contention was 
that any violations on its part were \vholly 
past, denying the plaintiffs standing un­
der Gwaltney OfSl17 ithfield, Ltd. v. Chesa­
peake Bay Foundation, 489 U.S. 49 (1987). 
The court held that pursuant to the two-
i.i'UiJ~ te~t of C'urr [;. 4.1ta rrt ! de Indus­
tries, 931 F.2d 1055 (5th CiL 1991), the 
violations were not wholly past because 

laL lflal discharge~ were estabhshei.: r
plaintiffs complains was filed. Standing 
was granted. 

The court next analyzed the relevant 
Clean Water Act provisions. It highlighted 
the fact that discharge of pollutants into 
United States waters is illegal without 
an NPDES permit. The court also specifi­
cally noted the inclusion of a CAFO as a 
point source and \vent on to find that the 
Raceway was, in fact, a CAFO. Also noted 
was the existence of other point sources 
on the Raceway's facility, including dump 
trucks, cement trucks, and outfall points 
ofthe drainage system under a South view 

~Farlns analysis. Concerned Area Resl 
dents v. Southview Farrns, 34 F.3d 11(. 
(2d. Cir. 1994). 

Several attempts were D1ade to clear 
the Raceway of liability under the pern1it 
system. Three weeks after sui1, was filed 
the Raceway applied for an individual 
permit. Unfortunately for the Raceway 
pending permit applications do not pro­
vide a shield from liability. The cour' 
determined, therefore, that the applica 
tion for an individual permit has no ret 
roachve effect. 

Region VI of the Environlnental Pn I 
tection Agency promulgated a geneL, 
permit for CAFOs effective March 1(I 

1993. 
There are two types of NPDES P~l 

n1its: individual and general. Typicall,\ 
EPA will prolnulgate a nationally un] 
forn1 'effluent lilnitation' on the di:-­
~h;trgc uf ( t.·i.~JLu"" pollutant an" 
ilnplement that limitation in the fon~ 

ofindividu::1 :--JPDES pernlits lsslH.. d t 
entities discharging that pollutant. St 
33 lJ.S.C. sections 1311. 1342. \Vhf' , . 
EP:\ 1<1~ not :\'ot r;~'()n,illc ;~ .. : :1I('h 

l::;SUlllg a general l'~.PDES permit thd' 
applies to a class of similar entitll'''' 
located in a particular geographic n­

:::herra Club, Lone StarChapter u. e'edc.' 
Point Oil Co., 73 F.3d 546,552 n.10 U5tl 
Cir. 1996). 

The Raceway contended that its pend­
ing application shielded it because of tht 
general permit regulations. After ana­
lyzing the general permit regulations anc 
the preamble thereto, the court held tha t 

in order for the Raceway to be shielded b~ 

its permit application and the gener;:i' 
permit, it was required to submit a K (j­

tice of Intent [hereinafter NOll to bt 
covered by the general permit. The Racf-­
way did not submit a NOI and was thu .... 
not shielded. The court held that cover­
age by the general permit was autolnat II 

but only automatic upon filing of a N()I 

'I'he }{3cevvay had a storrn \\'(1 1 f'; i; .... 

charge permit, which it contended al~, 

provided a shield to liability. The rOll r· 
'1 1 '1 

solely of storm water associated \vitl, 
industrial activity as intended by thl 
storIn water permit. The court also noted 
that 57 Fed. Reg. 41305, Part I(B)(3)(ii)(b 
requires discharges of equine waste fron: 
a feedlot (including racetrack) to be spe­
cifically excluded from coverage under 
the general storm water permit. As 2" 
result, the Raceway was required to havt' 
a separate permit to cover its discharges. 

Another in1portant aspect of this opin­
ion to the CAFO operator or attorney 
representing the CAFO operator is tht' 
inclusion of an analysis of the penalty 
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If you desire a copy of any article 
or further information, please con­
tact the Law School Library nearest 
your office. 

-Drew L. Kershen, Professor of Law, 
The University of Oklahoma, 

Norman, OK 

Raceway/continued from page 6 

provisions. Violators of the Act are sub­
ject to fines of up to $25,000 per day for 
each violation. Civil penalties are man­
datory, but the amount to be assessed is 
discretionary. Factors to be considered in 
deciding the amount to be assessed are: 
the seriousness of the violation. the eco­
nornic benefit resulting to the \'lolator. 
hIstory of violations, good rai th effort to 
comply with regulations, and the eco­
nomic impact of the penalty on the viola­
tor. The penalty must be high enough to 
be a penalty and not just a cost of doing 
business. In determining the penalty, 
the court must first calculate the maxi­
mum penalty, then indicate the factors 
addressed in its decision and any reasons 
for a reduction from the maximum pen­
alty. 

In determining the penalty assessable 
against the Raceway, the court consid­
ered a number of the applicable factors. 
It found numerous (though not egre­
giously numerous) violations and signifi­
cant duration of violations. It found no 
potential harm to human health because 
of the organic nature of the pollution. The 
fact that the court found the organic 
nature of the pollutant to be a mitigating 
factor is highly relevant to CAFO cases of 
all kinds. Continuing with its penalty 

(\ analysis, the court found economic ben­
.. efit and no good faith attempt to comply 

with CAFO regulations. However, the 
court found that the impact of the full 

penalty would have a drastic effect on the 
Raceway. After analyzing the relevant 
factors, the court reduced the penalty by 
over fifty percent from its maximum 
amount. 

Conclusion 
~Veber vvas an IDlportant case in the 

arena of environmental law. Applying 
the definition of Concentrated Animal 
Feeding Operation to a horse racing facil­
ity served notice on the racing commu­
nity that they also are subject to the 
restrictions of the Clean \Vater Act. Al­
though an unpublished opinion, Weber 
clarifies important issues in CAFO regu­
lation in the areas of applicability of 
permits, permit shields, and penalty 
guidelines. Weber is also the first readily 
accessible opinion applying CAFO regu­
lation in an equine context. 

-Jared Melton, Lubbock, TX 

Position/continued from page 2 

on qualifications. The :\CALRI hopes to 
complete the search process by the end of 
Decen1ber The ~earch \\"ill cl(l~(' \\·lth tht· 
hiring of the ne\\" director 

All candidates should subn11t a current 
reSUTl1e to: 

Professor Lonnie Beard 
Chair, NCALRI Director Search Com­

mittee 
University of Arkansas School of Law 
Robert A. LeilaI' Law Center 
Fayetteville, AR 72701 

Telephone and email inquiries may be 
directed to Professor Beard at: 

501 575-3706 
lrbeard@comp.uark.edu 

The University of Arkansas is an 
Mfirmative ActionJEqual Opportu­
nity Employer and applications will 
be accepted without regard to age, 
race, color, sex, or national origin. 
Applications must have proof of le­
gal authority to work in the United 
States. 

Continued on page 3 
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AMERICANAGRICULTURAL 

BWASSOCIATION NEWS 

19th annual conference report 

The 19th Annual Educational Symposium of the American Agricultural Law Association was held October 
2:3 and 24,1998 in ('olurnbu~·' ()hio. 81' ·~()ring organiz:lli(\!lS in c:ddition to Ule .\ALA were the University 
of Arkansas School of La\v, the Farrn Foundation, and Capital University School of La\v. Over 200 
practitioners, educators, and farm representatives attended the two-day program. 

Thomas A. Lawler, Parkersburg, Io\va, assl11ned his duties as in-coming president of the Assoriai inn 
President-elect, Patricia A. Conover, was introduced to the men1bership. She called upon melnbers to 
communicate with her concerning ideas for next year's conference, to be held in New Orleans, October 16­
17, 1999. 

Outgoing Board men1bers, John Baldridge, Leon Geyer, and Walt Armbruster, Past-President, were 
recognized and thanked for their dedicated service to the Association. New directors, Patricia Conover, 
President-Elect, Gary D. Condra and Gerald A. Harrison, were introduced to the membership. 

At the Friday luncheon, the Distinguished Service Award was presented to Phil Harris, Director, Tax 
Insight. The Professional Scholarship Award went to Roger McEowen for his article entitled Current Legal 
Issues Impacting Farm and Ranch Organizational Planing, 28 U. Toledo L. Rev. 697 (Summer 1997). The 
Student Scholarship Award went to S. Douglas Fish, for his article entitled In Defense ofFIFRA Preemption 
of Failure to Warn Claims, 12 J. Nat. Res. & Envtl. L. 123 (1996-97). 
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