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Milk mar ketngar derr d ormm enjoined
A federal distict court has enoined unil further order the implementation and
enforcement of the mik marketing order reforms promuigated by the Secretary of
Agicuure pusuantiothe 1996 fambl. S Abans Cogperatie Creamey, e,
v.Glickman ,No.99CV 274,1999\WL 781609 (D.\t Sept. 28,1999). Ahearingon
the planifs mation for a preiminary inundion hes been scheduled for bie
Cdober. If the economic Sudes ded by the cout are cored, s ligaion
warans atienion because one projedion before the court estimated ‘thet dairy
famersacossthe nation siand olose $27210$404 milion dolars annualy under
the new mik priong sysem” B .a’5@dmnanied)
The 1996 fammbi, the Federal Agricuitire Improvementand Reform Actof 1996,
directed the Secretary o review the mik marketing order systemandtoreduce the
number of arders from 32 1o nat less then 10 nor more than 14 oders. 7USC. §
7253@)0). The bl also spediied thet ‘falmong the Bsues the Seaeiaty s autho-
rized © implemernt as patt of the consaidaion” of the adears were the use of
of uniform mutiple component pricng in developing one or more basic fomuia
prices for manufaduring mik b . 8§ 7253@)3). Using the infomal riemaking
zedintheblthe:
rule and order amending the federal milk marketing order program on September
1, 1999, foloning producer referendums in each oder area. 64 Fed. Reg, 47,898
48021 (199).
Mik marketing orders are authorized by the Agricultiural Marketing Agreement
Actof1937,spedicaly, 7U.SC.8608c. Thoughicaled ordars, heyarelegskive:
rues having the force and efledt of law. The arders are iniended 1o promoke the
orderly marketing of mik by establishing the minimum price that personswho buy
mik, knoan as ‘handers,” must pay for Grade A mik within the geographic area
covered by aparticular ader. They donat, hoaever, necessarly esiablishthe price
thet dairy famers actualy receive for therr mik since supply and dermand foroes
sometimesresutinan‘‘over-orderpremium’beingpaidformikwithinamarketing
order area. Moreover, ot al mk producion is covered by an arder. Nonetheless,
iN1995, about80 percentafthe nation's Grade Amik producionwas coveredbyan
arder. US. Gen. Acoounting Office, Federal Dairy Programs: Information on Dairy
Pricng and Related 1995 Farm Bl Issues (RCED9597BR, Mar. 1995) at 13

Continued on page 2

Limited liability compan y dissalution
In Investoop, LP. v. Simpson Investment Co, LC.,, No. 80804, 1999 Kan. LEXIS
MKanSpCL1i16199) membersofalimitediiabiity company (LLC)were
deadiocked on managerialissues. The LLC memberswere of differentfactions from
the same family. Several LLC members withdrew 1o effect dissolution of the LLC.
The issue was whether the withdrawing members could participate in dissolution,
induding iguiction of the LLC's assets. The tid cout deermined thet the
withdrawingmemberswere nolongermembersofthe companyand, therefore, could
nat particpate in dissolution and subsequent iguidation of the LLC's assets. The
soeassetafthel L Cwas 104acresofcommerdial propertythathadbeenheldinte
famiy since 1941. The property's worth was estimated as over $10 million. Each
fecion ofthe famiy hed contradiciory ideass conceming the dispostion ofthe 104
aqes. The LLC's operaiing agreement dd nat alow pariion of the property.
Onappedl, the courtnatedthatvarious sedions ofthe LL Csoperaingagreement
iefred D te members o the LLC whie aher sedions refened © remaining
members. In patticiiar under the coninuation provisons of the operating agree-
ment, itwas spediied that any event that terminated the continued membership of
amemberinthe companywould not cause the company to bewound up, iquidated,
aemineied ntheeventadite remaining members  unanimously consented o

Continued on page 3




MILK MARKETING ORDER REFORMZONTINUED FROM PAGE 1

[nererefer Federal Dairy Programs

Mkmarkeingodersuseadassiica
tionsystemtosetminmumprices.Clas-
siications are based on howthe mk s
used. Under the system thet the Secre-
taysedsorepboe mkiscbssiedas
Chss | i usad for L puposss
suchasfordinkng. Mikusedin“sof’
daty produdss, such as yogut or ice
aeam, 5 desgated as Css | mk
Clss Il mik is mk used o manufac-
ture “hard” dairy products, such as
dheeses GesslIFAmMKkismkusedior
nonfat dry mik

The order system assigns the mik
used 10 produce each dess a Spediic
price. Under the sysem the Secretary
sedsbepbee heChsslipiesst
at a pice knoan as the ‘basc formuia
piice” (BFP) which esseriely refects,

sorsin Minnesota and Wisconsinfor use
Diferenioks are added 0 this price ©
esatkhihe Cesslland Ciess I prices.
Oftetwo dierenias he disenidl
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T pbkaion & desgred D poike  aouse  ad

Leters  and ediioial conrbuions ae weloome and

repoduced o transmited in any fom or by any means,

addediorte Cess|picesthebiger.
TheChsslpiceindudesabed dier-
enidl et varies fom oder © oder
besed on the dstance of the order areal
digeridl’ 5 nencked D et te
costaftransporting mik romthe Upper
Mdwest, where mk 5 n supls, ©
mkceid o poeniely defdt aees
esanhere. Ths diierentd s iniended
to encourage the movement of mik, but
itakso seves o encourage mk proclc-
nnmikde aess.

Under the system the Secretary seeks
0 repe, e Css | price for mk
wihin an order area generaly Wl be
higherthegreaterthe dsiancethe arder
area is from the Upper Midwest. Har+
dersmlmmd‘eserrktx(bsslm

minesthe minimum price that producers
recieforharmk Thsvaiebesa

the orders use o produce the ‘blend
price”thetis actual minimum price pad

o producers, Thisblend price s derved

by frst determining the peroeniage of
eachdassomkusedinanodernthe
preceding month. For each dass, this
percentage is mulipied by the min-
mum price per hundredweight estab-
Ehedioreachdassdfmkipreachan
“edsteddasspiice” Thetdialacsied

s pie for d deses s te berd

e for thet arder for thet month, For
example, assume that within a particu-
br ader 90 peroat of the mk pur-
chased inthe preceding monthwas used
as Class | mik, wih the remainder
equalyputinCessllandCiessliuses.

Ifthe minimum price per hundredweight
for each dass wes $1600, $11.15, ard
$11.00, respedively, then the adised
dess prioe for Cess | mk woud be
$1440 ($1600 x 90 = $1440); and the
adusied dess prices for Cess |l ad
Cesslllmkwoudbe $056and $055,
respedively. The sum dfthese three ad-
Jusied dss prioes, $1551, woudbethe
blendpricethateachproducerwihintie

ader aea woud recele. See Federal

Daily Programs, supr, az.

The newodes tat the Secelaly seeks

to implement will make significant
changes to this sysem. A, the num-
ber of markeing orders Wil be reduced
from 31 o 11. Second, the new sysem
wl coninue © use a fourdered use
dassiicaionsysembutCessiFAW

become Class IV and wil indude buitter
and al mik powders. Thid and most
controversal, the method for esiabish
ingthe Cbss | pice for Lid mkwl

change. The base formula price (BFP)
wiberepacedwihCessllland Ciss

IV prices based on muliple component
priang, and the “base pricg” used
determine the Css | price before the

adin o dieenis

most recent twoweek average survey
picesortee dses

The new Class | pricing mechanismis
ocontroversial because the new diferen+
tes used b deiemine Cess | pricesin
each oder Wl reduce the geographic
varighlly among the diierenials they
repboe. In mogtaress, the dierenics
wi be reduced. Some of the reducions
wil exceed $1.00 per hundredweight. In
alewaressheywiinoesseorsaythe
sare htsrespedhe'bsaswike
dairyproducersinthe Nartheast, South-
east,and Southwest,whiethe ivinners”
wil be producers in the Upper Midwest
andFoida, Segg KenBaky,
Polcy 101: Understanding the QOplions
(October 9, 19%9)(avallable at
wwvaerspsu.eduidary outiookieparts).

augtbgﬁwerdetaﬁdﬂa'ac
tions have been commenced in the Dis-

tict of Caumbia and elsawhere.
eg, Northeast Daiy Famers Assh v.
Glickman ,Cv.No.1:99-CV-02459(EGS)
(ODC, complart fied Sept 16, 1999).
gh St Abbans Cooperative Creamety
iswhetherthe Secreiarywasrecuiredto
establish minimum prices in accordance
with the mandate of the Agricultral
Marketing Agreement Act (AMAA) to
‘feltte pice dfeads te aedle
supplies of feeds, and ather economic
condiions which affect market supply
and demand for mk or iis produdts in
the marketingareatowhichthe contem-
plated marketing agreemert, order, or
amendmentrelates.”7U.S.C.86080(18).
In SAbas oearpetepanis
arecontendingthatthe Secretarywholy
faled 10 ahide by ths mendee n the
northeastem marketing region.

The Seasiary's response 5 twolod.
A, the Seaetary coniends thet his
marketing order reform is govemed by
the 1996farmbl, notthe AMAA. Aler-
mﬂytfeSeaetayammksMi‘

In SAbas lhecxmtmdrumg
inthe 1996 fam bl exaused the Seare-
tary from compliance with the AMAA. It
akso conduded thet the planifs were
kelyoshowtretthepicedieedsand
atherregonal economicfadorswere not
adequiaiely constered, indng thet sec-
tion608(18) ‘makes nomentionofindi
rect consideration being adequate in
mestingtherequirements of§ 6080(18)."

Milk marketing/Cont. on page 7
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Agricuttr aa wbilog

Administrative law

Farmers Legal Action Group, Farmers’
Guide To Disaster Assistance (St. Paul, MN
31 Ed. 1999).

Alien land ownership (foreign ownership
of agricultural land)

Aoki, No Right To Own?: The Early
Twentieth-century “Alien Land Laws” as a
Prelude to Internment, 40 B.C. L. Rev. 37-72
(1998).

Animals — animal rights

Book Review, Oh, Reason Not the Need:
Rights and Other Imperfect Alternatives for
Those Without Voice (Reviewing Helena
Silverstein, Unleashing Rights: Law, Mean-
ing and the Animal Rights Movement.), 24 L.
& Soc. Inquiry 295-318 (1999).

Note, The Animal Welfare Act: All Bark and
No Bite, 23 Seton Hall Legis. J. 443-491
(1999).

Biotechnology

Kershen, D. (1999). Biotechnology: An Es-
say on the Academy, Cultural Attitudes and
Public Policy. AgBioForum, 2(2), 137-146
(Spring 1999). http://
www.agbioforum.missouri.edu.

Kershen, The Biosafety Protocol and the
Cartagena Negotiations, 16 Agric. L. Update
4-7 (May 1999).

Note, Baa, Baa Cloned Sheep, Have You
Any Law? Legislative Responses to Animal
Cloning inthe European Union and the United
States, 22 B.C. Int'l & Comp. L. Rev. 141-157
(1999).

Commodities futures

Mansfield, Textualism Gone Astray: a Reply
to Norris, Davison, and May on Hedge to
Arrive Contracts, 47 Drake L. Rev. 745-760
(1999).

Environmental issues

Blount, Henderson, & Cline, The New
Nonpoint Source Battleground: Concentrated
Animal Feeding Operations, 14 Nat. Re-
sources & Env't 42-45, 68-69 (1999).

Comment, The National Grasslands and
Disappearing Biodiversity: Can the Prairie
Dog Save Us From an Ecological Desert?,29
Envtl. L. 213-234 (1999).

Comment, Growing a Greener Future?
USDA and Natural Resource Conservation,
29 Envtl. L. 235-278 (1999).

Comment, The Mythical Giant: Clean Wa-
ter Act Section 401and Nonpoint Source Pol-
lution, 29 Envtl. L. 417-461 (1999).

Comment, “We’re From the Government
and We're Here to Help” Farmers’and Ranch-
ers’Reliance on Voluntary Governmental Pro-
grams May Open the Door to Governmental
Control of Private Property Through the Ex-
panding Scope of Wetlands Regulation, 30
Tex. Tech. L. Rev. 1157-1198 (1999).

Feitshans & King, EPA’s Livestock Strat-
egy in the Context of State Programs and
Judicial Decisions, 16 Agric. L. Update 4-7
(July 1999).

raphy, 3 quar terl999

Innes, Regulating Livestock Waste: An Eco-
nomic Perspective, 14 Choices 14-19 (2™ Q.
1999).

Lewandrowski & Ingram, Policy Consider-
ations for Increasing Compatabilities Between
Agriculture and Wildlife, 39 Nat. Resources J.
229-269 (1999).

Lovell & Kuch, Rethinking Regulation of
Animal Agriculture, 14 Choices 9-13 (2™ Q.
1999).

Note, OIld McDonald Had a
Govermment-regulated-confined-swine-operation;
a Substitute for H.B. 2950, 38 Washburn L.J.
655-680 (1999).

Farm labor

General & social welfare

LeRoy & Hendricks, Should “Agricultural
Laborers” Continue to be Excluded From the
National Labor Relations Act?,48 Emory L.J.
489-546 (1999).

Schneider, An Introduction to Agricultural
Labor Law under the Fair Labor Standards
Act, 16 Agric. L. Update 4-6 (June 1999).

Farm policy and legislative analysis

Domestic

Doering & Paarlberg, Critical Questions
About the Farm Crisis: Causes and Rem-
edies, 16 Agric. L. Update 4-7 (Feb. 1999).

Note, Impact of the Tobacco Settlement on
Kentucky: Is Industrial Hemp a Viable Alter-
native for the Commonwealth? 14 J. Nat.
Resources & Envtl. 115-133 (1998-99).

Finance and credit

Farmers Legal Action Group, Farmers’
Guide To Disaster Assistance (St. Paul, MN
3¢ Ed. 1999).

Food and drug law

Comment, Reevaluating the Food and Drug
Administration’s Stand on Labeling Geneti-
cally Engineered Foods, 35 San Diego L.
Rev. 1215-1242 (1998).

Hunting, recreation & wildlife

Pike & Neill, Hunting Liability in Kansas:
Premises Liability and the Kansas Recre-
ational Use Statute, 38 Washburn L.J.
831-846 (1999).

International trade

Dixon, Nature Conservation and Trade Dis-
tortion: Green Box and Blue Box Farming
Subsidies in Europe, 29 Golden Gate U. L.
Rev. 415-443 (1999).

Land reform

Comment, Agrarian Reform’s Constraints
on Land Acquisition and Development for
Non-agricultural Use in the Philippines, 12
Transnat'l L. 319-351 (1999).

Land use regulation

Land use planning and farmland preser-
vation techniques

Comment, Protecting Agricultural Lands in
Oregon: an Assessment ofthe Exclusive Farm
Use Zone System, 77 Or. L. Rev. 993-1004

(1998).

Livestock and Packers & Stockyards

Note, Agricultural Disparagement Statutes:
Tainted Beef, Tainted Speech, and Tainted
Law, 9 Fordham Int’l Prop. Media & Ent. L.J.
981-1034 (1999).

Note, Fighting Corporate Pigs: Citizen Ac-
tion and Feedlot Regulation in Minnesota, 83
Minn. L. Rev. 1893-1926 (1999).

Patents, trademarks & trade secrets

Marden, The Neem Tree Patent: Interna-
tional Conflict Over the Commodification of
Life, 22 B.C. Int'l & Comp. L. Rev. 279-295
(1999).

Public lands

Comment, Changing the Focus: Managing
State Trust Lands inthe Twenty-first Century,
19 J. Land Resources & Envtl. L. 223-247
(1999).

Note, The Uncertainty Surrounding Graz-
ing and Section 401 of the Clean Water Act:
Predicting the Outcome of Oregon Natural
Desert Association v. Dombeck, 13 B.Y.U. J.
Pub. L. 391-407 (1999).

Rural development
Kelley, Notes on African American Farm-
ers, 16 Agric. L. Update 4-7, 3 (Aug. 1999).

Sustainable & organic farming

Note, Ethical Eating: Applying the Kosher
Food Regulatory Regime to Organic Food,
108 Yale L.J. 2351-2384 (1999).

Uniform Commercial Code

Article Nine

Comment, Boon or Boondoggle? Proposed
Article 9 Revisions Incorporate Statutory Ag-
ricultural Liens for Better, Not Worse, 30 Tex.
Tech. L. Rev. 1199-1225 (1999).

Water rights: agriculturally related

Benson, Maintaining the Status Quo: Pro-
tecting Established Water Uses in the Pacific
Northwest, Despite the Rules of Prior Appro-
priation, 28 Envtl. L. 881-918 (1998).

Case note, Conjunctive Management of
Stream-aquifer Water Rights: the Hubbard
Decision (Hubbard v. Washington, 936 P.2d
27, Wash. Ct. App. 1997), 38 Nat. Resources
J. 651-665 (1998).

Comment, Partial Forfeiture of Water
Rights: Oregon Compromises Traditional Prin-
ciples to Achieve Flexibility, 28 Envtl. L.
1137-1167 (1998).

Neuman, Beneficial Use, Waste, and
Forefeiture: The Inefficient Search for Effi-
ciency in Western Water Use, 28 Ennnvtl. L.
919-996 (1998).

Shafer, Public Rights in Michigan’s Streams:
Toward a Modern Definition of Navigability,
45 Wayne L. Rev. 9-104 (1999).

If you desire a copy of any article or further
information, please contact the Law School
Library nearest your office.

—Drew L. Kershen, Professor of Law,

The University of Oklahoma, Norman, OK
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Income a ver agingf af armer s

By Phip E. Harris

The Department of the Treasury has
on averaging farm income. 1 These po-
posed reguistions gve taxpeyers acd
tional guidance for gpplying the income
averaging rules under IRC §1301, which
was created by 8933 of the Taxpayer
Relef Ad of 1997, 2 dedefradk
yearsheginningafterDecember31,1997,
andending before January 1,2001. Sec-

tion 2011 of the Tax and Trade Relef
BExtension Act of 1998, which s part of

the Omnibus Consolidated and Emer-
gency Supplemental Appropriations Act,
1999, ¥ made the income averaging rules
for fammers permanent.

Congress gave the Secreiary of the
Treasury broad authoity to prescribe
reguiations as may be appropriste
cany out the purposes of the income
averaging rues. 4 Thetauhorty spedi
caly ndudes reguiaions regarding:

1theorderandmannerinwhichitems

dfinoome, gain, decLidion, arloss o

Imiaions ontax, sl betekeninb

aocount in computing the tax imposed

by chapter 1 (Normal Taxes and Sur-
taxes) of subiie A (income Taxes) of
theCodeontheincomeofanytaxpayer

1 whom this sedion apples for any

texable year, and

2 the treatment of any shott eaxable

Yedt.

Background
The income averaging rues alow a
taxpayer © calocuate income taxes on
taxable income n the aunert year by
edygoptadddde
fam income as “elected farm income.”
Incomeiaxesforthe year ofthe gedion
aetesumd:
1 theincometaxesdueonthe curent
yeartaxableinoomereducedbyelecied
fam income, and
2 teinoeasentexescausedbyadd-
ing anethid of the eeoed fm i
come o the taxable income for the
epayer for each o the prior three
years (he bese years),

The rues are easer o undersiand
they are viewed as bringing unused tax
brackets from the base years fowmard to
be used in caloulating income taxes due
fortheeedionyear. Theyshoudnatbe

PhbE HarsbaPokessarinte
Departmertt of Agricutural and
Appled Economics at the Universily of

Wisconsin-Madison.

viewedasalowingthe taxpayertocany
income back o the base years.

The proposedregulationsanswersome
questions regarding the gpplicaion of
the income averaging rues, but leave
other questions unanswered.

Eligible income

atrbuieble 0 a fam business. 5 Farm

business has the meaning given such
termby IRC  §263AE)4) whichSaies.
Thetem "faming bushess’ srdlin-
dude the trede orbusness o~
(operainganusayarsodfam o
0 temEg o hanvesig o tess
beaing fuk, nus, o dher aops, o
omamental trees.
For puposss of dase () an ever
greenteewhichismore than 6 years
ddatthe ime severed fromthe rools
shal nat be tregied as an omamental
B’

Theproposedreguiaionssiatethatan
indvidualengagedinafamingbusiness
indudes a soe proprielor of a faming
bushess, apartnerna partrershpen
gegedinafarmingbusiness,andashare-
halder of an S coporation engaged na
farming business. & They aso sae thet
fam income does not indude wages.
Therefore, the wages recehved by a C
comporationshareholderfemployeedonat
cuelfy for income averaging.

The proposed reguiations do not gve
anyguidance onwhetheraC coporation
canusetheincome averaging ruies. IRC
81301 gppears 1o nat alow C copora:
fions  use income averaging Snee t
alons only ‘indvduals’ o make the
edn  ®IRC §1301(0spedicalyex
dudes estates and tusts from the em
‘ool ®IRSPuticaions63,
Ights of 1998 Tax Charnges sbes'Cor
poratons, pertnerships, S coporaiors,
edaesand tusts cannotuse famaver-
agng. Abeneicarydoesnatengageina
farming busness through atust or es-
m’ 10

The proposed reguiations also do not
give any guidance on whether cop- o
Mestockshare landonners are eighble
for income averaging. The instructions
for the 1998 Schedule J (Fom 1040)
Iosses, and dedudions are reported ot
Scheduie D, Scheduke E, Part ll, Sched-
ue F, and Fom 4797 By induding
Schedue F (onwhichmaterialy partic-
pating landowners report income and
expenses) and exduding Form 4835 (on

and ivestockshare landowners report
income and expenses), the instrucions
———y" g

OWners can use income averaging whie
cannot

Theproposedreguicions siatethatan
indvolAl s nat required © have been
engaged nafaming busness inany of
thebeseyeasnaderobeeghefor
tedm n

Note thet a taxpayer who has eigble
famm income can use the income averag-
ngussobdataninoeesendk
farm income.

Example 1.  Amanda Reckonwith has
farmincomethatputsher $10000below
thetopathe28ohradeteveryyear. in

1999, shehas $40,000of affarmincome

in addiion to her nomal fam income.
Shecoudelectibaverage $30,0000fher

of spreading the offamm income evenly
overfourexyears (1996—199%9).

Gains from the sale of property from
the sale of property
Gainsfromthe sale of property (other
thenlandandtimber) thatis used regur
nghusnessareeigbeiooomeaer-
agng.  * The proposed reguidlion sictes,
“Whether property was reguiarty used
for asuostantal period of ime depends
on d te fads and aoumstancss”
Therefore, there are no saleharbars for

Land. Theproposedreguiationtakesthe
taxpayer fiendly posiion thet the term
onte brd  Therefore, gan fiom the
s o budnos, e e feoes and
aher mpovemens s eighbe for -
come averaging. However, the proposed
reguisions do nat indude gain or boss
fromthesgleoidevelopmentighs gaz-
ngiysadersririgsneg
gbe income. »

If a teaxpayer s assets that were
used in a faiming business within one
yearofquiing the busness offamming,
the sae s presumed b bewihn arear
sorebleimeafier cessaionofthefam:
ingbusness. 16 Sales more than one year
alier the cessation of the faming bus:
ness may be within a reasonable tme
dependng on te fads  and droumstances.

Effect on the altemative minimum
tax

The proposed reguisions state that
incomeaveraging does natapply forpur-
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poses of calculating the altermative minimum tax (AMT) under

IRC §55huk calouiaingreguiariaxes

under IRC 8% ¥ Thiscondusion meansthatincome averaging
can create an AMT iiabiity for taxpayerswho dd nathave an
Example 2. Guy and Barb Wire are maried and have no
dependents.In1996,1997and 1998theyhadnotaxableincome.
In1999theyhad$1500000fnetfarmprofitiomtherSchedule

Fand noatherincome. Ther reguiar tax on ajointiax retum
withoutincomeaveragingis$31,827.Incomeaveragingreduces

the Wire's net taxes by $6,220 as shown below.

$31,827
19616

Regular income taxes without averaging
Regular taxes with averaging

Reducdtion in reguiar income taxes $12211
AMT caused by income averaging 501
Net income tax savings $ 6220

The pasition taken in the proposed reguiations also means
thatany taxpayerwho has an AMT liabiity before making the
noomeaveragng eedionwi natreduce the toialaxiatily
by making the elecion. The income averaging eecion Wl
cause the AMIT oincrease by an amount equial to the decrease
ntheregularinoometax

Example 3.  Clayand Lily Felds had $120000 of netincome
fromfarmingin 1998 andnootherincome. They had $50,0000f
AMT deferral adiustments. Before income averaging, their
1998 income tax retum showed the following:

Totl Income (ine 22 of Fom 1040)
1P ofsefemploy. tex (e 27 ofFaom 1040) BB
Adusted gross income (ine 34 of Form 1040) $114,152
Standard deduction (ine 36 of Form 1040) 7m
Personal exemption deductions (ine 38 of Form 1040)

$120,000

Taxable income (ine 39 of Form 1040) $101,652
Regular income tax (ine 40 of Form 1040) $ 2%7
Altemative minimum tax

Tentative minimum tax

(Ine 26, Fom 6251) $ 3189

Less reguiar income tax

(re 27 fFom 6251) 2957

Tadinoome ex ity $3180

e

Afterincomeaveraging, their 1998incometaxretumshowned
the doning

Regular income tax
(ine 22 of Scheduie J (Fom 1040)) $ 15248
Altemative minimum tax

Tentative minimum tax

(re26dFom6251) $ 3180

Less regular income tax

(re27dFameX1) 15248 16651
Tadnoome ex ity $ 3189

Therefore, income averaging reduced their reguiar
ncometexialoltyly$7,700(§22.967-$15.248) butinoreased
their AMT by the same amount.

Minimum tax credit. The AMT liabiity caused by income
averagingmay ormay notcreate aminimumitax creditdepend-

ing on whether the taxpayer has deferral adiustments or
preferences that increase the AMIT iabily.

Example 4. Guy and Barb Wire from Example 2 above do not

have a minmum tax aredit as a resuit of paying the $5,991 of

AMT. Consequently, the AMT permanently reduced the benefit
ofincome averaging by $5,991

Example5.  ShnoeClayandLiyFeldsnExampe3abovehad
a$60000deferraladustment the$7,709increaseinther AMT
causedbyincomeaveragingincreasedtheirminimumtaxcredit
by$4,977. Ther 1999 minmumiax areditresuling fromtherr

1998 AMT liahiity before and after income averaging are as

fdons
Before - -

Tentative minimum tax on exdusion items

frel3cfFom8301) $ 17980 $17980
Reguiar tax for 1998
(ine 27 of 1998 Fom 6251) 2%7 15248
Net minimum tax on exdusion items

frelboFom830) $ -G $22
1998 AMT

frel6cfFom8301) $ 89 $ 16651
Net minimum tax on exdusion items

(ine 17 ofFam 8301) $ -0 $22
Minimum tax credit

@el8dFom80) $ 8 $ 13919

Therefore, income averaging increased the Felds' minimum
tax aedit caried 10 1999 by $13919- $8942 = $4977.

Possible argument. The committee reports for the Taxpayer
Relef A of 1997 stake, ‘Further; the provison does nataply
forpurposes ofthe atemative minmum axunder secion 55"

it could be argued thet this comment means the regular tax
iebity before income averaging s used D calouse AMT
rather then the reguiar tax Iebilly afler inoome averaging.

Under that interpretation, the AMT s nat increased by the
decrease in reguiar taxes caused by income averaging.  For
eampk, the Felds' reguiar tex ieblly would decrease by
$7,709 but ther AMT liabity would remain at 88942 in the
BExample 3 above.

However, since the Taxpayer Relief Act dd not make any
changes to IRC 855 and scee i gave the Seceiary of the
Treasury broad powerstoissue reguiations thatimplermentthe
ncomeaveraging provisions, imaly be hardiocorvinceacourt
thet the proposed reguiaiion is inveld,

solution. The AMT problem caused by income
averaging would have been solved by Section 604 of the Senate
amendment to HR 2488, \/\hl:hwasfollcwved in the conference

forpuposes aitis sedion, Sedion 1301 (ebingoaverag-
ingoffarmincome) shal notapplyincomputing reguiarax.
Since President Clinton vetoed HR 2488, the above solution

tothe AMT problem (as wel as the phase out of the AMT) did
not become law.

Allocation of ordinary income and capital gains

Capital gains in elected farmincome. Theproposedregua-
tions alow a texpayer to choase how much of the elected farm

inoome is mede Up of capiial gains. 8

Example 6.  Page Turner fles as a singe texpayer and hes
$50000aftaxableincomein 1999, afwhich $15000is ordinary

Continued on page 6
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Income averaging/Cont. from page 5

income from her Schedule F (Form 1040)
and$30000sganfomthesaeciam
assets that are reported on Form 4797
and qualify for capial gains treaiment.

Page waris 0 et $24000 of her
1999 farm income for income averaging.
Paigecanchooseipindudeal$150000f
the ordinary income and $9,000 of the
capielgainsnthe gecedfrmincome.
Aemaively, Page can doose © i+
dude 24000 of capial gans or any
ather combination thet adds to $24,000.

Sincethemaxmumtaxrateforcapial
gainsis 28%for 1996, iaxpayerswhoare
inthe28%obracketinbath1999and1996
wl be movng capial gains fom te
20% maximum bracket in 1999 to the
28% maximum bracket in 1996 if they
induoke capiel gains ineeced fmin-
come.

Allocaiion of capital gain to prior
years. [ the eecied fam inoome in-
dudes bath ardinary income and capial
gais, they must be alocaied n equdl
parons among the tax bradets of the

thee pioryeas »

Example 7. f Paige Turer fom the
previous example chooses to include
$150000fardinaryincomeand $9,0000f

capital gains inher eleded famincome

for1999 shemustput$s,000cfordinary
ncomeand$3000dfcapialgainsinthe

fex bradets for each of the three prior

years.

the proposed reguistions, caplal gains
tetaeindudedinthetexbradetafa
prioryearasaresUkdiencomeaer-
agngekdiondonatoisetcapialosses

from thet year. 2 They aetaxed at the
s of the capid geins 1ee o e

pior year or the adinary income tax
resforepioryea

Under

Example 8.  Paige Tunerfomthe pre-
vious example had a $10,000 net capial
loss for 1996 and taxable income of
$20,000. Shedoesnatreducethe$10000
Capialiosshythe$3000aicapialgans
thataremovedfromher1999taxbracket
oher199%6taxkradket Insteadshe pays

alax gansathe
esserdfithe 28%oraetorcapid gainin

1996 or her ordinary income e rete.

IRC §1231 netting. Theproposedregur
lions siae thet the determination of
thecharaderdfRC §1231itemsismade
before alocating eeded fam income o
thebaseyeas. 2 Thereloe, the neling
ofgans and losses flomthe sale of IRC

§1231 propertyisdonebeforetheincome

is reduced by the eleded fam income.
Thismeansthat, if §1231 gainis moved
aufheiadradetofhededonyesr,

t does ot aledt he dareder of the
81231 gainsandiossesthetareketinihe
iax bradet ofhe elecionyear.

Change in fiing status

If the texpayer’s fing siatus hes
changedbetweenoneormoreofthebase
yearsandtheeledionyear,heproposed
reguiations alow the texpayer o elect
income averaging. 2 |RS Publication 553
Sates thet the teaxpayer usesthe satLs
thet wes in efledt for eech of the bese

}ms 23

Example 9. Paige Turer fom the
pensea’rpl&e(v\mﬁedsrgen

Effect of income averaging on net
operating losses

The proposed reguictions state that
anynetoperaingloss(NOL)cayoveris

gpiedivaneedionyearbeioealocat:

ing eledied farm inoome o base years. %
IRS Pubication 553 indudes an add-
tionalstatementthat“anyNOL thatwas

anly persly gpded napior year s

nat refigured o ofset he eeded frm

income added to thet prior year” ®

Example10. Alen Wrench had a $30000
NOL carryover to 1999 that reduced his
texableincomefor1 999t$60,000.Aken
canelecinomorethan$60000aseleded

fam income in 1999, His elected fam
incomeissubtracted fomthe $60,00010

compuie his tax by usng inoome

averaging.

Example 11. Tommy Gunn had $20,000
o taxabe noome n 1998 before sub-

fradng a$5000 NOLcamyover 1o 1998
The NOL carryover reduces his taxable
income o zero. Tommy's modiied tax-

ade inoome in 1998 s $32000, s0 his
NOLcamyover 1 1999 is $13000 ($45000
-$32,000). Tommyeledsiotreat$60000

as eleded fam income n 1999, The

$20000 (13 of $60000) of elegied fm

inoome thet is canried o the 1998 tax

brades s nat ofset by the $5000 of

unusedNOL in1998anddoesnotchange

the NOL ahsomption calculation.  The

$20000 is added to Tommy's zero 1998

e noome for puposes o the i+

come averaging tex calcuiation.

Making, changing or revoking the
election
The commiiee reports forthe Tax Re-

EfAGa1997 saytretanelsdionstel
bemadeinthe mannerprescrived by the

Searetary of the Treasury and exoeptas
povided by the Seaeiary, el beire-
vocable. The proposed reguiations sate
thataneledioncanbemade, changedor
revoked only if there is anather change
mmmmntxhem;/eerd
trabeseyes:.

Example12 . Jn Nesics sod 100 raised
beef cons for $50,000in 1998 because of

adought On his 1998 income ax re-

tum, he made the IRC §1033e) eedin

o rdl the gain inio replacement cons.

Since the $50000 gain wes Nnat recog-
nizedin1998, hedidnatneedtheincome

averaging elecion and dd not make the

ebdn

In2000, Jmdecdednatiorepacete
cows and therefore fled an amended
retum for 1998 to report he $650,000 of
gan. Since there is anather cdhange on
his 1998 retum, Jm s aloaed to make
the income averaging election the
amended retum.

If an indMdual does not have an adk
jsmentiorthededionyearorthebese
year, heindvidualmay natmake alate
income averaging elecions, change the
amountaftheeedionorrevoke andec-
tionwithout the consent of the Commis-

bese year s the taxable noome for thet

year decreased by any eleded fam in-
comeforthatbaseyearandincreased by
anyelecedfamincomethatwascarried
tothathaseyearfromapreviousinoome
averagngeledion 2 Thereguiaionspro-
vide the folowing example.

Example 13.In eachalyears1996,1997
and 1998, T had taxable income of

$20,000.In1999, Thaditaxalleincomeof
$30000 (prior to any fam income aver-
aghg ekedion) and eedzbe fam i
come of $10,000. T makes afarmincome
averagihgeledionwihrespectto$0,000

o hs eediabe faim income for 199,
Thus, $3000 of elecied farm income s
alocaiedipeachafyears 1996,1997ad
1998 Ts 190 xkdly sthesumdf

(A Thesedion 1 axon$21,000 (1999
taxable income minus elected fam in-
come); pus

(B) For each of years 1996, 1997, and
1998, the section 1 axon$23000minus
thesedion1iexon$20000¢theincease
n sdon  1tx arbuse
fam income alocated to such year).

® In 2000, T hes txade inoome of
$50,000 and electable farm income: of
$12,000. T makes afarmincome averag-

o te ed

Income averaging/Cont. on page 7
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ingebdionwihrespedtioa$12000cf
hiseledablefarmincomefor2000. Thus,
$4000 of eeded fam noome & do-
cated 10 each of years 1997, 1998 and
1999 T's2000iaxisbllyisthesumof—
(&) The sedion 1 taxon$33,000(2000
taxable income minus eleced fam in-
come); plus

(B) For each of years 1997 and 1998,
the sedtion 1 tax on $27,000 minus the
sedion1exon$23000 (heinaeasen
sedion 1 ex attboutebe o he eleoed
famincomealocatediosuchyearsafter
increasing suchyears taxableincome by
theelededincomealocaiediosuchyear
by the 1999 farmincome averaging elec-
s

(© Foryear1999 thesedion 1iaxan
$25000 mihus the sedion 1tax on $21,000
(heinceesensedionliaxatbuiske
o the eleded farm income alocated o
suchyearafierreduong suchyear'siax-
able income by the 1999 elecied fam
income).

Issues on 1999 Schedule J (Form
1040)

Treirstudonsforire 22 saetret
the taxpayer does nat quialfy forincome
averaging and cannat fle Schedule J
(Foom1040)ifincomeaveragingdoesnct
redLcethetaxieblly. Thetinstudion
wi prevent a texpayer fom using the
noome averaging rues o do the folow-
ing income tax planning.

Bed income aweragng i 199 b empy
the 1999 15% bracket

bradketinthose yearsinothe 1999 15%
bradket@dthebradetofwotheather

pir years)
Example 14. SueS. Canalhad $14,000
oftaxableincomein1996,1997and 1998

becausesheshuldngupaherdaigoats.
In 1999, she sold a chamypion bily goat

plansioselveryiewanimalsh2000and
2001 and therefore expedts her taxable
inoometobeabouzerointhoseyears.in
2002shewilhave severalanimalsready
for sale and expedts about $100000 in
texable income.

I Sue elds $25000 of elghle fam
incomein1999forincomeaveraging,she
winotreduoeher1999iaxiakity bt
shewlinceesethetaxsavingsfoman
income averaging elecion in 2002 f
Suess predidions are acouraie, inoome
averaging in 1999 wil empty her 15%
tion in 2002 wil move income from her
28%and 31% bracketin 2002 to her 15%
bradkets in 1999, 2000 and 2001 ffshe
does not income average in 1999, one-
third of her elecied farm income from
2002wl be moved into her 28% bracket

for 1999 instead of her 15% bracket
Therefore,incomeaveragingin1999wdl
recuce herex by n 2002

Thestudionsiorine22afthe 1999
Schedule J(Foom1040)saythatshedoes
not qualify for income averaging and
cannatfie Scheduie J(Form1040). How-
ever,heresnohingnIRC
prohibits a texpayer from using income
averagng if averaging does nat reduce
hs arheriex By, RC§ 1301@),
Sy sees

At the eedon o an indvdld en

geged in a faming busness, the taxx

imposed by section 1 for such taxable

year shal be equaliothe sum of—

(D ataxocomputed under such secion

on taxable income reduced by eleced

fam income, plus

(2 theinceaseintaximposedby sec-

ton 1 which woud resut | xabe

income for each ofthe: 3 prior texeble

years were increased by an amount

equel b onethid ofthe eleded fam

income.

§1301 that

Conclusion

As enacted by Congress, the income
averagng ruies coniained only a bare
skelstoncfaprovisonioraloningfam
ers o soread income from therr high
years b the income iax bradets of the
prior three years. The proposed reguia
fions give usefl guidance on severd
issues, hut leave some questions unan-
swered IRSPubication 553, Highlghts
of the 1998 Tax Changes , (Revised De-
cember 1998) and the instruction for
Schedule J (Form 1040) give some add-
fiondl guidance. A few issues, such as
whetherameaterialy paricpatingland-
ownercanuseincomeaveraginghavenct
been addressed.  These issues may be
daied nfd s artre U
instudions 0 the 1999 Schedue J. A

Dissolution/Cont. from page 1

ebat  ime peiod
The court agreed with the withdrawing
members argumentthattheterm“mem-
bers”indudedthosethathadwithdrawn
from the LLC but stil had an economic
inerestinthe LLC. As such, the cout
oconduded thet the term “member” in-
cluded a withdrawing member that had
afnenddneestintecompanysas-

sais Thus, unil dssolion hes iunlis

course, the withdrawing members were
simembersiorpuposesafdssolion

and subsequent iquidaion of the LLC's
s

—Roger A. McEowen, Kansas State
Unersty

hearing onthe proposed reguiationswil
held on February 15, 2000.
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Milk marketing/Cont. from page 2
SAbas a0 Inseed, acooding o
thecourt, he AMAA requires directcon-
sham(ﬁ\esanmm};b(ns

‘I‘necmtabomﬁthattheprodjoer
and producer cooperative plaintifs had
standing, notwithstanding  the
Seaeiary'scontentionthatonyhanders
had standing to challenge marketing o
ders toondudedithetthelbabnoedine
hardshipsipped nfavor ofatemporary
restraining oder and that the pubic
interest would be best served by main+
g the sas quo.

Though the brieing on the plaintfs

in

mationforapreiminaryinundion
Albans 510 be compeied by bie Odo-
berhehiginginthe DistictofCaum-
tion uni December 1 Therefore, the
Secretary's mk makeing oder refoms
areunkelyobeimpementedthisyear.
—Chiisiopher R. Keley, Asssiart
Proessor of Law, Universly of Akarr
sas, Of Counse), Vann Law Fim,
Camilla, GA
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