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Countyf eeddolr egulations in validated
The development of large swine producion fadiies hes been highly controversal
inNebraskaforthepastseveralyears, OnNovember1,2000, theNebraskaSupreme
e ke b shrefdies h Enterprise Partners v. Perkins Courty ,200Neh.
650 (2000), the court ruled thet county reguiaions requiing siine legoons o be
covered and reguliating discharges from lagoons onto county roadways were zoning
reguiations, and in this case were invald because no comprehensive plan had fist
been adopted. The court came o the comect condusion but used an incorrectlegal
rafionale thet Wl cause neediess confusion regarding ivestodk zoning by local
govemments.
at d fimes perinent o the dedsion hed nat adopted county zoning reguiations.
Many rural Nebraska counties have raced o adopt county zoning reguiationsinan
efiat © keep aut e swine fdiies. h Apl 1998, the county nolied the
Nebraska Department of Environmental Quility (NDEQ), the state agency respon-
s for pamiing hesok fdiies, of e countys dgedion © el
proposed sivinefadiiies. NDEQrepled, rash Jretthedrobgelauhodyio
addresstnoafthecounty'sconcems, fiesandodorsandtheimpactoncountyroeds.
Inresponse, the county boardinDecember 1998 adoptedthetwoordinancesatissue
nanatermptiopeventthesanefadiiesombeing developed Pantfssought
o enon the reguiaiions, arguing thet they constiiied invalld zoning reguistions
because nocomprehensive development plan had firstheen prepared as required by
Neb. Rev. Sat secion 2311403, The tial court ruied (coredty) et the regLis-
fionswere ot zoning reguiations but (noormedty) thet the reguistions were veld,
enforceable police power reguiations. The Nebraska Supreme Court reversed on
appeal.

The supreme court noted thet “zoning is the process that a community employs
10 legaly contrdl the use which may be made of the property and the physical
coniguraionafdevelopmentuponthetradsofiandiocaiedwihinisjurisdidion,”
dg Fodv.ConverseQyComis ,924P 2d91,94(\y0.1996). Thecourtthenwih
nofurther analysis, conduded thatthe two Perkins County ordinances were zoning
reguiations. Since the county had conceded that it had not yet prepared a compre-

Continued on page 2

N ebr aska Supr eme Cour taf orces

heageto-ar ivecor acs
TheNebraska Supreme Court resolved the hedge-to-amive controversy inNebraska
by ruing on Sepiember 1, 2000 thet such contradts are enforcesbe. SackBos v
GreatPains Co-op ,260Neb, 292 (2000). EightHTA caseswere consoidatedinthe
SackBros  gppedl Ineachcase, the cooperaiive hed sod grainfulres contradisfor
thefamerplainifiswihthe cashpricetothe producersiobe determined pursuart
o witien HTA contradts. The fammer-plaintiffs all waranted in the HTA contract
thetthey had possessionoforwouid abainthe commodiy todelveronthe fuiLres
contract. The contract terms for type and grade of gan, debvery infomaiion,
desinaiion, number of busheks, fuires contradt, fulLres piice, indl pridng deie,
cashbasis,andcashpricewerewitenintheiormaoontracts. Thecontradsrecuired
tepoducasbsattecashpricefortecortadpioroteistdehvay dayior
the conract delvery o fuiures month in the contract. ifthe producer was unable
o delver, the produicer could requiest the cooperaiive o extend the delvery daie.
Apparentyproducersincuredlossesonthe HTAcontradsastheywererdledover.

At tridl, the producers contended that parde evidence would prove thet the
paresinientregardingroing defvery datesfoerd convertedthe HTAcontradts
b fiures aorrads: The 1l aours n A cases igeded the dier of pace
evidence, ried that the HTA contrads were nat futures contradts and were

Continued on page 2
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SOUTH DAKOTA. Faficeedeef
or tak seoet e Z
vk, 605NW2d(SD.2000),the
South Dakota Supreme Court darified
therelaionshipbetweenthesaie'sUni
fom Trade Secret Actand business tort
dhims n a case nvoving the fomui
indhesoddesd

In Weins tephrifsogteir
misappropriation of his feed supplement
formula, which he considered 0 be a
trade secret Weinswas employedwitha
feed company and began working on a
fermeniation idea. He taked 0 several
peope aout futher deeogpng  ts  pod
uct Among these people were Sporleder
abusinessarangementwith\Weins. The
three men began developing the supple-
MLsngbascfeedlrgedmlsV\/nen

In Weins

ise, Weins and Meyer terminated their

relaionship wih Sporeder.
Sporleder then approached Van Liere

with a propased feed supplement idea

that wes supposedy  difierent fom Wens

formula. This supplement never matext-

alized because of inconssences. Some

time later, Van Liere's company began

manufactuing its own supplement, and

by 1989 Van Liere had a marketable

product In August 1991, Sporieder fied

a complaint against Van Liere and his

company claiming, rerah

foudary duty and fraud and decet In

September 1991 Weinsand Meyerfileda

daim for trade Seoret vikiion against

Van Llereand hlsoompanyarxjaocn

,beach d

hte  Spokderv. Van Liee am
the jury awarded Sporleder $420000 in
compensatory and punitive damages. In
te  Weins and Meyer v. Sporeder and
Van Liere acion, The juy awarded Weins
and Meyer $640,000 induding punitve
damages. The i cout then determined
thet the tort daims (nduding punive
damages) were displaced by South
Dekoias Trade Searet Adt, s0 the punk
tve damages were stuck Al parfies
appealed,andthe SouthDakotaSupreme
Courtwaspresentedwiththequestionof
whether Weins had a valid trade secret

The cout recognized thet the et
encedfatradeseaetisamixedouesion
of fact and law. The lawv question per-
tans o the South Dekoia statie SD.
Cadified Laws sedion 37-29, which s a
substantal adopion of te Uniom Trade
SeaesAd Thefistpatdihestiie
Oefnes a trade seaet as ‘hiomaton,

indudng a formulg, patiem, compla

—State Roundup—

o poess” The quesin ded s as
sessedunderthe second partafthe sk
uie, which looks at the derivation of
economic value, whether the searet can
be reedly ascatreble, and eflais ©
was consdered a rade secret under the
it patdte saiie iBed ude
the second patt

Weins has the burden of proving the
edenedatade seag, adhenever

aseed  what exady  wes damed

D behstace seoet Hspodd s a
combination of welknown feed mater
abk. Inthe early development Sages, he
was denied a patent on this supplement
becausedf jofdlevelopment
The combination of these materials can-
not be constkred a tede seaet e
omiasnteramdgened d
and knowledge inthe relevant industy.
Compuer Care v. Sevice S5 Bners,
. 982F2d1083(7 " r19A e
information can be readly dupicated
wihout invoving considerabe e, eF
it cepe teni Bt ase  /d
Anepatiesiedthethefomuada
feedproductcanbeestabishedintwenty
minutes using micrascopy. Weins admit-
ted that the ingrediens were readly
avaiabe in the market and thet they
were common knowledge.

Segegy s fundamend o the et
ee datace ssoet Pioneer H-Bred
niv.HobenFound Seeckiree, BFA
12268 h Cr. 1994). Reasorable precatt

agreements, and keeping information
uﬁerbd<andkey\/\/ersfaiedbdem—

Furthermore, therewas hoevidence that
proved the product ulimately mixed by
VanLiereandSporederwasthesameas
Wers.

The South Dakota Supreme Courtheld
thetnotrade secetexisedandreversed
the trial courts deaision and remanded
for a consistent judgment. On remand,
the tid ocout rendered an amended judg
mernt reinstating the award of $640,000
(ndudngthepuniivedamages)nfavor
of Weins and Meyer. This award was
based onWeins and Meyerstotdaims
as oposed D the Trade Secet Ad dans.
Thetidlcoutioundthetsincetherewes
notradesecret thedamagesfoundbythe
Juy besed on the ot causes of adion
were not displaced by the Trade Secret
Adt Van Liere gppegied hetid courts
amended judgment.

The supreme court then had to con-
sider whether the amended judgment

wesoorect Thecourtioundithettheiort
damswere sonexticablyinkediothe
trade seaet daim thet the tot daims
are digpaoed as a mater of aw. South
Dakota's adaption of the Uniform Trade
Segeis Ad prevents a plainiff fom
as separae ot dams. A plantif mey
nat ey on acs thet condiive tade
Seaetmisappropriationtosuppartather
@ass o adn  EdNowogoskins, inc.
vRde,  83WashApp. 350 (1997).
The supreme courtagain reversedand
drededajudgmentinfavorofSporeder
and Van Liere.
—Leigh Ann Durham, LL.M. student,
Unversily of Aikansas School of Law

MICHIGAN. Federa distict court
awardsEAJAfees  Aferahalyconiesied
administrative appeal of an ASCS ded-
son regading 1992 disaster beneis,
the Federal Ditit Cout for the Eas:

em District of Michigan awarded Equel
AccessiplusioeAGEAIR) egatieesid

the prevaiing famer in the amount of
$99500.00. Equal Access i ustice Adt,
28USC. sedion 2412,

adequate, the agency sought and obiained
aremand of the appeal to the agency.

Mr. Imin then again unsuccessiuly
appealed the dedsion through the Na-
tional Appeals Division process and
sonnedeadiitoouth1999he
federa ditit coutiued trette po-
ducerwas entiled to the requested ben-
dits

Aferunsuocessiulatiempis ioresohe
the amountdue, Mr. Inwin sought attor-
ney fees and costs under the EAJA, as
welasjudgmentiortheunderyingben-
eftamountandinterest InMarch 2000,
Judge Robert H. Cleland ruled that Mr.
Iwnwesentiiedioalrequesedatior-
reyfeesandaosis aswelasbenglisin
the amount of $65,583.06.

In defending against the EAJA daim,
the agency argued unsuccessiuly thet
teNAD, ssiecedateimedis
dedsion, was nat engaged in “adudica
fior” under sedlion 554 of the Admins-
ratve  Procedues Ad (APA).  The oout,
fdoning Lare v. US. Department of
Agicutre 120 F3d 106, 108109 8 h
Ci. 1997), ied that the NAD hearing

Cont. on page 7
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By Anne Hazett and Bardlay R. Rogers

i . .

andvariousgovemmenishavebeentout-
ingtotalmaximumdailyloads( TMDLS')
in recent months as the soion o im-
proving weer qually in the naion's
nvers, kkes, and aher navigebe war
s In responding o the recent atien
tiondirectedtoward TMDL development,
EPA promuigated revisions 1o its water
quality planning and management regu-
kion, 7 CFR. parfs 12224 and 130.
Issued on July 13, 2000, these amend-
mens revise and darify the agency's

i foresiablishing
TMDLs under § 303(d) of the Clean Wa-
terAc Gventhe soope ditisprogram,
abouthowiwibeusadibooniroiweter

poLion atibued © agiouiurl ac-
ks

Historical development of the
TMDL program

In 1972, Congress enacted the modem
weter pauion contd siatie tet 5
commonly known, together with its sub-
sequent amendments, as the Clean Wa-
erAd Thesaieddagedveditsbgs-
kion 5 ‘0 restore and marian the
fyaiheNsioriswees” 33USC.8
1251@). In atkr b adieve s dgec
ive, Cogress a0 dechred et i B
natonal policy thet ‘programs for the
oorirdl of nonpont sources of paluiion
be developed and implemented in an
expediious manner so as 1o enable the
goals of this dhapier 0 be met through
the contrdl of bath point and nonpoint
sources of pollution.” 33 US.C. §

under the National Polution Discherge
Elimination System (“NPDES"). 33
USC. § 1311(@). Such permit may be
issued onlywhenthe point source meets
certan technological standards and the
permit appicarnt veriies tet the ds-

AmreHazetsagad aest centinte
Agricuttural Law LL.M. program at the
Universiy of Akarsas.

Barday R Rogers s a gradkiate sudent
in the Agricuttural Law LL.M. program
athe Unversly of Akansas.

dharge W natvioste Saie waler ek
ity standards. 33 USC. 88 1342(@),
1311(YDA), 1312
Whie the major thrust of the Clean
Water Act is a performance standards
approach designed to control point

AHouck,  TMDLsIV: TheFinalFrontier
2EnvtL.Rep.10469(1999). Thissysiem
sembodedin§303(d) oithe Ad,which
requires Saes o dentfy ‘those weters
wihin therr boundaries forwhich efiu-
ent imitations required by section
131(OX1XA) and sedion 1311(HX1YB)
are not stingent enough to implement
anyweter quality sendard appicableto
suchwaies” 3BUSC. § 13130)1)A).
Once identiied, the Siates are required
to prepare a total maximum daiy load
foreach dfthese waiers. Uil recently,
neiher the states nor EPA aggressively
pursued programs under this provision.
Suchcomplacenceled ProfessorHouckto
desaioe the behavior of the Saies and
EPA as a ‘ot veniie n - nonparfor-
mance.” Oiver A. Houdk, TMDLs lll: A
NewFRameworkforthe CleanWaterAct's
Ambient Standards Program , BBEM L
Rep. 10415, 10416 (1998) (hereinafier
Houck, TMDLs Il )

Sating in the ealy 1990s and sl
figbnslisagaindtthe agencyno-
der 0 force the implementation of §
3B /d at1041617. Suchsuiswere
molveied atleestinpart by the bekef
that the TMDL process was a viable
meansofaddressingtheissueofnonpont

source paluion S Consent Decree,

Paciic Coast Federation of Fshermen's
Assocaos v Maas e d ,No %5
4474 MHP (Mar. 6, 1997). To date, EPA
has entered consent decrees in exghteen
Sates and faces impending ligation in
eleven ather states relating 1o TMDLs.
EPA, TMDL Litgation by State , http//
www.epa.gov/OWOW/tmdl/
lawsuitLhiml (st visied November 7,
2000).

hie fee o passert dzen sus
and inconsistent court orders, EPA core
vened a commitee in 1996 under the
Federal Advisory Committee Act
(‘FACA") to address the TMDL issue
directly. The FACA Committee was com-

jposed of dverse groups induding agr-

4 AGRICULTURAL LAW UPDATE NOVEMBER 2000

aise questions about EP A

mitee spit on the question of how the

TMDL process should be used to address

nonport  source  paluion. Houk, TMDLs
1 a10422.

After receiving the FACA Committee’'s
recommendations, EPA proceeded with
itsnotice and commentrule-making pro-
cessorevisetheexsing TMDL regua
s SeeRevisonstotheWaterQually
Planning and Management Regulation
and Revisons to the National Poluiant
Discharge Elimination System Programs
in Suppoatt of Revisons  the Water
QualityandPlanningManagementRegu-
ktion, 65 Fed. Reg 43585 (2000). In
contrast to the FACA Committee mem-
berswhowere unable to reach a.consen-
sus regarding the relaionship between
TMDLsandnonpointsourcecontrolmea-
sues, EPAeqpressy sated tat  nonpont
sources were induded in the TMDL pro-

& /d a43638 Maespedicaly, e
agencyprovidedthattherequirementfor

Siates to identiy and establish TMDLs

for impaired weterbodies exists even

where the waterbody is impaired solely

by nonpoint source poluion. Id @y
Pronsolinov. Marcus ,91F.Supp.2d1337
(ND. Cal 2000).

The revised rues have generated a
subsantal amout of cooesy N hbge
pat because dfthe agency's posiion on
the treatment of nonpoint sources.

Through an appropriations rider, Con-
gresshasutimatelyprohibitedEPAfrom

spending any fiscal year 2000 or 2001

funds o implement the rule. Moreove,

the Administration has designated the
revisedreguaionsasa‘majoriue”’As
suchfherevisonsaresubedioconges

sional sautiny under the Congressiondl

Revew Ad, 5 USC §8 801 gy . At

House and Senate by Rep. Marion Berry
(D-AR) and Senator Mike Crapo (R-D).
HJ. Res. 105, 106h Cong, (2000}, S. J.
Res. 50, 106 Cong. (2000).

Specific provisions of the revised

regulations

Severd povsons in the revised TMDL
reguiations could have a nolable impact

magiodue nigtdteroas

nonpont sources of polution. Taken -
oehertheseprovionstasesynicant

questions about EPA's autharity to ad-

dress waier qually degradaiion atirb-

ued b agioiud adMies



Definifion of a TMDL
Pioriote e, pat1302) de-

fined a TMDL as ‘the sum of the inck

Vil fwesie loed alocations] for part

souces ad [oed  alocaios for  nompont

sources and natural background.” Under

ant"6bFed Reg at43662. Pait1302(h)
spediesthata TMDLindudethefolon-
ing eleven eements: ‘(1) the name and
geographic location of the impaired
waierhody, (2) denticaion of te po-
luiant and the applicable weter qualiy
sendad @anticaionofhepdk

ant load that may be presert in the
vvalabody and sfl ensure atiainment

lbedintheweterbody, ndudngthepok
lutant load from upstream sources that
is being accounted for as badground
loading, devisiesfomthe poluiarticad
needed t attain and maintain water
quely Sardlads, (6 derticaion of

Source categonies, source suocategones
aoMdLElsouesaitepoluiant 6)
wesieload alocaions, (7) loed aloca:

fors @amaghasaily, Goonsd-

aion of seasorel variions, (10) don-
anceformeasonablyforeseeableinareases

in pollutant loads induding future
gromth, and (11) an implementation
oz 04 Id An implementation plan is
requied ‘o povice a desaion, na

v dfdetel gopopisie bheaoum:
slanoes, of adions necessaty D inpe-
ment the TMDL so that the waterbody
dards” 66 Fed. Reg. a 43668 (o be
c10ciadzat4OCFR§1I)LQ(C))ACUL

be implemented. 65 Fed. Reg. at 43668

@ beaded a& 2OCFR §1303(CQ)
Cerainly, this revison marks a dear

departurefromtheconceptofaTMDLas

amere water-gualty engineering calou-

ionipapbntarecuieshestieso
showthatmeasureswil beimplemented
0 ensure that wetter quiality standards
wl be achieved. Thus, a key question

i ; shit

isauthorizedunderthe CleanWater Act

Interestingly, @ TMDL is not defined
anywhereinthe Adt Butnimposinga

requirement on staes o establish a

TMDL for weters thet are identiied as

impaired, thesiatLiereferso TMDLsas

a ‘calotion” and a 'toed” et saes

ae ten deded © hoopose D ther
continuing planning process. See B
US.C. 8§88 1313d)(2)C), 1313(d)©),

1313(e). Moreover, in Pronsolino v.

Marcus , te most recert decson ad-
dressing the TMDL ssue, the distict
courtdesarbedtheconceptofaTMDLas
apeceorengneating daiadesgnedio
assist ses in implemening is weter
Qqualiystandards. 91 F.Supp2dat1355.
Spedicaly, he cout Saedt “Toasst
the staies in gathering information, the
Siatuiory role of the TMDL was to iden+
fiy the led necessaty, as a matier of
engineering, to implement the water-
qualiy sendards. Wihout such engr
neeing daia, siaies would be kt
guess what needs o be done to meet
those slandards” Id

Inte peambe oisfrd ue, EPA
noted that several commenis received in
resporse othe proposed changes ‘ier-
preted the proposed definiion as gong
beyond the statutory concept ofa TMDL
as 9y acaapion ofthe toal lbed
necessary 1o atiain and maintain water
qQually dandads” 65 Fed Reg a 435%.
Inresponse, the agency maintained that
isreveed deniions conssiertwin
theimplementationlanguage of § 303(d)
because the addional elements in the
el uie defrion spedly in g
ae deal e nfomation tat the ageny
considers necessary to quantiy loedings
and o determine whether the loadings,
once implemented, would result in at
tainment of weter quialty standards in
the waterbody. Id And, wih resped 0
the spediic requirement of reasonabie
assuance, the agency also Sated that
without a demonstration of reasonable
assurance thatthe TMDL wllinfactbe
impemented by the siates, the aloca
tionspresentedina TMDL ‘fackaneces-
say Ik o anligpeted atianment of
weter quelty sandards” Id a43598

Whethertheagenoyisinfactoaredin
isessionsimpatartiortwoping-
pel reesos AY, h e eert et a
TMDL does not meet all of the required
elements, EPA is required under 8§
30BN of the Satuie and § 13034 of
the newregulaionstoestablisha TMDL
on behalf of the siaie. Onee the agengy
developsispan hesaiemustinoomo-
rate this TMDL ino iis weier qually
management plan under § 303(). 65
Fed.Reg.at43669.Second theexpanded
concept of a TMDL will arguably impose
asgniicantburdenonsiaieshiemsof
the resources required to develop aplan
forsubmissontotheagencyandtherisk
thet the estabished pen Wi be et
lenged by piveie ineress as iUl
gernto megt each of hese detded re-
quirements.

Demonstration of reasonable assurance
Undertherevisedreguiation thedef
niionofa TMDL indudes anewconoept
of ‘feasonalde assurance’ tat the alo-
wtms refeced in the TMDL Wl be
. 65 Fed. Reg. at 43668 (0
be oodied &t 40 CFR  § 130320Q2).

For waterbodies impaired only by
nonpointsources, aswoudbethecaseon
many waterways impaired predomi-
nantybyagricuitrarunof, hedemon-

stration of reasonable assurance must
showthatmanagementmeasuresorother
contol adions o impement the dloca

tions contained in the TMDL meet the
donngiourpattiest (1) heyspedi

caly anply 1o the polienis) and e
waterbody forwhich the TMDL is estab-

(4) ‘they Wil be supported by adequete
fundng” 65 Fed. Reg at 43663 (i be
codiedat40CFR §1302()) hadd
fon, the reguisions povide thet the
TMDL must include an implementation
pentetiniumindudes‘adesaipion
o spedic reguEDY or vouriaty ac
tions, including management measures
or aher conios, by Federd, Saie o
local govemnments, authorized tibes or
able assurance, consistent with §
1302(p)” 65 Fed Reg & 43683 (o be
adied 40 CFR §13032020)

Two principal issues arise fom these
requiements Asthedsinionoiea:
sonable assurance raises the question of
whether EPAW, in reslly, be fodg
Sbies D adopt reguisiory (Inm or

ance?

Inis preambe b he frdl ue, EPA
saies et the et of reesonete assur-
ance is notmet simply by having incen
tive-based programs or other voluntary
measures designed to address water po-
luion. 65 Fed. Reg. at 43600. Rather,
EPA will review the TMDL information
todeterminewhetherthe programmeets
the fourpart test desabed above and
whether there s a good track record of
aes  /d fassehestBidolly
deveparoverdythesuocessoivoln
tary pogams, the agency's slance on
reasonade  assurance  amguably  may force,
adte vay ket e aste D adpt
reguiiory controls on NoNPOINt SOUNces
in order to make its TMDLS approvable.
In responding to this concem from
commerters, EPA smply stated that it
beleves et i hes e auhoiy D re-
quire the demonstraion of reasonable
assurance as part of an implementation
planunder§303(d)becausethiseement
shecessalytoensurethatwateroually
Sandardsaremet 65Fed.Reg.at43598.

Second, an issue arises conceming
EPA's authorty to provide reasonabe
assurance in sivaions when i esiabr

Continued on p. 6
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ishes a TMDL for nonpoint sources. As
previously staied, both the Actand the
revised reguiations requie EPA D es-
ebehaTMDL onbehefcofasaieti
dsapproves the plan submitied or if a
in esabishing the TMDL. 33 USC. §
13130)2); 65 Fed Reg &t 43689 (o be
oodiied a 40 CFR. § 13035@)2).
Subsania progress s defined as ‘s
tablishingaTMDL natlaterthantheend
o the oneyear period duing which
wasscheduediobeesiabished"65Fed.
Reg.at43639 (phecodiedat40CFR
§13035)2)

Assuming that EPA must prepare
TMDLs that are consistent with its own
reguiations, thefourpartreasonabieas-
suance et requiesthe agenoy oin
dude an implementation plan that con-
s atevaykes adesopion o
the management measures and controls
iobeemployedivachievetheloedaloca
ions 65 Fed Reg 43663 (p e aodk
edat40CFR810200) S

ne d te see See Ponsolino 9L
F.Supp.2d at 1355 (“Congress did
not.auhoize EPAD regle  see  bd
use practices. The Cout agees. EPA

agess”) Wihoutthe authory oregur

ke see bd use padioss it o

fainly questionable whether EPA can
‘feasonably assure” that its TMDL wil

ahee te nended loed dlocaions and,
hence, whether it can comply wih is

OWN reguiations.

Timefiame for establishment

Under the oid regulations, the agency
imposed no deadine on the siates for
establishment of a TMDL once a weter
was ksted as impaired under § 303(d).
Honever, §13028b)2) ofthe newregu
lionsrequiesSaesiosthedUieesiab-
ishment of TMDLs “no later than 10
yeas fom Juy 10, 2000, f te wetetbody
and paluiart wes sied on the patt of
thetheforethetdaiear10yearsiom
the due dae ofthe it bseent
after July 10, 2000 on which the
waierthody and pouiart is inily i
dued” 6 Fed Reg a 43666 Gien te
reported complexity of TMDL develop-
mert, the impect of such a time imkt
couid be arduous.

N many siuetons, tee b e mork
tored data from which o track nonpoint
more, with respect to what monitored
cbia does ed, regLns e i
catchalengesindeveloping arealsic
pduion bed beca e tee s i

any, baseine research o distinguish
nonpoint source polution from back-
ground sources. When applied in the
midst of such uncertainty, the definie
TMDL requirements coupled with the
spediied ime imit may pressure siaie
weter quelly agendes o delauko po-
reductions that may nat be whaly sup-
pored in sdence. Furthey, these ambr
tions may be unattanable in pracice
and, yet, enforceebe by piveie iner-

es

Answers to looming uncertainty
Asthenew TMDL regulationsincrease
the potenial for reguisiony contrd over
nonpontpoluionsoutes whetseps
any,shaudagicuureakebshapeis
owndestiny?Perhapstheanswersiothis
question of poicy can be viened as a
coninuum.Atoneend, agricuturecoud
lobby Congress to amend the Clean Wa-
ter Actioexdude nonpontsources from
the TMDL process. At the other end,
agicuiure coud adopt a proedive re-
sponse by implementing its own pro-
grams desgned 1o reduce nonpont  source
polutionintheupcomingfarmbll. And,
somewhere in the midde, agriculture
could challenge the new reguistions.

Amerd the siatLite

hthe recert Ponsolino dedan te
court conduded that Congress intended
the TMDL process to apply to nonpoint
sues eenhn te aiet o anver ta
was impaired soiely by timber and agr-
aurd runoft. Nevertheless, much of
the dispuie undedying this ligaion s
wel asthe generd conroversy over the
amended regulations arguably have
asenfromthe factthat the TMDL pro-
gram, when appliedinreality, may have
diicuty addessng the inicades of
nonpointsourcepalutioncontralsuchas
wesather, large numbers of potertial con-
fributors, contrbutions from natural
everts, and bk of precsion in discam+
ing exact amounts. Thus, the central
rmrdforlheTM[lpooe&;k)mjyto

Beadiebnbtdsedtc

tors. A, support for any amendment
© the saiuie in this regard would be
lbeled by many as a ‘dity wetervoe”
Seoond, thechifjproponenisafinduding
nonpointsourcesinthe TMDL processas
wel as the amended reguiations are i
dustry and municipaliies who, as point
souces, Wl cortinue 0 bear the ex
fraodnary burden and oosis of add
fiondl dscharge redudions f nonpont
sources are notoonroled. These groups
hetoicalyarewelundedarpdlicaly
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powerful.

However, a recent piece of proposed
legsiation may shed some ight on the
future of the TMDL program. The Water
Pollution Program Enhancement Act of
2000 (S. 2417), sponsored by Senators
Mike Crapo (R4D) and Bob Smith (R-
NH), caks for a repart by the Naiioral
Academy of Scences 1o analyze the sG-
entiic basis for the TMDL program.
laton Caling for Two TMDL Studies,
More Clean Water Act Funds
Environment Daily (BNA), October 13,
2000. In addion, e W diecs te
National Academy of Public Administra-
fion © look at the oosts of the TMDL
programandtheprogram’seffieciveness.
/d The bl passed the Serate by unan-
mous consenton October 10, 2000. Id A
companionmeasure,H.R.4502,hasbeen
introduced in the House by House Agr-
culture Committee Chairman Larry
Combest (R-TX) and Rep. Charlie
Stenhom (D-TX), the panefs ranking
member. /d Thebiwestesugedda
June hearing in the House Agricuture
Commitee. /d Shaudteblpesste
drected studies may arm agricuiture
abautthe cost buden andrekive efi
cencyofthe TMDL processasameansof
culural acies. Whether or not such
information would uimetely lead 0 a
Siatuory amendment, te resus of these
studes Wl aguably controuie o the
debateconcemingnonpointsource
tion control and the TMDL program.

Chalerging the reguiaions

Jethedaysaerteidiueves
pubished n the Federal Regster, the
American Farm Bureau Foundation
(Fam Bureall) wes the it of several
guxsbleapeﬂmnifeuscm

DiticofCoumbiaio

challenge the amended regulations.
Water Polution: Fam Bureau Asks U.S.
Appeals Court o Review Final Rue on
Impaired Waters ,National Environment
Daly BNA), July 21, 2000 ( American
FarmBureaufederationv. Browner , DC
Ci, No. 001320). In a saement of
suesfiedwihthe couton August21,
2000,FarmBuresusiaieditetitischel
lengngEPASs aLihaiy bl watersas
impaired and require a TMDL 1o be de-
veloped ifthe sources ofthe impaiment
are nonpoint runoff, groundwater, atmo-
spheicdeposion arsolrinput IdIn
addiion, Farm Bureau is questioning
whether the agency can place waters
impeied by oo notspedic po-
s, ontne 83080 s whetherthe
conceptofa TMDL canindude animple-
mentationplan;andwhethertherequire-
mert of reasonable assurance s autho-
rizedunderthesaLie. Id TheNatonal

, Netiorel
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Com Growers Association and National
Chidken Cound have also fied simiar

pes H ( National Com Growers
Assocition and National Chicken Courr
avePA  ,DC.CG,No001384)han
August1,2000statement, George Watts,
presdentofthe Chiden Cound, Siaiect
‘EPAhasgonebeyondislegalaihorty

n atemping © pud fams o te TMDL

programs.” Id

In response to these petiions, numer-
ousenvironmentaladvocacygroupshave
fiedmaionsioinienveneantheagency's
herek Id ( American Forest and Paper
Assodaton v. EPA DC a, l\b (002

Siera Club, Water Keeper Alliance,
NorthwestEnvironmental Advocates,the

Center for Marine Conservation, Coast

Action Group, Lake Michigan Federa-

fon, Naiord Widie Fedeation,  South
em Environmental Law Center, and
TroutUnlimited. /d Insegkdnginienert

fion, these goups ae dhadlengng the

petiioners asaons  thet EPAexceeded
isauhoiynisrevisonstothe TMDL

progam.  Id

Proactve
Whie certain alematives have re-
oceived much consderaiion, lite aten
tionhesbeendanntoyetathidoption:
poacve  compiance.  Cealy, te amend
ments raise many questions over which
pdobake Busswhayiftis
worth considering the purpose and aim
dihebetie Arethedearwatergoaksof
theamendedreguiaiionsandviableagr-
alue muely edse? Possby ma
As previously siated, the new reguia
fions require Staies  demonstiate ree-
sonable assurance thet the loed aloca:
fions wil be met. To meet this require-
mentoraweterbody impaired solely by
nonpoint sources, the staties must show
that the management measures con-
tained in the TMDL: (1) apply oedi-
caly o the poluari(s) and © the
waterbody for which the TMDL is being

able and eflecive deivery mechanisis,
and (4) be supported by adequate water
quality funding. But nowhere in these
requirements does EPA diciate the pre-
dse means by which the desired load
alocations must be implemented. In-
deed, a pause reeding of s delit
fion suggests thet the agency hes ket
identfication and selecion of these
mechanisms © the States.

fts edg 5 o tee B a
sonicantappoiuntyforagiodueid
ward off future command-and-control
reguisiion by developing polces thet
wilreducetheervironmenialimpadsof
a chalenge: The debate over the next

farm bl hes begun and wl sconinen
syWheatspnuetsdint

measures have been an important com-
pxrmdpanstisnrem’twas

Acoordingly,
urdineressmightoonsdertheexternt

0 which agiodre coud satisly the
TMDLrequirementshyconditioningfarm
program payments on the adoption of
certain land management practices de-
signed 1o reduce nonpoint source polu-
fon ad b uimaely aciee weter quet
ity standards. For example, lavmakers
could require farmers to demonstrate
reasonable assurance thet the loed alo-
cations wil be met by condiioning the

reosptafbendiisonthepreparaionafa
stegpedic fam consenvation pan A
tmugh_similar suggestnrs have met

dom o fam construct as wel as the
threat of direct regulation may render
this policy scheme more palatable.

Conclusion
Withoutquestion,thenew TMDL regu-
btorsaleananmnbyEPAba(ﬂ&ss

TMDLs Il at10424(guatingLindakKom
Lewy, Louisiana Department of Environ-
mental Quality, Tulane Law School
(March 10, 1998)). night ofthe poiery
telimpactathenewreguiaionsonthe
industry, farm advocates must address
the aiical quesion of how agicuiure

wl respod

MICHIGAN/Continued from page 3
wes an adiudication, whether under the
NAD saue n effedt eafer or aur-
ey,

The agency also agued thet is pos-
fon  wes “Subsianidly jsiied’
no fees should be awarded. Finding the
agency's posiion “‘mudded’ and nearly
‘incomprehensbe,” the court disagreed
with the agency. The court staied thet
evenafieraremandtodariytheadmin-
Hraive record, there wes ‘evidence of
the absence of sLbsianial Lsticaion”
fcation‘canmoreeadybedetededina
Gaepesringadesecd suhasoe
fvaig the panf for echcal ree
sons; or a case where there are sound
arguments on each side, wih the stron-
geraebeonggothe plnill’

—Heny L Knier, Jr, Lambert
Leser; Cook, Giuria & Smiih, PC,
Bay Gy, MI
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Oops! Whyddw e

a eaeaw ebse?
Bwenbodys dong i—ceaing awebsie
Why not? tisaway to add exposure

ones buaness o o = about yousef

and provide a method for persons to
conactyou

Aldtetsweandgood, butthere
are some potential legal exposures n
creating and mainiaining aweb sie.

Awebstenameisatrademark. fone
usesawebsienamethatisthesameas
a welHmown name used by another
person, one may be facing a trademark
\ioktion or a charge of redemark div-
tionfromthe ather person. Neeihercom-
petion nor akebhood of aonileon s
necessary 0 suppat a daim of tade-
mark infringement.

Whike courts seem to be heading bath
ways, for a busness wih aweb sie on
the Inemet, it hes been found thet the
fact the web ste can be aooessed from
ancher siaie may constiute suficent
connedtion wih thet saie o alow the
person whose web sie s acoessed o be
Uptoaintechersee hits
connedion,anineredvevebsieisfr
more ikely o have this resut imposed
onthewebsieonrertenisawebsie

Web ses can indude Inks  oher
stes. ‘Metetags” (e hidden lenguege
search engnes use o search the web)
may be provided 10 assist cusomers o
find a company. If permission has nat
been ddiained for the inking of another
se D yor se ad ue o te dher
person'snameinyourmetatag,youcould
be'bdigo’losin

Use of nﬂereis on aweb se can

havepemissonofamanufaciurertouse
aphongaphafaparicieriemonyour
web site, you may also need the pemis-
sion of the phatographer who took the
picure and who may have only icensed
is use o the manufacturer for the
manufacturer's catalogue purposes and
notorfurtherdisiouion Thiscanako

apply o professional models who have
natoonsentedifortherphatographstobe
ditrbuied generaly.

Unfortunately,justasaimostanything
seemsiobetoday, puting upawebstie
maynotbeassimpleastseemsandihis
doesnatreferotechnology. The preced-
ingexamplesonlytouchsomedfthelegal
agpeds of web sie aedion. As wih
manythingstoday, tmay require sound
polessoraladvicebeioetewebsies
placed onthe web.

—dJames B. Dean, Denver, CO



