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Attorneys’ fees in NAD hearings

Two North Dakota brothers have won the right to claim compensation for their costs
and attorneys’ fees incurred in successful USDA National Appeals Division (NAD)
appeals. Their victory opens the door to all farmers and ranchers in the region covered
by the Eighth Circuit Court of Appeals—North Dakota, South Dakota, Minnesota,
Towa, Nebraska, Missouri, and Arkansas—to try to recover such costs after a
successful NAD appeal. It is vet unclear whether the ruling will lead to a general
change in USDA policy that would allow farmers and ranchers in other states to bring
such claims.

The Equal Access to Justice Act (EAJA), 5 U.5.C. § 504, provides that claims for
costs and fees may be made for any adjudication brought under the federal Adminis-
trative Procedure Act (APA), found at 5 U.8.C. § 554. The APA establishes proce-
dures and requirements for “on the record” adjudications by federal agencies. USDA
has always contended, and the NAD regulations so state, that the APA and EAJA do
not apply to NAD appeals. The Lanes’ case was, according to USDA, the first to
challenge USDA’s NAD regulations barring EAJA claims.

In 1992 brothers Dwight and Darvin Lane applied for delinquent loan servicing
from FmHA, After FmHA discovered possible loan agreement violations, USDA’s
Office of Geueral Counsel {OGC) issued a “bad faith” determination for each brother,
and the Lanes’ applications for loan servicing were denied. The Lanes appealed the
bad faith determinations,

While the appeals were pending, USDA was reorganized, and the Lanes’ appeals
were transferred to the new NAD. After the transfer, a NAD hearing officer ruled in
the brothers’ favor, finding “serious flaw[s]” in the OGC report. As successful
appellants, the Lanes then applied for reimbursement of their fees under EAJA. NAD
denied the applications without submitting them to the hearing officer for review. In
rejecting the EAJA claim, the agency relied on then-proposed (now final) USDA
regulations stating that the APA and EAJA do not apply to NAD appeals.

The Lanes sought judicial review of the rejection of their EAJA application and the
USDA regulation that was the basis for the denial. In June, 1996, United States
District Judge Rodney Webb of the Distriet of North Dakota issued a ruling in the
Lanes' favor, finding that the APA and EAJA do apply to NAD appeals and overturn-
ing the USDA regulation that states the contrary. USDA appealed to the Eighth
Circuit Court of Appeals, continuing to argue that the APA and EAJA are not

Continued on page 2

Heifer raising contracts*

Changes taking place within the U.S. dairy industry have spawned several efforts to
reexamine the industry to ook for opportunities that will enable dairy producers to
more efficiently utilize their land, animal, human, and mechanical inputs. An
example of this has been the effort tobreak down a typical dairy production enterprise
inta a series of the essential tasks that make up a fully eperational business, Once the
essential tasks are identified, each task is then examined closely to determine if the
activity can be more effectively performed as a specialized activity, distinet or
separate from all other tasks. This process of task specialization is common to
manufacturing and other industries and recognizes that fundamental changes are
taking place in the agricultural sector today. In this article, a number of important
legal issues arising from the decision to enter into a contract to raise dairy heifers for
replacement animals in a producing dairy herd are considered.

Type of farmer generally involved

Based on the experiences of farmers from three distinct regions of Pennsylvania,
it seems that the typical farmer who raises heifers for someone else is a farmer who
uses this activity as a sideline enterprise, or as a part-time activity to supplement

Continued on page 6
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applicable to NAD appeals.

InLanev. USDA,120F.3d 106 {(8th Cir.
1997), decided July 14, 1997. a three-
judge panel of the Eighth Circuit Court of
Appeals affirmed Judge Webb’s ruling
that the APA and EAJA do apply to NAD
hearings and that successful appellants
may claim costs and attorneys’ fees from
the government. The court considered the
elements of EAJA and APA applicability
and determined that NAD hearingsclearly
fall within the intended scope of those
laws.

Only parties to adjudications conducted
under section 554 of the APA are eligible
for EAJA fee reimbursements. Therefore,
for EAJA compensation to be available
for NAD hearings, thouse hearings must
be shown to fall under section 554 of the
APA. There are three prerequisites for a
government proceeding to come under
section 554. The proceeding must be an
adjudication, there must be statutory op-
portunity for a hearing, and the hearing
must be on the record.

The Eighth Circuit found that NAD
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hearings meet all three prerequisites: (1)
NADhearings are agency proceedings for
the purpose of formulating an order based
upon resolution of disputed facts; (2) once
a NAD hearing is requested by a partici-
pant, the hearing is mandatory for the
agency; and {3) NAD orders are based
upon evidence presented by the agency
and the participant in a trial-type pro-
cess,

USDA argued that even if NAD pro-
ceedings satisfied the requirements un-
der section 554 of the APA, the NAD
statute had superseded the APAand taken
NAD proceedings out of the APA realm,
thereby precluding EAJA claims. The
Eighth Circuit rejected this argument,
noting that the APA was enacted to pro-
vide uniform and comprehensive proce-
dures for federal agency adjudications.
The panel quoted from the APA to the
effect that only express language in sub-
sequent statutes would be held to modify
or supersede the APA. Courts cannot in-
fer—as USDA here urged them to do—
that the APA has been superseded.

The court rejected USDA's attempt to
draw an analogy to the United States
Supreme Court’s ruling in Marcello v.
Bonds, 349 U.S. 302, 75 8, Ct.
757, 99 L.Ed. 1107 {1955], that deporta-
tion hearings fall outside of the APA.
They found that the Supreme Court's
ruling in Marcello was based on the Im-
migration and Nationality Act’s compre-
hensive and express preemption of the
APA in the deportation context. No such
statutory provision could be found for
NAD proceedings; therefore the APA ap-
plies.

EAJA provides that fees will not be
awarded where the adjudicator finds that
the government’s position in the dispute
was substantially justified. On review,
Judge Webh found that the NAD hearing
officer made no such finding, USDA had
not argued the point, and the hearing
officer’s order contained language that
would, if necessary, allow Judge Webb to
make an independent finding of “no sub-
stantial justification.” Judge Webb found
that the Lanes were entitled to recover
their costs and remanded the case to NAD
for a determination of the amount to be
paid.

On appeal, the Eighth Circuit reversed
Judge Webb's finding as to the Jack of
substantial justification, holding that the
NAD hearing officer had not addressed
the justification of USDA’s position be-
cause the ugency had rejected the EAJA
applications without submitting them to
the hearing officer. The panel found that
the heariug officer must consider the
merits of an EAJA application before the
application could be considered under
judicial review. The fee application was
remanded 1o NAD for a determination of
whether FmHA’s position against the

Lanes was substantially justified.

It is not certain what the effect of the
ruling in Lane v. USDA will be for NAD
appeals brought by farmers and ranchers
outside the Eighth Circuit. Although the
court interpreted generally applicable fed-
eral laws and overturned a federal NAD
regufation, the ruling is not binding on
USDA in any states outside that circuit.

USDA may decide to aceept the ruling
and change the regulation to the benefit
of farmers and ranchers nationwide, or it
may continue to deny EAJA applicability
and reject claims for costs and attorneys’
fees in states outside the Eighth Circuit.
Suits by farmers and ranchers in the
other circuits may bring different out-
comes, resulting in different EAJA eligi-
bility fram region to region.

—Karen R. Krub,

Farmers’ Legal Action Group, Inc.

(FLAG),

St Paul, MN

Editor’s note: Appreciation is extended to

FLAG for sharing this article with the

Update. Arelated article discussingLane

will appear later this month in the forth-

coming issue of the newly reformatted

Farmers Legal Action Report. For infor-

mation about this Report, call 612-223-
5400.

Conference Calendar

Environmental issues in
animal feedlots

November 18, 1997, St. Louis
Airport Hilton, St. Louis, MO.
Topics include: state and federal
regulation of feedlots; common
law legal actions; feedlot nuts and
holts and compliance issues; and
using feedlot wastes as valuable
resources.,

Sponsored by: ABA Section of
Natural Resources. Energy, and
Environmental Law, Special
Committee on Agricultural
Management, and AALA in
association with Council for
Agricultural Science and
Technology.

For more information, call 312-
988-5724.
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Agricultural law bibliography

Administrative law

Carpenter, DisasterAssistance for Farmers, 11 Farm-
ers’ Legal Action Rep. 3-31 {Issue 4, 1996).

Sulivan. The Organic Food FProduction Act Part
Four—internationalHarmonization of Organie Standards
and Cerfilication Heguirements, 11 Farmers' Legal
Action Rep. 3-7 (Spring 1996).

Animal rights

Hoch & Heath, Tracking the ADC. Ranchers' Boon,
Taxpayers Burden Wilglie s Bane. 3AnimalL. 163-187
(19971,

Mendelson, Showid Animals Have Standing? A Re-
view o/ Sianding Under the Ammal Welfare Act, 24 B.C.
Envil. A L Rey. 795-820(1357).

Biotechnology
Comment, The European Controversy Over Genelic-
engimeering Palenis. 19 Hous. J Int L. 819-948(1957),
Note, Biotechnology and the Palenting of Living Or-
garsms. 3 Amimal L. 221-233 (1997).

Environmental issues

Casenole, The Eighth Circuif Declares New Law for
Owners of L and Encumbereaby FWS Easements: Drain
Those After-expanded Weliands, Bul Ask Nicely First
({Umled States v. Johansen, 93 F.3d 458, i Cir 1996.)
4 Mo. Envtl. L. & Pol'y Rev. 158-169 (1997).

Meimen, Keeping Figs Cut of Partors: Using Nur-
sance LawloAfect the Localion of Poffution 2TEnvil. L.
403-512(1897).

Organ & Perry, Conirolfing Exfernalities Associated
with Concentrated Animal Feeding Operations. Evalual-
ing the fmpact of 5.8, 1207 and Confinuing Zoming and
the Common Law of Nuisance, 3 Mo. Envtf, L. & Pol'y
Rev. 183(1996).

Pratt, Jones & Cupp, Alternative Dispute Hesolution
as a Means of Addressing Agricultural Pollution, 20
Hamline L. Rev. 395-437 (1396).

Equine law
McEvoy. 7he Aise of Egquing Liability Achivily Acts, 3
Amimal L. 201-219 (1997).

Finance and credit

Sullivan, (/SDA Expands ihe Scope ol Ceritied Siale
Mediation Prograrms, 11 Farmers' Legal Action Rep. 8-
14 {Spring 1996).

Food and drug law

DeWaal, Delivenng on HACCF's Promise fo Improve
Food Sately: A Comparison of Three HACCF Hegila-
tions, 52 Food & Drug L. J. 331-335 (1997).

Lambent, The Aelormation of Amimal Drug Law: The
impact of 1996 52 Food & Drug L. J. 277-289 (1997).

Forestry

Comment, Eliminating the Nafional Forest Manage-
ment Acts Diversily Hegquirement as a Subsiantive
Stanagaro, 27 Envl. L. 641-662 {1997).

Wilkinson, 7he National Fores{ Managemen! Acl: the
Twanly Years Belind the Twenly Years Ahead, 68 U
Colo. L. Rev. 659-682 (1997).

Hunting, recreation & wildlife

Hessler, Where Do We Draw the Line Between Ha-
rassment and Free Spesch?: An Analysis of Hunter
Harassmen! Law, 3 Animal L, 129-161 (1997).

internationaf trade

Bessko, Going Bananas Over £EC Preferences?: A
Look al the Banana Trade War and the WTO's Under-
standing on Rutes and Frocedures Goverming ihe Setfie-
meni of Dispuies, 28 Case W. Res. J. IntT L. 265-312
{1996},

Graham, He-evatuation of the Dispule Hesolution
Mechamsm inthe Canada-U S Free Trage Agreement:
the Softwood Lumber Dispute, 28 Case W. Res. J. Infi
L. 473-499 (1996).

Land sales/inance, mortgagesforeciosures

Note, The Constilutionality of Fower of Safe Foreclo-
sures by Federal Government Entities. (AgmBank FCB
v. Cross Timbers Ranch, 919 8 W.20263, Mo. CL. App.
/996) 62 Mo. L. Rev. 425-447 (1997,

Land use requiation
Land use planning and farmiand
preservation techniques
Comment, Preserving Our Hentage: Tool fo Cutiivare
Agricutiural Preservalion in New York Slate, 17 Pace L.
Rv. 591-652(1997).

Public lands
Ammstrong, Our Federal Public Lands, 12 Nal, Re-
sources & Envt 3-7 (Summer 1997).

Federal Register in brief

The following is a selection of items that
were published in the Federal Register
from September 17 to October 16, 1997.

1. NRCS; Notice of proposed change to
NRCS’s National Handbook of Conserva-
tion Practices. 62 Fed. Reg. 48983,

2. NRCS; Wildlife Habitat Incentives
Program; final rule; effective date 919/
97. 62 Fed. Reg. 49358.

3. FCA; Capital adequacy and related
regulations; miscellaneous amendments;
proposed rule; comments due by 11/24/97.
62 Fed. Reg. 49623.

4. FCA; Cumulative voting by share-
holders; final rule; effective date 10/24/

97. 62 Fed. Reg. 49907; correction 50984.

5. FCA; Loan underwriting; final rule.
62 Fed. Reg. 51007.

6. FCA; Leasing activities; proposed
rule;comments due 12/15/97.62 Fed. Reg.
53581,

7. Farm Service Agency; Tree Assis-
tance Program; interim rule. 62 Fed. Reg.
50849,

8. USDA; Office of Procurement and
Property Management; agriculture acqui-
sition regulations; preference for selected
biobased products; notice of proposed rule;
commentsdue 12/5/97. 62 Fed. Reg. 52081.

5. USDA; Dairy tariff-rate import quota

Comment, History On an Equal Foolng: Ownership
o/ the Westem Federal Lands, 68 U. Colo. L. Rev. 761-
794 (1997).

Hager, State School Lands: Does the Federal Trus!
Mandate Prevent Preservation? 12 Nat. Resources &
Env't 39-45, 80 {Summer 1997).

Pendery, Relorming Livestock Grazing on ihe Fuble
Domain: EcosysiemManagemen/l-based Standardsand
Guigetings Blaze a New Fath For Aange Management,
27 Envil. L. 513-609 {1997).

Targ, Waler Law on Public Lands. Facing a Fork m
e River 12 Nat. Resources & Env't 14-18, 78({Summer
19971,

Taxation

Comment, Weighing ihe Cosis and Benelits of Prop-
erty Tax Exemption: Nonprolit Organization Land Con-
servalion. 49 Me. L. Rev. 393-441 (1997).

Hari, Selt-Employment Tax fssues Afecting Farmers
and Ranchers, 87 J. Tax'n 45-49 (1997).

Harl. AMT and Farmers: A Rejoinder. 75 Tax Notes
1470 (1987),

Harl  Post-Death Cash Remt Leasing: One More
Time, 75 Tax Notes 1671 (1997).

Harl, The Family-Owned Business Exclusion: inNeed
o/ Repairs, 76 Tax Notes 1219 (1997).

Veterinary faw

Geyer, Exiratabel Drug Use and Compounding i
Velerinary Medicine, 52 Foed & Drug L. J 291-295
(1997).

If you desire a copy of any article or further informa-
tion, please contact the Law School Library nearest
your office.

Farmers Legal Action Group (FLAG) of St. Paul has an
interesting and worthwhite site on the infernel. FLAG
has posted, among oiher documents andinks, informa-
lion refaling lo Farm Service Adminisiralion prograrms,
arsasierrefiel and olher programs relevantio the smaller

larmer.  The FLAG site i3 well worth reviewing by
dgricuflural lawyers.  The site UAL 15 htips
www fagine.orgy’

—Drew L. Kershen, Prolessor ol Law,
The University of Ckilahoma, Nerman, OK

licensing; proposed rule; comments due
11/28/97. 62 Fed. Reg. 53580.

10. Foreign Agricultural Service; Pub-
lic briefing on development of a U.S. ac-
tion plan on food security. 62 Fed. Reg.
52681.

11. CCC; Regulations governing the
financing of commercial sales of agricul-
tural commodities: final rule; effective
date 11/10/97. 62 Fed. Reg. 52929.

12. CCC; Noninsured Crop Disaster
Assistance Program; aquaculturespecies;
interim rule; effective date 10/17/97. 62
Fed. Reg. 53929.

—Linda Grim McCormick, Alvin, TX
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IV DEPTH

Pick-your-own statutes and their alteration of tort liability

By Terence J. Centner

Many agricultural activities are danger-
ous, and changes in contract and tort
liability have encouraged lawsuits against
agricultural producers and others in the
agricultural sector. Legislatures have
employed Good Samaritan statutes, rec-
reational use statutes, and sport activity
statutes! to help deserving persons to
avoid liability for anether’s mishap. This
article briefly examines new statutory
provisions called the “pick-your-own”
statutes, introduced to lessen the liability
of producers who allow the public to come
otito their property to harvest crops. The
pick-your-own statutes are a part of a
growing number of statutory provisions
enacted to reduce liability of persons in-
volved in business activities in a manner
previously available only for persons in-
volved in governmental or charitable ac-
tivities.

Fivestateshave adopted pick-your-own
statutes that contain provisions address-
ing injuries to persons harvesting agni-
cultural and farm products for their per-
sonal use: Arkansas,® Massachusetts,’
Michigan,* New Hampshire,” and Penn-
sylvania.® As with many statutes provid-
ing some type of Good Samaritan protec-
tion, the pick-your-own statutes atternpt
to limit liability in qualifying situations.
New Hampshire was the first state to
adopt these statutory provisions with the
purpose of enceuraging agriculture.’
While the spread of pick-your-own stat-
utes has been slow, recent legislative ac-
tion reveals aninterest in these statutory
provisions.*

Several major distinctions exist among
the state provisions that were enacted to
achieve simijlar objectives, with the major
difference being the immunity strategy.
The most prevalent strategy grants im-
munity unless a condition creates an un-
reasonable risk accompanied by enumer-
ated prerequisites.” A second egregious
misconduct strategy provides an excep-
tion from liability whenever the person
did not engage in willful, wanton, orreck-
less conduct.™

Qualifications for defendants

An initial issue concerning qualifica-
tion for statutary protection involves the
relationship of the defendant with the

Terence J. Centner, Professor, The Uni-
versity of Geargia. A marein-depth analy-
sis of these provisions may be found in 30
U. Mich. J. Law Reform 743 (1997).

premises. While the New Hampshire stat-
ute limits qualification to the owners of
land, many current pick-your-own stat-
utes cover other persons, including op-
erators, occupants, tenants, lessees, and
employees. Given leasing and business
arrangements prevalent in agricultural
production, the New Hampshire limita-
tion concerning owners probably fails to
offer protection to needy individnals in-
volved in pick-your-own operations.

A second qualification involves the type
ofland upon which the accident occurred.
The Massachusetts statute applies only if
the injury or damage occurred on a farm.
This raises a question of whether a small
pick-your-own operator, such as a person
ailowing the public to pick apples for
some extra income, would qualify as an
owner of a farm? This would depend on
the definition of a farm. A part-time op-
erator may not have a farm, but rather
the business may be a hobby.

The liability exception of the New
Hampshire statute is limited to an owner
of land, raising a question whether gen-
eral tort law would apply to accidents in
huildings of a pick-your-own operation,
The other pick-your-own provisions
specify land or premises aslocations where
causes of action cannot be maintained if
the statutory conditions are met. The
type of land covered by the statute is
critical. Given that statutory exceptions
from liability may be narrowly construed,
it is likely that the qualifications of the
New Hampsbire provisions may fail to
provide meaningful immunity to opera-
tors for some injuries.

Immunity under an unreasonable
risk strategy

The Arkansas, Michigan, and Pennsyl-
vania pick-your own statutes provide that
persons are not liable for injuries except
when enumerated circumstances are met,
and the injuries were caused by a condi-
tion involving an unreasonable risk.!!
These statutes maybe said tohave adopted
an unreasonable risk strategy. Prerequi-
sites, taken from section 343 of the Re-
statement (Second) of Torts concerning
dangerous conditions known to or discov-
erable by possessors of property whocause
harm to invitees, are specified by the
statutes.'? A dangerous condition is not
required, only a condition that involves
an unreasonable risk. Moreover, the Ar-
kansas and Michigan statutes delineate
anadditional requirement concerning the
plaintiff's knowledge of the condition or
risk.

In the same manner as section 343 of
the Restatement, the pick-your-own stat-
utes prescribe liability to a possessor only
ifenumerated prerequisites are met. Con-
ditions involving a danger that is known
or obvious should not lead to liability
unless the possessor of land should an-
ticipate harm despite knowledge of the
danger or the obviousness of the condi-
tion. If any single statutory prerequisite
is not met, a defendant continues to qualify
for the immunity provided by the pick-
your-own statute despite the existence of
a condition involving an unreasonable
risk. A plaintiff may establish a cause of
action by alleging sufficient facts to meet
the statutory prerequisites.

After establishing the initial prerequi-
site of an unreasonable risk, two circum-
stances concerning the defendant must
be substantiated for the second and third
prerequisites. The second prerequisite
relates to the defendant’s knowledge of a
condition or a risk; the defendant must
have known or had reason to know of a
condition or risk that caused an injury
before such defendant will be disqualified
from the statutory immunity. The condi-
tion about which the defendant knew or
should have known would involve an un-
reasonable risk of harm. Evidence of con-
structive knowledge of the condition or
risk by a defendant would meet this pre-
requisite.

For the third prerequisite, it must also
be shown that the defendant failed to
exercise reasonable care with respect to
the condition or risk. If the defendant
exercised reasonable care to make the
condition safe or to warn the plaintiff of
the condition or risk, the defendant con-
tinues to qualify for the statutory dispen-
sation, Conversely, an allegation that the
defendant fatled to use reasonable care
would present a jury issue and preclude
summary judgment for a pick-your-gwn
operator. Thus, under the pick-your-own
statutes involving unreasonable risks,
actions in negligence may be maintained
for some conditions.

Underthe Arkansas and Michigan pick-
your-own statutes, a fourth prerequisite
is required to establish liability in cases
where a condition involves an unreason-
able risk. This prerequisite consists of the
plaintiffs absence of knowledge of the
condition or risk that cansed the injury. A
plaintiff who did not know and had no
reason to know of the condition involving
an unreascnable risk of harm is estopped
from maintaining a lawsuit for injuries
under these two pick-your-own statutes.
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This requirement is beyond the require-
ments of sections 343 and 343A of the
Restatement (Second) of Torts and means
that it may be more difficult for a plaintiff
to qualify for relief. However, the require-
ment does not avert the possibility of a
plaintiff presenting facts of conditions
involving an unreasonable risk that would
present issues to be determined by a jury.

Perhaps the most important aspect of
the unreasonable risk pick-your-own stat-
utes |Arkansas, Michigan, and Pennsyl-
vania) is that they probably establish an
affirmative duty beyond what a possessor
of land owes licensees. Because of the
statutery provisions, possessors have a
duty te exercise reasonable care in mak-
ing premises safe or in warning invitees
of conditions involving an unreasonable
risk.

Ifevidence exists of constructive knowl-
edge by the defendant of a condition in-
volving an unreasonable risk, a breach of
reasonable care to make the condition
safe or to warn the injured party of the
condition, a plaintiff could establish a
cause of action for an injury that would
necd to be heard by the trier of fact. Given
these conditions, it is possible for a defen-
dant who fails to exercise reasonable care
to incur liability despite the existence of a
pick-your-own statute following the un-
reasonable risk strategy. The negligence
would involve a breach of reasonable care
to make the condition safe or to warn the
injured party of the condition.

Immunity except for egregious
misconduct

The Massachusetts and New Hamp-
shire statutes provide that persons are
not liable for injuries to persons engaged
in pick-your-own activities, but specifi-
cally provide that the statutory prowvi-
sions are not applicable if the defendant
engaged in willful, wanton, or reckless
conduct. The Massachusetts statute pro-
vides qualifying persons shall not be li-
able in the absence of willful, wanton, or
recklessconduct onthe partofsaid owner,
operator, or employee.™ This strategy
pattern may be called an egregious mis-
conduct strategy, with egregious being
any one of three different types of con-
duct: willfulness, wantenness, or reck-
lessness.

Underegregious misconduct provisions,
a defendant who is simply negligent or
grossly negligent may qualify for the im-
munity and avoid liability for injuries or
property damage. If willful, wanton, and
reckless conduct goes beyond gross negli-
gence, then an allegation of gross negli-
gence would be insufficient to raise a
cause of action. I, however, a plaintiff
presents allegations that a defendant
engaged in egregious misconduct, such
allegation could present an issue for trial.

The allegations would need to be true and
sufficient toshow egregious conduct, with-
out any defense being applicable for the
defendant. Liability under this statutory
command may be similar to the duty of
care owed to licensees to refrain from
wantonly or willfully causing injury.

State courts have interpreted other
statutory provisions to ascertain the
meaning of willful, wanton, and reckless
misconduct. While wiilful conduct has
been described to be action intended to do
harm, if a person intentionally persists in
conduct involving a high degree of prob-
ability that substantial harm would re-
sult to another, the conduct may be wan-
ton or reckless. Willful and wanton con-
duct often involves a conscious disregard
for the consequences regarding the safety
of other persons. Bare allegations of will-
fulness, or allegations of simple negli-
gence, do not suffice to preclude summary
judgment whenever a plaintiff needs to
establish wiilful misconduct.

Wanton conduct is so reckless or so
charged with indifference to the conse-
guences that it is equivalent in spirit to
actual intent. Reckless conduct may be
defined through state case law, and may
vary from state to state. The reckless
disregard of safety is generally less than
malicious conduct.

The Massachusetts and New Hamp-
shire pick-your-own statutes, with their
egregious misconduct strategy, offer
greater protection for qualifying defen-
dants than the unreasonable risk statu-
tory strategy. As noted under the unrea-
sonable risk strategy, a pick-your-own
operator may incur liability for inappro-
priate conduct with respect to a condition
involving an unreasonable risk. Given
the nature of willful, wanten, and reck-
less conduct, a pick-your-own statute in-
corporating an egregious misconduct
strategy should shield a pick-your-own
operator from liability for some inappro-
priate conduct involving an unreasonable
risk.

Finding a legislative strategy

The analysis of the pick-your-own stat-
utes presents several issues that may
deserve attention by legislatures. Al-
though statistics suggest that agricul-
tural activities are dangerous, many pick-
your-own activities do not involve the
dangerous machinery associated with
many farm accidents, Lacking any mean-
ingful data concerning accidents and law-
suits involving pick-your-own operations,
it may be claimed that pick-your-own
operations have not shown a need for
legislative relief. Yet, it also may be ar-
gued that a legisiative body may find
merit in taking action to protect this ben-
eficial activity, The legislature may view
pick-your-own operations as valuable to

consumers because the operations pro-
vide lower prices and fresher products.
Moreover, supporting the activity encour-
ages small business operations.

Three models may be used in the devel-
opment of provisions for pick-your-own
operations: Good Samaritan, recreational
use, and sport activity provisions. A Good
Samaritan strategy has been employedin
the development of pick-your-own provi-
sions. The two different pick-your-own
strategies reveal, however, major distinc-
tions from the Good Samaritan model.
The distinctions are the absence of a do-
nation and the absence of an emergency.

Pick-your-own statutes do, however,
have similarities with the recreational
use statutes. Both sets of statutes adopt
standards of care. The unreasonable risk
strategy employs a standard of the ab-
sence of reasonable care for conditions
involving an unreasonable risk. The egre-
gious misconduct strategy retains liabil-
ity whenever the defendant engaged in
willful, wanton, or reckless conduct. A
similarity with sport activity statutes is
that a person charging for activities can
qualify for the statutory dispensation.

Pick-your-own statutes that adopt an
unreasonable risk strategy establish an
affirmative duty to exercise reasonable
care in making premises safe. The defen-
dant must have failed to exercise reason-
able care with respect to the condition or
risk. Thereby, the Arkansas, Michigan,
and Pennsylvania statutes, following the
unreasonable risk strategy, allow some
cases based on ordinary and gross negli-
gence. This means that these statutes
may not offer as much relief for negli-
gence actions as some recreaticnal use
statutes. It may be argued that pick-your-
own statutes incorporating an unreason-
able risk strategy fail to provide adequate
additional protection to pick-your-own
operations.

Pick-your-own statutes adopting an
egregious conduct strategy provide de-
fendants immunity from some injuries.
The question that may beraisedis whether
asport activity statute might offer a more
appropriate strategy for a pick-your-own
statute. The sport activity statutes ad-
dress the assumption of risk and place
responsibilities on participants. Under
sport activity provisions, participants bear
the burden of damages from some inju-
ries to reduce the liability of sport opera-
tors. Far example, ski statutes immunize
the defendant from liability from risks
inherent in the sport of skiing.™

Pick-your-own statutes could be drafted
in a similar manner to place greater re-
sponsibility on consumers to take care
when engaging in activitiesinvolving pick-
ing fruits, vegetables, and other products
to limit the lability of pick-your-own op-

Continued on page 6
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Pick your own statutes/Conlinued from page 5

erators. This could include duties for per-
sons picking-their-own products or an
expanded description of the assumed
risks. While existing pick-your-own pro-
visions incorporating an egregious mis-
conduct strategy may be expected to re-
duce lawsuits and the liability of pick-
your-own operators, the sport activity stat-
utes suggest that stronger protection 1s
available.

*Sport aclwvities that may have special statutes in-
clude horseback riding (e g.. Ga. Code Ann. §§ 4-12-Tto
-4 (Michie 1995)}, skiing (e.g., Colo. Rev. Stat. §§ 33-44-
107 to - 114 (West 1895 & Supp. 1996)), roller skahng
{e.g.. 745 ILCS §§ 72/1 to 72/25 {West's Smith-Hurd

HEIFER/Centinued from page 1

income from some other source. As will be
mentioned below, the economics of heifer
raising situations is not well developed,
but based on current experience the fi-
nancial reward to farm participantsis not
significant. If there is not a significant
economic reward, why would farmers
choose to be involved? The answer seems
to be that despite the lack of economic
reward, participants become involved be-
cause they simply like the work and enjoy
doing it. If facilities are available, it is an
activity that people find enjoyable.

What is the essence of the agreement?

The answer is generally found in two
types of arrangements.

In the first type of arrangement, the
animal owner releases possession and
control of a heifer calf to someone else
who agrees to raise it to maturity, which
is defined on the basis of either time
(generally 700 days after birth) or physi-
cal development of the animal (generally
1,200 pounds).

Either of these performance conditions
requires clear statement and expression
in an agreement if it 15 to provide mean-
ingful guidance and direction to the par-
ties. The arrangement may start soon
after the animal is born and ready to be
placed with the caretaker, or the original
owner may transfer animals at desig-
nated points in time. To provide a suffi-
cient number of animals to make the
enterprise economically practicable, a
caretaker may require an owner to pro-
vide animals periodically aver the life of
the agreement. In this arrangement, the
animal owner can agree to pay the care-
taker a fee per day to raise the animal to
the determined maturity date. In addi-
tion to the basic financial terms, the par-
ties can negotiate for bonus or penalty
terms if the party’s performance meets
conditions which the parties designate in
their agreement. Alternatively, the
owner'sobligation tocompensate thecare-
taker may be based on the caretaker’s
performance during the contract period
and the obligation to perform may not

Supp. 1996)). whitewater rafting (e.g, W. Va. Code §§
20-38-11a-5 ($996)}, hockay faciiities (745 ILCS §§ 52/
1 lo 52/93 (West's Smith-Hurd Supp. 1996)), walching
baseball (e.g. Colo. Rev. Stat. Ann. § 13-21-119 (West
Supp. 1896)). and hiking (e.g., Idaho Code §§6-1201 to
1206 (1990)).

2Ark. Stat. Ann. § 18-60-107(b & c) (Michie Supp.
1996).

3Mass. Gen. Laws Ann. ch. 128, § 2E (Supp. 1995).

Mich. Comp. Laws Ann. § 324.73301(5 & 6} (West
Supp. 1996}.

*N.H. Rev. Stat. Ann. § 508:14 (1983 & Supp. 1995).

Pa. Stat. Ann. tit. 42, § 8339 (Purdon Supp. 1996).

"N.H. Rev. Stat. Ann. § 508:14 {1983 & Supp. 1995).
The pick-your-own provisions were adopled in 1981. /7,

3L.egisiative bills include: 1996 Ct. H.B, 5524; 1936
Mo.H.B. 1591; 1996 N.J. A B. 475; 1996 N.J §.B. 1332;

arise until the caretaker has fully per-
formed the agreement, Typically a dairy
heifer is ready to join a producing herd at
23 months of age. Therefore, a caretaker’s
responsibility may run over a period of
nearly two years.

While the animal is in the caretaker's
possession, the caretaker is responsible
to feed, manage, transport, and generally
care for the animal. Providing specific
feed for the animal may be the obligation
of either the owner or the caretaker.
Whoever is obligated to provide specified
feed bears the risk that the supply and
guality of the feed will be adequate to
fulfill the purpose of the agreement, as
well as the economic risk that price fluc-
tuations may make the purchase of re-
placement feed an unattractive option to
consider, Whoever bears this risk should
manage it as effectively as possible.

In most situations where a caretaker is
obligated to raise the animal for a fixed
period, the caretaker is responsible for
interim veterinary care and to deliver the
animal in a bred condition. This creates
an additional obligation for the caretaker
to clarify whatisintended as interim care
and to assure that the animal is properly
bred using artificial insemination means.
Selection of the sire may be under the
control of the animal owner, or under the
supervision of a veterinarian whe is re-
sponsible to one party or the other. Under
this arrangement, the party to whom the
veterinarian is responsible bears the cost
ofthe veterinarian’s care. Important ques-
tions in this area are, “What should
happen to the obligations of the agree-
ment ifthe animal simply cannot be bred?
Who should bear the loss of the imputs
which have been putintothe animal in an
unsuccessful attempt to meet the perfor-
mance conditions of the agreement?

An alternative approach is to have the
owner of a heifer calf sell her to someone
who agrees to raise the animal until ma-
turity. Under this approach, the criginal
owner may retain the right to purchase
the animal at her maturity at a fixed price
set in the agreement or a price that is set

1995N.Y. S.B. 1545, 1996 V1. 5.8. 301.

“Ark. Stat. Ann. § 18-60-107(b) (Michie Supp. 1996);
Mich. Comp. Laws Ann. § 324.73301(5) (West Supp.
1996); Pa. Stal. Ann. tit. 42, § 8333(a) (Purdon Supp.
1996,

""Mass. Gen. Laws Ann. ch. 128, § 2E (Supp. 1995):
N.H. Rev. Stat. Ann. § 508:14 (1983 & Supp. 1995).

HArk, Stat. Ann. § 18-60-107(b; (Michle Supp. 1936):
Mich. Comp. Laws Ann. § 324.73301(5) (West Supp.
1996}, Pa. Stat. Ann. . 42, § 8339(a) (Purdon Supp.
1996).

?Restatement (Second) of Torts § 343 (1965)

"“Mass. Gen. Laws Ann. ch. 128 § 2E (Supp. 1395).

“See. e.g., Norheut! v. Sun Vadey Co. 787 P.2d
1159, 1160 (Idaho 1590,.

by a formula in Lhe agreement itself. In
this arrangement, the terms of the ongi-
nal transfer would apparently transfer
title of the animal to the caretaker. Asthe
party who accepts the animal now he-
comes the titled owner of it, the original
owner effectively shifts away all risk of

loss during the raising period in return = °

for a contract right to purchase the ani-
mal in the future. Where the original
owner does not seek such contractual
rights to reacquire the animal, the rela-
tionship between the owner and the pur-
chaser of the animal is essentially an
independent business agreement.

Foreseeable or likely problems to be
addressed in the agreement

A principal concern ought to be the
carctaker’s abilily to deliver an animal
that conforms to performance standards
that are clearly stated in the agreement.
This concern translates into evaluating
whether the caretaker has the facilities,
experience, judgment, and knowledge to
fulfill the terms of the contract. If the
caretaker's ability to perform is affected
by factors that are beyond his control,
such as an animal that will not breed,
should the caretaker bear a loss arising
from failing to meet the standard when
the animal itself is biologically or geneti-
cally unable to play its part in meeting the
standard? Should the party who is out of
possession be given an opportunity to
inspect the animals to determine their
general conditions while under the pos-
session and control of the other party? If
a right of inspection is granted. what
impact should it have on either party’s
ability to object to or defend against claims
that the standard of performance is not
met being met? In cases where a party’s
performance, or failure to perform, would
be readily apparent, the opportunity to
inspect may uncover problems early
enough to remedy them to the satisfac-
tion of both parties, Providing for a right
of inspection may be interpreted as an
indication that trust is lacking, but to a
party who takes contract obligations se-

6 AGRICULTURAL LAW UPDATE NOVEMBER, 1997



-~ .

ricusly, the provision should pose little
practical problem.

While being raised, the animals’ health
is generally a factor that can be influ-
enced by the initial condition of the ani-
mals and by management practices ofthe
caretaker If animals under a caretaker’s
control come from several different
sources, contracting communicable dis-
eases 1s of concern. This concern can be
addressed by provisions limiting the num-
her of animals from different sources that
can be raized in a group or by a provision
that limits responsibility of the caretaker
to onlv specific kinds of problems that
could arise, or limits the financial respon-
sibility the caretaker may have. An im-
portant point to remember is that the
animals may contract a disease that will
not be detected until much later than the
initial term of the contract. The parties
should address the question of responsi-
hility in the event this situation arises.

If death, serious injury, or communi-
eahle disease occur during this period,
should this occurrence be sufficient to
relieve the other party of the obligation to
pay for the eare provided? Alternatively,
should the contract require a “causal re-
lationship” between a management fail-
urc or shortcoming of the caretaker and
the disease orinjury thatis at the heart of
this issue? Requiring a “causal relation-
ship” while fair, also complicates the
agreement by imposing a standard of proof
that requires veterinary testimony of the
connection between management prac-
tices and unwanted injury or disease.
Additional expense and creation of a con-
frontational situation may make this more
formal approach less attractive to many
parties.

Responsibility for the safety and secu-
ritv of the animal during the raising pe-
riod logically seems to fall on the person
having custody and control of the place
where the animals are being maintained.
Where the owner has given up possession
and control to the caretaker, the care-
tuker would be that person. Standard
risk management concepts generally re-
quire that wheneverrisk isaccepted, some
risk minimization ¢r management tech-
nique be applied to it. In addition to effec-
tive animal husbandry measures, insur-
ance coverage may be an effective risk
management tool if correct coverage is
obtained at a fair price.

[n deciding on insurance coverage for a
caretaker of another’s animals, the ex-
tent of coverage found in a comprehensive
general liability insurance policy is alten
a useful initial step. Existing property
and casualty insurance coverage should
be reviewed to determine the type of losses
that are covered as well as any exclusions
from coverage which could apply tolosses
to property owned by athers. This could
deny coverage to the animal owner who

has retained ownership of the animals
during the raising period. Liability for
damage or loss caused by animals who
leave the caretaker’s premises and cause
damage elsewhere may support the need
for both parties to have some type of
insurance protection in place as an in-
jured party is likely to look to both the
owner and the caretaker to respond in
damages for any injuries suffered.

When insuring the risk of harm or loss,
a liability carrier must be fully aware of
the contractual arrangements that the
parties have entered into in their agree-
ment. This is particularly true in those
arrangements that define ownership of
the animal during the contract raising
period where the parties have identified
circumstances under which the caretaker
faces liability for injury or death of any
animals in the caretaker’s possession and
control.

In any contractual arrangement which
calls for payment of money at a future
time, the ability of the party to fulfill the
future payment obligation is a factor to
address in the agreement. Recognizing
that the expectation of a large future
payment can be tempered by the possibil-
ity of nonpayment, caretakers may prefer
to negotiate for payment on a current
basis, either monthly or quarterly, to mini-
mize the possibility of a large bill remain-
ing after the caretaker’s obligations have
been fully performed. Animal owners who
face sueh a situation may prefer toshift as
much risk as possible to the caretaker by
using the alternative form of agreement
outlined above. The respective bargain-
ing positions of the owner and the care-
taker will determine the outcome of this
negotiation preference.

Other issues that should be addressed
In many agreements an important pro-
vision is one that deals with alternative
means of resolving disputes that arise
under the contract regarding key perfor-
mance related issues. In arbitration, the
parties agree to use the services of a panel
of individuals who are considered to be
fair, knowledgeable, and impartial to de-
cide responsibility between the parties
under the agreement. Generally, the terms
of the agreement determine the manner
in which the arhitration panel is selected
and the significance to be given to its
decisions. Mediationis analternative form
of decision-making that does not rely on
designating winners and losers as the
outcome of the dispute but focuses on
getting the parties to identify corrective
action that each could take to resolve
disagreement between the parties.
Caretakers with either limited avail-
able space or those concerned about a
consistent flow of animals through the
facility may impose either minimum or
maximum numbers of animals that the

animal owner is to provide under the
agreement.

If a caretaker accepts animals from a
number of different sources, identifica-
tion of animals from each source and the
threat of communicable disease are con-
cerns that are worth addressing before
the activity is undertaken. A party’s con-
cern about the animals coming in contact
with other animals mayimpose additional
obligations, such as restrictions on com-
mingling animals from many sources, and
costs that may make the transaction un-
desirable to one party or the other.

ftems to include in a Heifer Raising Contract

« Identify the parties and the dale of their agreemen.

s identify the parties’ abiigations under the agreement.

« Identify the heifers to be raised under the contract.

* When doces the contract slart, how long witl it fas!?

+ Can the contract be renewed? If so, how?

+Can the agreement be lerminaled during s term? if
50, how shoufd the termination occur?

+ Clearly state the obligations of each party to the
agreement, specifying in a clear and understandable
way what mus! be done, when it is to be done and who
15 responsibie for completing the lask.

For example. ihe agreement should address the
foflowsng items:

* What will be the heaith status of incoming
animals? Whao determings it?

« What are the nutrition requirements?

« What have the parhes agreed fo be the
growth goals/ranges to be met under the agreement?

» What are the breeding requiremants and
procedures?

* Health specifics dunng the raising pernod.

+ Can either party be religved of his or her
obligation to perform under the agreement?

« What are lhe circumstances or situations
that will excuse a party’s obligaton to perform ther
obligations under the agreement? ie., how wil the
agreement be affecled by the death, bankruptcy. or
insolvency of aither party?

* Al what point 1s a party considered o be in
default of us ar her abhigations under the agreement?

« What options are avaitable to a party if the
olher party defaults on his or her obligaliens under the
agreement?

*Howcanthe parties change the terms of the
agreement?

« ifthe parties should disagree on the mean-
ing and terms of lhe agreement, how should such dis-
putes be resolved?

= Can the obligations of the agreement be
transferred lo someone efse ifa party desires to withdraw
from the agreement.

—"A production of the Heifer Raising

Cuntract development task force which

consists of Penn State faculty Joha
Becker, Robert Yonkers, Jud Heinrichs
and Cooperative Extension staff Lelian
Power, Rick Smith, Craig Williams,
Dennis Ginder, Clyde Myers, Duane
Stevenson, Roland Freund, Mike Helms,
Jim Sargent, Paul Craig, Patricia
Powley, Jokn Tyson, Mary Shick, Gene
Schurman, Bill Chess, Gary Sheppard,
Gary Miscsky, Jodi Marshall, Jim
Clark, Terry Maddox, Neal Buss, Bob
Brown, and Norm Conrad.
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Keith G. Meyer wins Distinguished Service Award

tural law, Keith G. Meyer, E.S. and Tom W. Hampton

Professor of Law at the University of Kansas School of
Law, has earned the 1997 Distinguished Service Award of
the American Agricultural Law Association, which was
presented in October at the annual symposium in Minne-
apolis, MN.

Professor Meyer, one of the founding members of AALA,
was a speaker at the first meeting in Minneapolis in 1980.
He has served as President of our organization (1385-86)
and as member of the Board of Directors.

Professor Meyer has contributed enormously to the
development of agricultural law in many ways—and con-
tinues to do so. He has published numerous law review
articles, and is a coauthor of Agricultural Law; Cases and
Materials (West 1985) and Agricultural Law in a Nutshell
(West 1995). For several years he served as editor-in-chief
of the Journal of Agricultural Taxation and Law. In addi-
tion he has published in the Agricultural Law Update and
in the convention manual of the Association. He has not
Jjust reported developments in agricultural law, but has

In recognition of his distinguished service to agricul-

also analyzed them and often has promoted improve-
ments.

Professor Meyer has excelled as a classroom teacher and
lecturer before professional groups. His long tenure at the
University of Kansas School of Law places him in a group
of five or six senior law professors in the field. His lectures
at AALA meetings typically have packed the room. In
addition, he has carried the message of agricultural law
and U.S. legal education generally to schools in other
countries, most recently in Wales and New Zealand.

Professor Meyer has given of himself tirelessly as a
resource person to members of the bar and the academic
community. He has responded to innumerable questions
and inquiries and has provided materials and guidance to
many members of our organization over the years.

Clearly, Professor Meyer is one of the most respected
members of the agricultural law community in the United
States. In all probability, he has taught virtually every
member of AALA, whetherin the classroom, at an Associa-
tion meeting, through his writings, or in individual consul-
tations. This record of service is surely one of the most
distinguished in the history of our organization.
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