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Farmers'legal rights in USDA civil
rights cases get a boost with passage
of federal legislation
On October 21, 1998, President Clinton signed into law legislation that includes a
provision waiving the statute of limitations for farmers bringing actions against the
U.S. Department of Agriculture (USDA) for damages under the Equal Credit
Opportunity Act (ECOA) and other laws. The legislation also has a related provision
allowing disabled farmers to collect damages against USDA for unlawful discrilni
nation under the Rehabilitation Act of 1973. These two provisions are designed to
deal with deficiencies in current law that deny farmers with otherwise meritorious
civil rights claims the relief they should be entitled to.
These provisions were part of the mammoth On1nibus Consolidated and Emer
gency Supplemental Appropriations Act for Fiscal Year 1999 (Public Law 105-277;
112 Stat. 2681, et seq.) that Congress patched together in the \vaning days of the
105th Congress in October. (See also"FarnL provisions in Ornnibus Spending Bill" on
page 1 of thl~ ()ctober 1998 issue of Agricultural LeaD [Jpdate.) Section] Ol( a) of
l1ivision A of the bill is the Agricultural Appropriations j\ct for fiscal year 1999, 8.1ld
the statute of lin1itations waiver is section 741 of that appropriations, \vith the
Rehabilitation Act provisions following it as section 742. Section 741 will be codified
as a note to 7 U.S.C. 2279; section 742 will be codified at 7 U.S.C. 2279d ).1
Background and need for statute of limitations waiver
in the Pigford case
In early 1997, Secretary of Agriculture Dan Glickman began an effort, one that is
still on-going today, to eliminate and remedy racial discrimination against minority
farmers by local and national USDA offices in the administration of the farm
programs. USDA has recognized that, from the time that the Reagan Administration
abolished the civil rights enforcement section at USDA in 1983 until Glickman re
established it in 1997, civil rights violations within USDA have been allowed to go
unpunished, and farmers injured by discrimination have not been compensated for
their injuries.
Following Glickman's initial actions to reinstate USDA's civil rights enforcement
Continued on page 2
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CFTC administrative law judge finds
flex HTA contracts to be futures
Commodity Futures Trading Commission Administrative Law Judge George H.
Painter on November 6 issued a lengthy [53 pages] opinion finding the now-defunct
Grain Land Coop's flex hedge-to-arrive contracts to be illegal, off-exchange futures
contracts under the Commodity Exchange Act. The CFTC decision set up a direct
conflict with an earlier federal district court decision on the same contracts involving
Grain Land and the producer-sellers. A Minnesota federal district in October 1997
ruled that Grain Land's flex HTA contracts were cash forward contracts excluded
from regulation under the Commodity Exchange Act.
The administrative law judge's decision was entered in a CFTC administrative
enforcement action brought against Grain Land in November 1996. The CFTC
opinion contains detailed factual findings on Grain Land's contracts and distin
guishes the Grain Land case from other state and federal court cases finding HTA
contracts to be legitimate forward contracts.
The administrative law judge reached the following conclusions:
Continued on page 6
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program, a number of Mrican-American
farmers joined together to file a class
action suit in the U.S. District Court for
the District of Columbia, Pigford, et al.,
v. Glickman (Civil Action No, 97-1978
(PLF)), for damages and other remedies
for USDA discrimination since 1983. The
court in that case on October 9, 1998,
certified the class for purposes of deter
mining liability. The class, as defined by
the court, is:
All Mrican-American farmers who (1)
farmed between January 1, 1983, and
February 21, 1997, and (2) applied,
during that time period, for participa
tion in a federal farm program with
USDA, and as a direct result of a
determination by USDA in response to
said application, believed that they
were discriminated against on the ba
sis of race, and subsequently filed a
written discrimination complaint with
USDA.
Many of the Mrican-American farm
ers included in the Pigford class, along

r\

with a number of those farmers to whom
Secretary Glickman would like to pro
vide administrative relief to correct past
injustices at USDA, had severe statute of
limitations problems that barred them
from damages under ECOA. ECOA is
involved because the bulk of the civil
rights problems faced by Mrican-Ameri
can and other minority farmers in recent
years have centered around discrimina
tion in the award of farm loans and loan
servicing benefits.
Section 701(a) of ECOA (15 U.S.C. §
1691(a)) makes it unlawful for any credi
tor (including the U.S. government if one
of its agencies, such as USDA, is the
lender) to discriminate against any ap
plicant for a loan or loan services; and
section 706(a) of ECOA (15 U.S.C. §
1691e(a)) provides for the award of dam
ages for violations of ECOA. However,
section 706(D of ECOA (15 U.S.C. §
1691e(D) requires that any suit for dam
ages must be brought \vithin t\VO years of
the violation.
This short statute of limitations stood
to exclude most of the 426 nall1ed plain
tiffs in Pigford, and prevent the Secre
tary of Agriculture helping n1any f8rm
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sideration of their c~ses in 1997, the
statute of limitations for damage suits
under ECOA had expired.
Similarly, for the sn1aller number of
farmers with non-ECOA discrimination
complaints, there is a six-year statute of
limitations for Administrative Procedure
Act (APA) suits against USDA's agency
that operates these programs-the Com
modity Credit Corporation. The statute
of limitations applicable to the Corpora
tion is found in section 4(c) of the Com
modity Credit Corporation Charter Act.
15 U.S.C. § 714b(c).
Tilis sta Lute of linlitations \\ uuld ad
versely affect, for example, an Afrjcan
American farmer \\-ho in 1991, \\ (:t~ de
nlf'd such benefit~ as elivihili 1"- fn'
C',
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I t should be noted that the group co\'
ered by section 741 is not 1i.rn ~ 4 .... 1 •
African-American farmers, as is thl'
Pigford class, but covers all farmers.
The relief that section 741 provides i:-:
the right to file suit for damages or other
relj(\f on such discriH11ncl1 ~'~n - I V ,{ \vit h
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early 1990's, did not find out that they
had not gotten a fair review of their cases
VOL. 16. NO.1, \\THOLE

Provisions of section 741
Congress, led by the Congressional
Black Caucus in the House of Represen
tatives and Senator Charles Robb (D- ~
Va.) in the Senate, saw the need to cor
rect this statute of limitations problem.
and passed section 741.
The persons benefiting from section
741 are: Any person who filed a com
plaint with the Department of Agricul
ture prior to July 1, 1997, that alleges
discrimination by USDA at any time
during the period beginning January 1.
1981, and ending December 31, 1996
(1) in violation of ECOA in the admin
istration of the farm loan or housing
program; or
(2) in the administration of any cee
commodity program or disaster assis
tance program.
Section 741(e).
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inLu Lhe Conservation .i{eserve Progralll,
or access to a peanut quota, for racially
G.1.SCrilllinaLuI'Y rea;:;ull'::). '\\"'ithou1 L1le ilL. \';
law, that farmer could not seek APA
redress now based on the new evidence of
wrong-doing at USDA uncovered by Sec
retary Glickman. The prohibition against
discrimination in these cases is not spelled
out in the APA or the CCC Charter Act
(as it is in ECOA), but is inherent in the
APA prohibition against agency actions
that are "not in accordance with law...
[or] contrary to constitutional right,
power, privilege, or immunity." 5 U.S.C.
§ 706.
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enactment of the waiver, which was Oc
tober 21, 1998. Section 741 (a). Thi~ TlC'''
rif~ht. t
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resolves the statute of limitation prob
lems encountered by the Pigford plain
tiffs.
The United States Court of Federal
Claims and the United States district
courts are given exclusive jurisdiction
over suits under the new law. Section
741(d).
Also, section 741(g) provides that the
standard of review for USDA's action
with respect to eligible complaints is de
novo review. Generally, the government
insists that court review of USDA cases
be only a revie\v of the record n1adc' h~: 11
agency in deciding again8t the Llrrn'er n.
depriving the farmer of benefits at the
administrative level.
ITnder tl1;s r0cord r0yjc\y rrc('('rL~;C'
l; j f! C () U l~, t' Ct non i v (,: ~ ,l' J( 1 .

~. b L' 1 l: vie v~

whether the agency made a r'eversible
error in making its determination against
LIie farIHer . Wi'
the farmer will get a fresh chance to
present his or her entire factual case to
the federal court judge hearing it, re
gardless of what the agency determined
as to the facts.
Under section 741, the farmer is given
the additional option of using a new ad
ministrative review process to have his
or her civil rights case heard at USDA, in
lieu of immediately filing suit in federal
court. Section 741(b) provides for a USDA
determination of the merits of any such
1
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Cont. on p.3
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complaint, under a procedure that pro
\"ides for a hearing on the record and a
n180-day time limit for the USDA review.
1 .-\ farmer who goes this administrative
review route would have 180 days after
. he USDA determination to file suit ifhe
If she disputes USDA's determination.
Provisions of section 742
Section 742 of the Appropriations Act
tddresses another problem with civil
!'ights coverage at USDA. Protection
J.gainst discrimination for disabled per
~ons is not provided under ECOA. but
.Inder a comprehensive statute estab
11 shing programs and rights for disabled
:)orsons, the Rehabilitation Act of 1973.
Section 504(a) of the Rehabilitation
.-\ct (29 U.S.C. § 794(a)) states that no
disabled person, solely because of his or
her disability, can be excluded from, or
subject to discrimination under, any pro
bJTam or activity conducted by any Execu
tive Agency. Then, section 505(b) of that
Act (29 U.S.C. § 794a(b)) provides rem
edies for such discrimination. It says
that the remedies under title VI of the
Civil Rights Act of 1964 (42 U.S.C. §§
:2000d et seq .), including money damages,
\\'i11 be available to "any person aggrieved
by any act or failure to act by any reci pi
ent of Federal assistance or Federal pro
vi der of such assistance under section
504."
So far, so good. Ho\vever, a disabled
person named James Lane, \\7ho \vas
\vrongfully denied admittance to the U.S.
Merchant Marine Academy in 1991 be
cause he had diabetes, sued the adminis
trator of the Academy-the Secretary of
Transportation-seeking reinstatement
at the Academy and compensatory dam
ages under sections 504 and 505 of the
Rehabilitation Act. The U.S. Supreme
Court, in Lane v. Pena (518 U.S. 187
(1996)), ruled, however, that the lan
guage of section 505(b) was unclear as to
\vhether it effectively waived the
Government's sovereign imlllunity for
damages in la\v suits. Therefore, the court
ruled, Lane could not collect damages
from then-Secretary of Transportation
Federico Pena, the head of the federal
agency involved, under section 505(b).
Recently, the Lane ruling came to ad
versely affect a farmer in Michigan, who
USDA had found was wrongly denied a
USDA farm loan in 1994 because of his
disability, which was the loss of his right
arm in a farming accident. As a result of
the failure to get the loan, the farmer's
farm operation failed and he had signifi
cant economic losses, for which he sought
compensatory damages from USDA. The
r'farmer's senator, Sen. Carl Levin (D
Mich.), took up this farmer's cause and
got section 742 added to the appropria
tions Act, to make section 505 of the
Rehabilitation Act apply to USDA in
terms that could not be criticized by the

Supreme Court as unclear or equivocal.
This provision straightforwardly states
that for any claim brought by a farmer
subjected to discrimination under any
USDA farm loan program in violation of
section 504 of the Rehabilitation Act,
"the Secretary of Agriculture shall be
liable for compensatory damages."
The coverage of section 742 is limited,
however. It applies only to newer cases,
that is, claims filed with USDA after
January 1994 and before the date of
enactment of the appropriations Act
October 21, 1998.
Impacts of the legislation
The section 741 waiver of statutes of
limitations for acts ofdiscrimination com
mitted as far back to 1981 will be a life
saver to the minority farmers who filed
discrimination complaints with USDA
but never got a satisfactory answer on
their complaints. President Clinton said
as much in his statement made on the
occasion of the signing of the a ppropria
tions Act. He noted that:
This bill \vi]] also address the long
standing discrinlination claims ofmany
lninori ty fan11ers by adopting my re
quest to \\"a1 ve the statute of lilnita
tions on USDA discrimination conl
plaints that date back to the early
1980s. This will finally provide these
farmers the fair and expedited hear
ing-and \vhere past discrimination is
found, the fair compensation-they
have long deserved.
34 Weekly Compo Pres. Doc. 2110 Oct.
24, 1998).
It is estimated that literally thousands
of farmers will be covered by the section
741 waiver.
Further, it appears that just about all
African-American farmers who are cov
ered by section 741 have thereby become
eligible for immediate reliefin the Pigford
law suit as class members of the Pigford
class. Other farnlers with minority or
protected status, such as Hispanics, Na
tive Anlericans, women, and older Ameri
cans, covered by section 741 will have to
exercise their newly-minted rights in their
o\vn la\v suits or administrative claims
filed with USDA. For these farnlers, the
new two-year clock is already ticking.
The coverage of section 742 is substan
tially smaller. It only covers farmers with
disabilities, and the window of opportu
nity is smaller-elaims filed between 1994
and 1998. This section could have signifi
cance beyond the farmers it protects,
however, if it becomes a model for addi
tional legislation to reverse the restric
tive ruling in Lane V. Pena.
Beyond those whose rights to sue are
directly affected by these two provisions
of the Appropriations Act, this legisla
tion sends a powerful signal to farmers
that, after many years ofbeing neglected,
the civil rights and anti-discrimination

laws are being given new emphasis at
USDA.
1 The Law Revision Counsel of The U.S.
House of Representatives has not yet
completed the codification of Public Law
105-277, so these code citations are ten
tative pending completion of that task,
which is anticipated to occur in early
January, 1999.

-Phillip L. Fraas, Tuttle, Taylor &
Heron, Washington, D.C.
Mr. Fraas and Alex Pires,
also of Washington,D.C., are co-lead
counsel in the Pigford case.

Precautionary
principle reinforced
in France
On 25 Septenlber a French court sus
pended the decision of the l\finister for
Agriculture and Fisheries t}1at had per
111itted Novartis to lnarket s(nne \T8.riet
ics of genetically Inodifi cd (C~ :\11 n}(t! Zt.'
(corn) seeds. This is only the 1att·:..:t :":Lt~(:
in an ongoing struggle bet\\Tl'f'I1 th(: (l~ri
biotech giant Novartis and thL: Eurl'pL·~tn
green lobby. Back in 199~. :\('\':In:~
eiba-Geigy as it \\·a~ tht'r:
pern1ission to n1arket C~ ~I ~~~ ,::, · T '>
French Bion101ecular Eng1I1lTn: ...: ( ,.,::.
cil approved a dossier on tht> prj lei UI..'t ,t !iCl
recon1nlended it to the Europt~an ('OIll
mission. Mter much debate throughout
Europe the maize was finally approved,
only to then become the subject of a ban
on its use by farmers in France. Subse
quent to Novartis filing a further three
varieties of GM maize seeds onto the
"official catalogue" in France this Febru
ary, Greenpeace protested and asked the
courts to annul the decision.
The final decision was largely based on
t\VO grounds. Firstly the court decided
that the advice given to the Minister by
the appropriate scientific body \vas based
on an incomplete dossier provided hy
Novartis. Under European la\\', COIn pa
nies applying to market GM products are
under an obligation to provide adequate
risk management reports. It \vas argued
that the report which was provided in
this case did not contain sufficient data
to allow for the proper evaluation of the
impact on public health that might result
from the maize containing a gene coding
for ampicillin resistance. Whilst it has
been suggested that the use of such genes
in the development ofGM products prob
ably does not present any public health
risks, both the UK Advisory Committee
on Releases to the Environment and the
recent report of the Royal Society ...
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Lysine: a case study in international price fixing
By John M. Connor
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On October 14, 1996 in U.S. District
Court in Chicago, Archer Daniels Mid
land (ADM) company pleaded guilty to
price-fixing in the world market for the
amino acid lysine. In the plea agreement,
ADM and three Asian lysine manufac
turers admitted to three felonies:
colluding on lysine prices, allocating the
volume of lysine to be sold by each manu
facturer, and participating in meetings
to monitor compliance of cartel mem
bers. I A corporate officer of ADM testi
fied that his company did not dispute the
facts contained in the plea agreement. In
addition to precedent-setting fines paid
by the companies, four officers of these
companies pleaded guilty and paid hefty
fines, while four more lnanagers have
been indicted and face probable fines and
jail sentences for their leading roles in
the conspiracy.
The lysine price-fixing episode \vas one
of the largest, best documented, and most
i 1~1 purta ra prU~t~(,ulI()11;:; j I)
• '''J ~; I
under t he ~:,ht'i'LLan A,ct ", 1 ,'1'
lysine cartel \vas striking III it~· (:rH': pn.'
hensive, multinational dimensions. Both
the structural characteristir'Q nfthp 'vnrlrl
lysine market as well as the cOrp0l'a.Lc
management cultures of the principal
conspirators helped facilitate collusive
selling behavior for about three years.
Antitrust officials have learned how easy
it \vas for four determined companies
v;ith sales spanning five continents to
organize a highly profitable cartel that
could easily have gone undetected. Man
agers of companies will see that the pen
alties for and chances of being caught
fixing prices have escalated as a direct
result of the lysine episode.

has no substitutes, but soybean meal also
contains lysine. Sometime in the 1960s,
Asian biotechnology companies discov
ered a fermentation process that con
verts dextrose into lysine at a much lower
cost than conventional extraction meth
ods. 2 By the 1980s, they were importing
large quantities of dextrose from U.S.
wet corn millers and exporting high
priced lysine back to the USA. ADM
became the largest U.S. manufacturer of
lysine in February 1991 and quickly
gained about half of the U.S. market.
U.S. lysine consumption grew 10 percent
per year in the 1990s. The U.S. D1arket
reached sales of $330 million in 1995;
world sales totaled $600 million.

Archer Daniels Midland
AD11 is a large and diYersified com
pany. In fiscal year 1995, ADM had
consolidated net sales of $12.7 billion.
During 1986-1995, ADM's net sales had
increased by 10.1 percent per year. ADM's
major divisions are oilseed and corn starch

market sales concentration was very high.
The lysine cartel consisted of four manu
facturers that produced 95 percent of the
world's feed-grade lysine. During 1994,
ADM supplied 48 to 54 percent of the
U.S. market. Second, lysine is a perfectly
homogeneous product. Third, technical
barriers to entry are high. Plants are
highly specialized in production (imply
ing large sunk costs of investment), and
their sizes are large relative to market
demand. Patents and technological se
crecy impede entry. Fourth, market
power is difficult to exercise when accu
rate price reporting mechanisms exist,
such as auctions in public exchanges.
Domestic lysine prices are almost com
pletely hidden from public view. Fifth,
lysine purchases were large and infre
quent. Animcl}-feed manufacturers pur
chased lysine by the ton. Large and
lumpy orders are easier for a cartel to
lnonitor for cOlnpliance than fn.;cILh..·nL
small transactions.
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d cu it f J1S , and a h os t \ d til Itt 1,_' r !
'.'~'products. Within the corn products divi
sion, fructose and ethanol are mature or
lnaturing industries \\ i.: L ::-.lu\'. ~J"
and narrowing margins; however, the
other bioproducts from corn generate
much higher margins. During 1989-1995,
ADM invested $1.5 billion in its
bioproducts division.
For a company of its size and diversity,
ADM is managed by a remarkably small
number of managers. 3 Dwayne Andreas
and a few top officers reportedly made all
major strategic decisions from 1970 to
1997. Until late 1996, the ADM board
contained a large majority of current and
Lui Iner company officers, relatives and
The market for lysine
long standing close friends of Andreas, or
Lysine, an essential amino acid, stimu
officers of companies that supply goods
lates growth and lean muscle develop
and services to ADM.
ment in hogs, poultry, and fish. Lysine
Andreas has built a legendary network
of po\vprful business and .gOvernn1ent
contacts SInce the 1960s. 11<.: V;d:-:i ~lu~e
friends \vith and contributor to a \-vide
John M. Connor is Professor, Depart
array of farm-state Congressmen and
ment of Al!ricultural Economics, Purdue
uruver~uJ. Ur.
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lysine buyers in estimating the overcharges
they may have incurred as a result of the
conspiracy. All statem.ents of fact in this
paper are based on publicly available
materials, and all opinions expressed are
Dr. Connor's own and not necessarily
those of any party or lawyer involved in
the legal proceedings discussed in this
paper. The author thanks Jay Akridge,
Mike Boehlje, Peter Barry, Lee Schrader,
Chris Hurt, and anonymous reviewers of
Choices for their constructive comments.
Purdue Journal Paper No. 15439.

and Robert Dole. Since 1979, Andreas
and ADM have contributed more than $4
million to candidates for national office
or their parties. ADM has benefitted
greatly from the U.S. sugar program and
from federal ethanol subsidies and usage
requirements. 4

Economic conditions facilitating
price-fixing
With one or two exceptions, the lysine
market exhibits all the economic condi
tions that facilitate price fixing. First,
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ano one South l~(jreall company (Sewon)
were exporting about $30 million oflysine
J!
"'; r t
'he lJn;tpn St8tps 8no charg
ing $1.00-$2.00 per pound, much less
than U.S. organic chemical companies
were charging for extracted lysine. Then,
ADM discovered why Asian biotechnol
ogy companies were buying so much dex
trose from the United States-it is the
raw material for lysine made by fermen
tation. In 1989, ADM committed an
initial $150 million to build the world's
largest lysine factory in Decatur, Illinois
and hired 32-year-old biochemist Mark
Whitacre to direct the new lysine divi
sion. Production began in February 1991,
and a "tremendous price war" erupted.
The U.S. price dropped from $1.30 in
1990 (or $1.20 in January 1991) to a
record low of $0.64 in July 1992. ADM':-
cost of production is, reportedly, bet\veen
SU.GS lu ~O.7U !JC'! l";~!' ,·1 \ 1 .. ', t}j(i planT
1(in~: prlcl':
is operating as de.sign~'fl·
near $0.60, ADM was 10." .. _ Inillions o!
rln 110"rC'

nor nV'lllt 1

.

bons. Asian producers were su11er1l1~
even greater losses per ton.
About this time, the lysine division
was placed under ADM V.P. Terranct:
Wilson. In April 1992, Wilson and
Whitacre met with Ajinomoto and Kyo\va
Hakko in Japan where they proposed thf:
formation of an "amino acids trade asso
ciation." By this time ADM controlled.
one-third of the world market. In Jun(:
1992, the first of many meetings of tht:
"lysine association" took place in Mexic<
City. The three companies (and later ;,:

Korean company) discussed rais
A "':'()uth
19 prices, allocating production, and
,,:.:-tting sales shares across several re
::ons of the world.
The conspirators apparently were suc
-:'ssful in raising the U.S. price of lysine
$0.98 for three months (November
: 992 to January 1993). From October
: 993 to August 1994, prices held at a
-ready $1.08 to $1.13 and then rose again
:.-, about $1.20 for another six months.
: ~1dustry output growth was constrained
. )halfits historical rate. A year after the
',)nspiracy ended in late 1995, U.S. lysine
··xports doubled.
Whitacre was recruited by the FBI as a
-ccret informant (a "mole") in November
:992. Up until June 1995, he provided
~undreds of audio tapes of many price
~ixing meetings concerning lysine, citric
.lcid, and fructose. The FBI secretly
:nade additional video tapes ofthe "lysine
.lssociation" meetings. A federal grand
'ury was formed in Chicago in early June
If 1995 and obtained subpoenas for all
lnformation on price-fixing by ADM and
1ts co-conspirators.
More than 70 FBI agents raided ADM's
corporate offices in Decatur, Illinois on
the night of ~June 28, 1995; many ADM
officers were interviewed in their homes
that night as well. Seized documents
~how 1992-1995 "sales targets" and "ac
t ual sales" by all members of the lysine
association.
Documents were subpoe
naed from many other firms as well. In
the three following lnonths, ADIVI's stock
price fell 24 percent (82.4 billion of mar
~et value L At its ()ctober 1995 stock
holders' meeting, Chairman Andreas did
not allow c}jscussion of the price-fixing
charges. By February 1996, ADM had a
total of at least 85 suits filed against it, 14
by lysine buyers and many others by
:-:tockholders claiming mismanagement
and failure to divulge material informa
tion.
In the spring of 1996, the Department
I)f Justice's criminal case was beginning
to falter. No indictments had yet been
filed. The DOJ was targeting (Executive
\T. P.) Michael And reas and Terrance
\Vilson for crin1inal charges, but not a
single ADM officer offered to corroborate
the evidence. The Asian companies also
refused to cooperate.
Moreover,
Whitacre's credibility was tarnished by
his own admission that while an FBI
mole he defrauded ADM of $9 million.
In April 1996, ADM, Ajinomoto, and
Kyowa offered to pay "civil damages" of
$45 million to the class of buyers of lysine
during 1994-1995. Technically, the three
companies were not admitting that they
\vere guilty of price fixing. The class was
represented by a Philadelphia law firm
that made the lowest fixed-fee bid in an
unusual auction held by a U.S. 7th Dis
:

r,

I

trict Court judge. The judge refused to
consider bids based on conventional per
centage contingency fees. Buyers had
three months to decide whether to accept
an assured part of the $45 million settle
ment immediately or to "opt-out" of the
agreement and possibly win larger settle
ments in the future. Based on a damage
estimate that was 10 to 12 times higher,
32 large companies did in fact opt out.
The judge was criticized for rushing to
judgement civil penalties that normally
follow the completion of the criminal
case. Law firms operating under fixed
fees have incentives to settle quickly
rather than to wrest bigger settlements
through protracted negotiations.
In a shocking setback for ADM, in
August 1996 the three other lysine co
defendants "copped a plea." In return for
lenience, the three Asian companies filed
guilty pleas, and three of their executives
admitted personal guilt and agreed to
testify againstADM. Now isolated, ADM's
lawyers began to negotiate in earnest
with the DOJ. On October 14, 1996, ADM
also agreed to plead guilty to criminal
price-fixing, to pay a $70 million federal
fine for its lysine activities, and to fully
cooperate in helping the DOJ prosecute
M. Andreas and T. Wilson. Numerous
changes in ADM's Board of Directors
occurred soon after: M. Andreas was
placed on "administrative leave;" T. Wil
son resigned; and D. Andreas was re
lieved of his duties as CEO (though he
keeps his title of Chairman L
The criminal fines and civil dalnages
have cost the guilty parties at least $159
million in the case of lysine alone as of
late 1997. Legal costs are around $76
million for lysine and other commodities,
and shareholders' suits were settled for
$38 million by ADM. The total monetary
costs for price-fixing, mismanagen1ent,
and fraud for all three products (lysine,
citric acid, and fructose) are $600 million
and rising. 6

Price-fixing injuries
The courts have held that price-fixing
is per se illegal under the 1890 Sherman
Act. That is, in a criminal case, prosecu
tors need only prove that an agreement
was "beyond a reasonable doubt" made to
restrain prices or output; it is not neces
sary to prove that the agreement was in
fact put into operation. A conspiracy to
manipulate prices is illegal even if no
economic harm can be identified. How
ever, antitrust offenses typically do cause
economic harm to many groups: rival
firms, buyers, suppliers, employees,
shareholders, and other stakeholders.
Plaintiffs in a civil antitrust case bear a
heavier evidentiary burden of proof than
in a criminal case. The plaintiff must
prove "with reasonable certainty" that

the violation occurred (often using evi
dence from an earlier criminal proceed
ing to do so) and that it suffered a com
pensable harm as a result of the viola
tion. In order to estimate damages, a
plaintiff must determine the difference
between the revenue actually earned
during the period of unlawful conduct
and what would have been earned absent
unlawful conduct.
Five potential groups may be harmed
by price-fixing. 7 The first and clearest
case of damages involves direct purchas
ers who pay an inflated price called the
overcharge. Buyers who were over
charged have had standing to recover
three times the overcharge since the first
federal price-fixing case was decided in
1906. Lysine overcharge estimates
ranged from $15 to $166 million. Second,
a portion ofthe overcharge is passed on to
the indirect buyers of products contain
ing lysine. In the present case, hog and
poultry farmers who buy prepared ani
mal feeds containing lysine are harmed
by both the higher price of animal feed
and lost farm sales. Under many state
antitrust statutes, indirect overcharges
are recoverable in state courts, but since
1977 no standing is given to indirect
buyers in federal courts. Several such
lysine suits are on-going.
A third group ofbuyers may be harmed.
If a cartel does not contain all the produc
ers in an industry, nonconspirators
("fringe" firms) may raise their prices
to\vard the cartel's price. Direct buyers
from noncartel sellers are harmed, but
under the law only the conspirators are
liable to pay damages. Thus, noncartel
sellers can enjoy excess profits during
the conspiracy period. This type of injury
did not apply to lysine because almost all
sellers in the \vorld belonged to the con
spiracy.
Those forced to buy inferior substi
tutes or those who reduced their pur
chases in response to the higher price
make up a fourth group harmed by price
fixing. Although well accepted as a social
loss by economists and some legal theo
rists, the parties incurring deadweight
losses generally have been denied stand
ing to sue by the courts. Finally, price
fixing harms those suppliers of factors of
production to the conspirators who lose
sales or income because of output con
traction. The courts do not usually allow
standing for such parties, such as work
ers forced into unemployment, because
the injuries are viewed as indirect or
remote.
Normally a civil class-action suit is
settled after the conclusion of the
government's case. The lysine story is
more complicated because the civil class
action suit was settled three monthsprior
Continued on page 6
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FLEX CONTRACTS/Cant. from page 1

· Rejected Grain Land's contention that
the Minnesota federal district court's
decision prevented or estopped the CFTC
from reexamining the facts and law ap
plicable to Grain Land's contracts.
· Concluded that Grain Land's con
tracts merely provided producers with
"optional delivery." Specifically, the ad
ministrative law judge found that "[a]
producer who entered into [Grain Land's]
Flex HTA contract was not binding him
self, at the time he signed the Flex HTA
contract, to deliver grain - but only to
deliver grain if the producer chose to set
basis or if the producer failed to set basis
by a certain ti'ne and [Grain Land] did
[emphasis in original]."
· Said that Grain Land's "attempt to
characterize its Flex HTA contract as
'ident ira]' to the hedvc-to-a r·"lY0 cont raft s
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Penalties for price fixing
Parties guilty of criminal price fixing
are sanctioned by means of fines and
imprisonment. The ADM affair signaled
a significant escalation in price-fixing
fines. A major change in price-fixing pen
alties came in 1975 when Congress up
graded antitrust crin1es from misdemean
0rs to felonies. Under 1991 federal sen
tencing guidelines, any felony can be
punished by fines equal to twice the
h;11'1n ~\1ffered hy vicl in1S IIp to 1975. thf,~

",,1>\...1

HTA contracts] to be disingenuous at
best. [Grain Land] overlooks the fact
that none of those hedge-to-arrive con
t r act S con t ai ned a canc<, l:! : ;() n c 1:1 U sc
sinlilar to Grain Land's Fl,~x I-lTr\. Even
th e (I r: un Lan d l~ d'; Pjoy t",: ' II () ,_:;'1;, <~ u~d
the j. X .l 1. i'.\ CL rue ttL. ' " : i . u t. ~ t t h L'
constructed the Flex HTA by adding a
cancellation provision to a 'standard'
hedge-to-arrive contract."
· Concluded that Grain Land's con
tracts "served substantially the same
function as exchange-traded futures con
tracts: providing participants with an
opportunity to assume or shift the risk of
price changes in an underlying commod
ity lvithout the forced burden of delivery
[emphasis in originalJ."
· Entered a "cease and desist order" to
prevent Grain Land from "continued ef
forts to collect grain pursuant to its Flex
HTA contracts, through deliveries made
to its agent."
· Declined to issue a monetary penalty
against Grain Land because its ··wrong
doing has caused its demise .... A civil
monetary penalty would serve no pur
pose in the case and, therefore, such a
sanction \vi11 not be imposed."
The administrative law judge's initial
decision in CFTC Docket # 97-1 becomes
final 15 days from entry of the Nov. 6 th
order unless an appeal is filed with the
full commission, or if the commissioners
decide on their own to review it. In that
case, the five CFTC commissioners would
review and rule on the claims brought by
the CFTC Division of Enforcement.
-David Barrett, National Grain and
Feed Association, Washington, DC
l'

to the criminal pleas. Settling the class
action suit early gave ADM two enor
mous advantages in its legal strategy.
The criminal guilty pleas could not be
entered as evidence in the class-action
case, nor could the size of the DOJ fines
be used as a guide to settling ci viI dam
ages.

lysine, but soy meal is quite rich in lysine.
When soybean prices are high and corn
prices low to moderate, a corn-lysine mix ,
is much cheaper than an equivalent ..
amount of soy meal. During 1991-1995, a
typical 97-lb.-corn-3 lb.-lysine mix was
cheaper than 100 lb. of Midwest soy mea]
more than 90% of the time.
Experts say that a growing pig needs
on average about 22 grams of lysine per
day for optimal growth. According to
Pete Merna of the Illinois Pork Produc
ers' Association, a typical Corn Belt pork
producer that utilizes 100 tons offeed per
year would have to buy, directly or indi
rectly, about 3 tons of lysine. During the
height of the lysine conspiracy in 1994,
that lysine would have cost farmers or
feed manufacturers $7,200, which was
almost double ADM's cost of making
lysine. Most farmers had no choice but to
pass on the $3,600 in extra costs to the
pacl:Pl and, ultinlately, the final con-
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rations was three times overcharges plus
$1 million; since 1995, the exposure h;·s
risen to five tinIes the overcharges, a1
n)ost :-l GO pprcent jncn~asv
The fjr:-:'t application of the "t\vo-tirnes"
1\....·1'1

,\

! Utt

In

lJ~.)

rt'blill(d

Jlj

:t

.:

fl:lted.

r~v

Ii)\'

1'ouph eq ir·nr'lt(~. farp, re\"

~;J

n t~' :1. t'o!' one conlp,1 L~ Tt ~', ,-"." /; d
time this rule was invoked \vas in Octo
ber 1996 when ADM was fined $70 mil
lion for the lysine conspiracy and $30
million for its leading role in the citric
acid conspiracy. However, the DOJ ex
plicitly rewarded ADM \vith a discounted
fine because the company had agreed to
cooperate in prosecuting other compa
nies as well as two of its own officers eM.
Andreas and T. Wilson) 8 The Asian lysine
producers received even larger discounts
because they agreed to cooperate with
prosecutors two months before ADM did.
The size of the discount awarded to the
lysine producers for their good behavior
is not known, but could be as high as 50
percent. In addition, the DOJ agreed to
forgo prosecuting ADM for its role in the
potentially larger corn-s\veeteners case.
Thus, the $70 million lysine fine is at
most a minimum indicator of the true
overcharges incurred by buyers of lysin I'.
Given ADM's share of the lysine mar
ket, one can infer that the total over
charge on direct buyers of lysine was at
least $65 million, but it could have been
as high as $140 million. Sales of lysine
during the conspiracy were about $495 to
$550 million, so the conspiracy raised
U.S. lysine prices by 12 to 28 percent
above the competitive price

Implications for producers
Lysine is one of 20 essential amino
acids necessary for muscle and bone de
velopment in monogastric meat animals.
Hogs and poultry cannot manufacture
lysine on their own, so it n1ust be in
gested. Wheat and corn have traces of
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rise in retail pork prices, the quantity
den1and~d decre8sed. Some pi'll~k produc
ers were forced to cut back on production
·,'.-hr'}1 ;Y'::lnr J 1 r3('(';-: \\ t'l'(\ artir{~j;_-i11_\ in

: ~u

ulJ.lllvl.1 uurlllg the CUll;.:,V1raCj.
But the greatest injury was to produc
ers and feed companies that were over
charged some $65 to $140 million for the
lysine they bought during the conspiracy
By curious twist in federal antitrust la\\".
only direct buyers of lysine can sue for the
treble damages due to them. Michigan
and 15 other states allow indirect buyers
to sue for price-fixing damages under
state antitrust laws. To put it in a
nutshell, if a pork producer mixes his
own feed or lives in Michigan, he is en
titled to get triple damages ($11,000 in
our example) from the lysine makers.
But if the producer buys pre-mix and
lives in Indiana, he has no right to sue.

Final observations
The lessons for public policy and man
agers ofn1ultinational agribusiness firms
are profound. A statement of U.S. Attor
ney General Janet Reno (DO(T) on the
day ADM pleaded guilty said in part
"This $100 million criminal fine should
send a message to the entire world'"
Measured by the widespread attention of
the world's business press and by the
sharp reaction of ADM's stock prices, she
is certainly right. The lysine settlements
demonstrate that the cost of discovered
price fixing has suddenly gone up. More
over, the chances of being caught are no\v
higher than ever. 9 Dozens of investiga- i.
tions of international price fixing have ,
since been launched by federal authori
ties, and a new era of multilateral coordi
nation among the world's antitrust agen
cies has begun. 10
The antitrust agencies have reason to

_-'SINE/Cont. from page 6
'\~: onitor

wet-corn millers closely for price
·:xlng. Lysine and citric acid are but two
:' a long list of synthetic organic chemi
,ds now being made by ADM and other
.;. ~t-corn milling companies. The rapid
.::owth of specialty chemicals made from
'fn starch is partly the result of entry of
·;:et-corn millers into the traditional syn
. ~etic organic chemicals industry, which
-:l.ld sales of nearly $100 billion in 1995.
:-hese products include food ingredients
~uch as sorbitol), feed ingredients (tryp
. 'phan), and medicinals (ascorbic acid).
~-or most specialty organic chemicals,
:11y one to three domestic producers are
:ctive. For example, in 1994 ADM was
ne of three U.S. manufacturers of lactic
_~cid, sodium lactate, and sodium glucon
_~ re. As wet-corn millers continue to move
nto these specialty chemical markets
·.\·ith their high sales concentration, the
lpportunities for price-fixing will in
,Tease.
The lysine conspiracy resulted in far
reaching changes in ADM's governance
~tructure and leadership. Three ofADM's
\)fficers were convicted on criminal
charges, and more are under indictment.
The ADM board of directors has been
transformed. Up to 1995, the great ma
Jority of the 17 board members were
insiders by anyone's definition. In 1996,
eight insiders on the board resigned, but
not all their replacements pleased the
stockholders. A resolution by institutional
~hareholders of ADM that \vould have
1n1posed stricter guidelines in selecting
Hltside directors nearly passed at l\Dl\!I's
1996 annual meeting. In April 1997,
O\vayne Andreas relinquished his title of
CEO to his nephe\v G. Allen Andreas.
Antitrust prosecutors tend to target
companies like ADM that lead their in
dustry. Targeting high profile cornpanies
is a wise use of constrained adn1inistra
rive resources because it increases the
deterrence effect. Moreover, the DOJ
Imposed sanctions on ADM that have
markedly changed the rules of the price
fixing gambit. Since 1996, price-fixers
have faced public penalties and private
damages that are live tilnes their illegal
profits, far higher than their previous
exposure. If the "two-times" rule for fines
is fully applied, then patient private plain
tiffs will have a clearer guide to the treble
damages they may seek.
Perhaps the most important lesson of
the lysine conspiracy for antitrust en
forcers is the ease with which an interna
tional cartel was formed and executed.
, The two smaller lysine producers claimed
that they were coerced into joining the
cartel by leaders ADM and Ajinomoto,
and leaked tapes of the price-fixing meet
ings corroborate the charge. 11 With just
two or three top managers from each
company attending meetings around the

world every month or two, the conspira
tors were able to arrive at complex allo
cations of production from at least six
plants, exports from three countries, and
sales to five continents that were, if not
optimal, highly profitable. The cartel hung
together in the face of gyrating and un
controllable soybean and corn prices and
a presumptive cultural chasm between
ADM and its three co-conspirators. Were
it not for a well placed whistle-blower,
the lysine cartel might still be in full
operation today.
Because it was an international con
spiracy, overcharges as large as those in
the United States were very likely in
curred by buyers of lysine in other parts
of the world. In mid-1997, antitrust au
thorities in the European Union and
Mexico opened duplicative investigations
of lysine price fixing. The multinational
character of the lysine conspiracy under
scores the need for multinational legal
approaches. 12 Recent court decisions
make it clear that U.S. authorities can
seek redress from off-shore conspiracies
that affect U.S. trade or domestic com
merce. However, effective national pros
ecution is unlikely unless the target com
panies own significant assets in the af
fected nation's territory. Bilateral anti
trust protocols have been signed, and
formal annual meetings have recently
begun among the U.S., Japanese, Euro
pean Union, and other antitrust agen
cies, but so far cooperation is limited to
gathering and sharing of information. It
is difficult to envisage a legal structure
that \vould permit n1ultilateral prosecu
tions of international cartels.

trust Damages: Legal and Economic Is
sues. Chicago, Ill.: Section of Antitrust
Law, American Bar Association (1996).
8 These two were found guilty in District
Court in Chicago in September 1998.
9 Anne K. Bingaman, The Clinton Admin
istration: Trends in Criminal Antitrust
Enlorcement, Speech before the Corpo
rate Counsel Institute, San Francisco,
California, November 30, 1995 (also go
pher:!/justice 12. usdoj .gov:70100/a tI'l
talks/speech.n30 ).
10Connor, John M. The International
Convergence ol Antitrust Laws and En
lorcernent. Review of Antitrust Law and
Economics (forthcoming 1998b).
11 Kurt Eichenwald, The Tale olthe Secret
Tapes: Bizarre and Mundane Mix at Ar
cher Daniels, New York Times, Novem
ber 16, 1997 at 3-13 of Section 3.
12 Supra note 10.

France/Cont. from page 6

suggest that leaving genes that code for
antibiotic resistance in food products does
not constitute good practice.
The second consideration that swayed
the court was the "precautionary prin
ciple" that is enshrined in the French
"rural Code." In broad terms. the prin
ciple sets out to impose a cautious ap
proach on the approval of the relea~e of
new GM products into the environment.
This can be contrasted with the so-called
"familiarity principle" that can be found
in some U.S. Government Departments'
approaches to new GM products. Signifi
cantly, the precautionary principle in
respect of the environment was empha
1 DOJ. Archer Daniels Midland Co. to
sized in the Treaty of Maastricht, which
Plead Guilty and Pay $100 Million lor
has been signed by many European coun
Role in Tloo International Price-Fixing
tries. This no doubt had an effect on the
Conspiracies. Washington, DC: U.S. De
precautionary language in the French
partment
of
Justice.
(Http://
law. Applying this principle, the court
www. us doj. gov I go p he I'd a tal a trl
suggested that in the current state of
press_releases/1996press/5 08at. h tm).
knowledge, the situation was serious
2 Connor, John M., Archer Daniels Mid
enough to suspend the decision of the
Minister to approve the GM seeds.
lartd: Price Fixer to the World, Staff Pa
per SP 98-0 1. West Lafayette: Depart
It is clear that more research is needed
ment of Agricultural Economics, Purdue
to satisfy both the public and the courts
University (January 1998a). E.J. Kahn,
in Europe that GM products are safe
enough to be released into the environ
Supermarketer to the World: The Story ol
ment and onto the market. On current
Dwayne Andreas, CEO olArcher Daniels
Midland. Warner Books (1991).
evidence, the debate is set to run on and
3 Scott Kilman and Bruce Ingersoll, Risk
on.
A Verse. The Wall Street Journal, Octo
ber 27, 1995 at AI.
- Ben Thomson, Department ol Law,
4 James Bovard, Archer Daniels Mid
University ol Shellield; reprinted lrom
Inlormation Systems lor
land: A Case Study in Corporate Wellare,
Policy Analysis No. 241. Washington,
Biotechnology's ISB News Report,
DC: The Cato Institute (September 1995).
November, 1998, pp. 1-2.
5 Mark Whitacre, My Life as a Corporate
Mole for the FBI. Fortune, September 4,
1995 at 52-68.
6 Supra, note 2.
7William H. Page (editor). Proving Anti
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1999 membership renewal notice
Membership dues for 1999 become due in January. For those of you \\Tho may ,v1sh to Y'pne,\~T in this calendR:
1998 liueS rl;ll.l.~liL L,t'g·Ulu.r nlenlbership-~75; student Inelnbership-$25; sustaining membership-$150;
overseas-$95; institutional (up to 3 rnembers)-$200. Please n1ail to: AALA, University of Arkansas-School of
Law, Fayetteville, AR 72701. Renewal notices will be mailed later this month. We ask that you check and correct,
as necessary, the information for the membership and Web directories and return it as soon as possible. Be sure
to add your e-mail and web site if applicable. Dues, for persons who joined the Association after May 31st, will
be prorated.

ye~ir, the

Sustaining members
The Association would like to thank the following 1998 sustaining members.
William Abell
Mike
Cone
Phillip Kunkel
Walter Armbruster
Patricia Allen
Conover
Thomas Lawler
William Babione
Farmers National CO.
Robert Purcell
William Bridgforth
Neil Hamilton
Peter Quinn

John Rittenour
Henry Rodegerdts
William Schwer
Glen Ziegler
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