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Eighth Circuit deniesBivensclaim against FSA
agents and employees

The Eighth Circuit has held that farm program participants whose constitutional rights are allegedly
violated by USDA Farm Service Agency (FSA) agents and employees may no®itiegsaction

for damages against those agents and employees if the actions giving rise to the alleged violation:
are reviewable through the FSA and USDA National Appeals Division (USDA NAD) appeal
processesCarpenter’s Produce v. Arnoltilo. 98-3700, 1999 WL 685789 (8th Cir. Sept. 3, 1999).
Relying onSchweiker v. Chillicky487 U.S. 412 (1988), for the proposition th&ieensclaim is

not available where Congress has provided what it considers an adequate remedial mechanism fc
constitutional violations in the course of the administration of a federal program, the Eighth Circuit
held thatthe USDA NAD appeal process was such aremedial scheme. The congressionally-create
USDA NAD appeal process, therefore, foreclosed a program participant’s ability to seek damages
for constitutional violations und@&ivens

InBivensv. Six Unknown Named Agents of the Federal Bureau of Nar408¢$.S. 388 (1971),
the Court held that money damages could be sought againstindividual federal officers for their alleged
violation of the plaintiff's rights arising under the Fourth Amendment. The Court reasoned that a
federal cause of action for money damages could be inferred directly from the Fourth Amendment,
and it concluded that the judiciary had the authority and the duty to provide a remedy to ensure the
necessary relief for violations of the Fourth Amendment by federal offldeet.392. It suggested
without elaboration, however, that it would not create a remedy if “special factors” counseled
hesitation and if Congress had specified an alternative mechanism that Congress believed provide:
an equally effective substitutd. at 396-97. Subsequent Court decisions extended so-dailesh’s
actions” to alleged violations of Fifth, Eighth, and First Amendm@&wasis v. Passmad42 U.S.

228 (1979)Carlson v. Green446 U.S. 14 (1980Bush v. Lucgs462 U.S. 367 (1983)(denying
aBivensremedy in that case, but accepting the existenc®iemsremedy for violations of the
First Amendment).

In the first of these decisiori3avis v. Passmatthe plaintiffs had broughtivensaction against
acongressman for gender discrimination in violation of the Fifth Amendment. In allowing the action
for money damages to proceed, the Court rejected the argument that Congress had intended t
foreclose other remedies when it exempted congressional employees from the protection of Title
VII. 442 U.S. at 247. In the second decisiGaylson v. Greenthe Court considered for the first
time whether the existence of an alternative remedy, the Federal Tort Claims Act, foreBlosad a
claim. Itheld that it did not, reasoning tBatensactions allowed more effective reliefthan the Federal

Continued on page 2

NFO contracts held unenforceable

In the Federal District Court, Northern District of Ohio, Eastern Division, a jury found that the
National Farmers Organization could not enforce certain marketing contracts between the NFO and
a family owned grain producer, the Fleck Brothers Partnership (the “Fle®&sQ, Inc. v. Fleck
Brothers PartnershipUnited States District Court for the Northern District of Ohio, Case No.
3:97CV7517 (1999). Pursuant to the underlying contracts, the NFO agreed to assist the Flecks ir
marketing and selling grain produced by the Flecks. The NFO represented to the Flecks that its
national presence and expertise in the grain market would allow the NFO to procure the best price
possible for the Flecks’ grain. The marketing concept was that the NFO would use its expertise to
enter into contracts on behalf of the Flecks with third-parties (i.e., grain elevators) and the Flecks
would deliver grain pursuant to these third-party contracts. Pursuant to the marketing contracts
with the NFO, the Flecks committed certain amounts of grain it would allow the NFO to market.

The marketing contracts at issue were identified by the NFO as “Spike-Up” and “Grain

Marketing” agreements. From 1993 to 1996, the Flecks entered into nine of these marketing
agreements. Six of the nine marketing agreements referenced “trigger prices”. The Flecks claimec
that the NFO represented to them that the trigger price was the price the Flecks would ultimately
receive for their agricultural commaodities if the market hit the price. If the market did not hit the
price, the contract would expire. The NFO contended that hitting the trigger price only set the sale
process in motion, but did not guarantee a minimum price.

Continued on page 3
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Tort Claims Act, including a jury trial and puni- the mechanisms thatthe Court held had displacedunity for monetary relief other than program
tive damages. 446 U.S. at 22. In the third decision the Bivensremedy inBush the Court summa- benefits, the Eighth Circuit noted that the Court
Bush v. Lucaghe Court held that the existence rized what it had held iBushand a decision in Chilickyhad counseled that the adequacy of a
of alternative remedies under Civil Service Com- rendered on the same dayBassh Chappell v.  separate remedy “was a policy decision best
mission regulations promulgated pursuantto theWallace 462 U.S. 296 (1983), as follows: “When made by Congress, and not by the Court.”
Civil Service Reform Act precluded a federal the design of agovernment program suggests thaCarpenters Producat *2 (citingChilicky, 487
employee’s suit against his superiors for alleg- Congress has provided what it considers ad-U.S. at 428-29). The Eighth Circuit also distin-
edly demoting him for his public statements in equate remedial mechanisms for constitutionalguished an earlier decisionkrueger v. Lyng
violation of his First Amendment rightil. at  violations that may occur in the course of admin- 927 F.2d 1050 (8th Cir. 1991), in which the
385. In so doing, the Court departed from its istration, we have not created additioBalens  separate remedy was created entirely by regula-
analysis inCarlsonby not discussing jury trials remedies.” 487 U.S. at 423. tion, and not by statute. The USDA NAD
or punitive damages. Instead, it focused on the In Carpenter’s Producghe action before the remedial scheme, the court noted, was created by
congressional action under which “[flederal civil Eighth Circuitwas against agents and employeesCongress, and the scheme added steps to the
servants are now protected by an elaboratepf the Arkansas State FSA Committee who hadappeal process that existed under the regulatory
comprehensive scheme that encompasses sulallegedly violated the plaintiffs’ Fifth Amend- appeal process of the FSA.
stantive provisions forbidding arbitrary action mentrights by discriminating againstthemonthe The Eight Circuit’s decision follows the trend
by supervisors and procedures—administrativebasis of their race in connection with the evidenced by recent Supreme Court and lower
and judicial-by which improper action may be Committee’s review of their eligibility for disas- court decisions to decline to expand Bieens
redressed.ld. ter assistance benefits. Though they eventuallyremedy into “new contextsSee3 Kenneth Culp
Subsequently, ischweiker v. Chilicky487 received their benefits following their adminis- Davis & Richard J. Pierce, JAdministrative
U.S. 412 (1988), the Court was faced with atrative appeals, the plaintiffs sought money Law Treatise&d 19.5 (3rd ed. 1994 & Supp. 1998).
Bivensaction alleging a violation of the plaintiffs damages und@&ivens One of these new contexts now appears to be
due process rights by one state and two federal Inaffirmingthe district court’s dismissal ofthe actions by FSA agents and employeesin connec-
officers as the result of an improper denial of plaintiffs’ action, the Eighth Circuit relied on tion with matters administratively appealable to
Social Security benefits. Concluding that the Chilicky to hold that the combined FSA and the USDA NAD.

available administrative and judicial remedies USDA NAD appeal processes precluded the —Christopher R. Kelley
provided by statute were indistinguishable from plaintiffs’ action. In response to the plaintiffs’ Assistant Professor of Law, University of
arguments that these appeal remedies were inad- Arkansas, Of Counsel, Vann Law Firm,
equate because they did not provide the oppor- Camilla, GA
Life estate in growing Harl's 14" Edition of
crops Farm Estate and

VOL. 16, NO. 12, WHOLE NO. 193 November199 . .
InHeinold v. Sieck@57 Neb. 413 (1999), afarm

AALA Editor 5 iinda Srim MeCormick couple owned a tract of farmland and deeded theB usiness Planni ng
Alvin, TX 77511 land in fee to a son reserving for themselves alife Vai |ab I e
F’QZ;?&%%E%%%%? estate. The father then entered into an oral leas&t
E-mail: Ilgmccormick@teacher.esc4.co agreement with a third party to farm the property Dr. Neil Harl's 14" edition of Farm Estate and
American Agricultural Law Association lwebsite: htp: on a share-crop basis with the father to receive 8Business Planning has been released according to
ww-agiaw-assn.org 40% share. Mother died and then father died afteiits publisher Doane Agricultural Services. The
Contributing Editors: Matthew A. LaBuhn, Ricketts & Ond crops had been planted in the spring of 1996 butook updates relevant legislation and state law
Co, LP.A, Columbus, OH; John Copeland, Tyson Foof 5, hafgre they were harvested in the fall of 1996. and describes key estate planning tools. It em-
Springdale, AR; McEowen, Kansas State Universit A ; . : A 7 . . :
Christopher Kelley, University of Arkansas. - The father’s will devised his property equally phasizes the basic alternatives available to the
For AALA membership information, contact William P between his two children - the son that held theestate planner and family farm. Key coverage of
Babione, Office of the Executive Director, Robert A. Leflg K . . . . .
Law Center, University of Arkansas, Fayetteville, AR 7270 remainder interestin the farm and a daughter. Thehis complex subject includes: federal and state
Acricultural Law Usdate is oublished by the Amer son claimed title to the growing corn and soybeantaxation, trusts and wills, insurance, and busi-
gricultural Law Upaate Is publishe y the America) H H H
Agricultural Law Association, Publication office: Maynar: crops as the remalnderman under the deed, butess 0rg§n|z§t|on. . . o
Printing, Inc., 219 New York Ave., Des Moines, IA50313. A the daughter claimed that the crops were prop- “ldentification and weighting of objectives
Hghts reserved. First class postage paid at Des Moines| A erty of the father’s estate to be distributed undercontinue to be major problems in estate plan-
the will equally between her and her brother. ning,” explains Harl. He is a professor in Agricul-
This publication is designed to provide accurate af i The court held that the growing crops were ture and Economics at lowa State University,

authoritative information in regard to the subject matter cover| (. . . . . .
Itis sold with the understandiﬁg thatthe pubfisheris notengal pd  Property of the father’s estate in accordance withAmes, lowa. He received his bachelor of science

:?I ren?e(;ing legalt,h accoun:irng, qrtothet profe§si3n?hl senvil . the doctrine of emblements and prior Nebraskadegree from lowa State in 1955, and a Ph.D in

of & competent professional should be sought. || case law. The court noted that the result wouldeconomics from lowa State in 1965. Harl is co-
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NFO Contracts/Cont. from page 1 damages because of the fact that the entities wittagreements. This decision was based on the
Once the NFO received the commitment from which it had entered into contracts pursuant tofiduciary relationship owed to the Flecks by the
the Flecks pursuant to the marketing agreementsthe marketing agreements now demanded payNFO since the NFO was acting as the Flecks’
itproceeded to enter into many rolling Hedge-to- ment for the grain which was not delivered. agent.
Arrive (“HTA'’s”) contracts on the Flecks behalf Pursuant to its complaint against the Flecks,
with third-parties such as grain elevators. Thethe NFO sought to enforce the marketing agree- At the trial of the matter, the jury found that
Flecks did not sign the HTA contracts, and they ments, claiming that the NFO was entitled to as to six of the nine marketing agreements, the
were never consulted prior to the HTA contracts enter into rolling HTA's on the Flecks’ behalf NFO was not authorized to enter into rolling
being agreed to by the NFO. and it was proper to do so under the circum-HTA contracts and that the Flecks did notbreach
As many involved in the agricultural industry stances. This claim was made even though onlythose marketing agreements. Asto the remaining
are well aware, HTAs are more speculative thana few of the marketing agreements even men-three marketing agreements, the jury found that
straight delivery contracts as the delivery price tioned HTA contracts, and none of the contractsthe Flecks technically breached those agree-
can spiraldownward greatly if the market spiked expressly authorized the NFO to enter into HTA ments, but further found that the Flecks were
up unexpectedly. Due to margin calls, the price contracts without permission from the Flecks. excused from performing these marketing agree-
will decline most sharply if the contract is not  The Flecks’ position was that to the extent ments as aresult of the NFO’s breach of fiduciary
delivered on and the contract “rolled” until the HTA contracts were authorized inthe marketing duties owed to the Flecks. The jury even went
next delivery period, as is the case with a rolling agreements, the NFO could not enter into theso far as to find that as a result of the breach of
HTA. HTA contracts without the Flecks’ permission. fiduciary duties owed to the Flecks, it was the
In theFlecksituation the worst case scenario This same argumentwas even more applicable tdNFO that actually breached the marketing agree-
did occur when the price of grain rose dramati- the contracts which did not even mention HTA ments. However, the Flecks did not recover any
callyin1995and 1996. The price the Flecks werecontracts. Furthermore, the Flecks contendeddamages because of afailure to establish thatany
entitled to pursuant to the contracts was reducedhat the NFO breached fiduciary duties owed todamages had been suffered as a result of the
greatly due to the market conditions. As aresult,the Flecks and that the NFO negligently misrep-NFQO'’s breach.
the Flecks did notdeliver the grain required by theresented the terms of, and failed to disclose If you would like any further information
third-party contracts. When prices continued to known risks associated with, both the marketing regarding thé&leckcase you may contact David
maintain a high level during this time period, the agreements and the third-party contracts. Meyer or Matthew LaBuhn of Ricketts & Onda
delivery price provided for in the third-party  In responding to the parties’ motions for Co.,L.P.A., 300 S. Second St., Columbus, Ohio
contracts continued to plummet and the Fleckssummary judgment, the court found that the 43215; (614) 229-4100.

continued to refuse to deliver grain as allegedly NFO had a duty to disclose material facts to the —Matthew A. LaBuhn
required by the third-party contracts. As such, Flecks (including known risks with respect to Ricketts & Onda Co., L.P.A.
the NFO claimed that it incurred $150,000.00 in HTA contracts) relevant to all of the marketing Columbus, Ohio

There’s no free lunch

It's been a difficult morning butit's almost over. cially in rural communities. Church, civic, and instances, the state laws are more restrictive than
The day started with a visit from agents of the school activities may frequently bring together their federal counterparts.

U.S. Environmental Protection Agency (EPA) pork producers and government employees. Federal statute 18 U.S.C.section 201 is the
and the State Department of Natural ResourcesFriendships, or at least friendly acquaintances,general federal prohibition against bribing or
The agents inspected your swine operation inmay develop over a period of time. attempting to bribe a public official. A bribe is
response to a complaint about an alleged viola- Given the social interaction between the par- simply an offer to exchange something of value
tion of the Clean Water Act. ties and the natural friendliness and courtesy ofin return for an official act.

When the four agents firstarrived atyour farm many pork producers, a producer may be in- Inlegal jargon, itis known as a “quid pro quo
you tried to call your nephew, the lawyer. Gone clined on occasion, to offer to buy lunch for a exchange.” Section 201 prohibits the giving or
hunting. government employee. If the producer feels thatpromising of “anything of value” to a public

It turns out not being able to reach your he orshe hasa particularly good relationship withofficial with the intent to influence an official act.
newphew, the lawyer, was a good thing. Every- a government worker, they may even be temptedThe statute defines “public official” to include all
thing seems to have gone well and you saved orio give the government employee or a member offederal employees. “Anything of value” includes
legal fees. Besides, the four agents are actuallfthe employee’s family a gift at Christmas or on money, lodging, transportation, tickets to sport-
very nice. You remember meeting of them yearssome other special occasion (i.e., birthday, wed-ing events, meals and virtually any other gift,
ago in college when you were in a biology class ding anniversary or a child’s high school gradu- service or common courtesy.
together. ation). The monetary value of the bribe is irrelevant,

It is almost noon and you know the agents Unfortunately, the gift or offer of common exceptin determining the amount of the criminal
must be hungry. To let them know there are nocourtesy, such as lunch, places the governmenfine. Besides a criminal fine, a violator of the
hard feelings, you graciously offer to buy them employee in an awkward and embarrassing po-statute may also be imprisoned for up to fifteen
lunch at the local diner. At first you get only sition. It also exposes the pork producer to years. Federal law also prohibits the giving or
stunned silence inresponse. One agent, howevecriminal prosecution as the gift or courtesy may offering of illegal gratuities to public officials.

your old college acquaintance, is clearly agitated.be construed as a bribe or illegal gratuity. Unlike abribe, anillegal gratuity does not require
The agents huddle and you hear the words “cheap proof of a quid pro quo. In other words, the

bribe.” You silently ask yourself, “where is my Gift-giving rules government doesn’t need to prove that theillegal
nephew?” The federal government has strict rules gov- gratuity was given in exchange for a specific act.

Pork producers often come into contact with erning gifts to government employees. The gen-  Until the recent U.S.Supreme Court decision
federal and state employees as the governmengrous but unwary pork producer can potentially in United States vs. Sun-Diamond, in prosecut-
workers perform their official duties. Personal violate a number of federal statutes with a singleing an illegal gratuity case, federal prosecutors
contact with U.S. Department of Agricultural gift, including the Federal Bribery Statute, the only had to prove that a gratuity was given or
(USDA) employees, EPA agents, and PackersFederal Anti-Gratuity Statute, the Agricultural offered to a public official. For example, in this
and Stockyards representatives are relativelyMarketing Act, and even mail and wire fraud article’s opening scenario, the mere offer of lunch

common. statutes. was an illegal gratuity.
Social interaction with many of these same Many state laws prohibiting gifts to state  The Sun-Diamond decision, however, has now
government employees may also occur, espeemployees model the federal statutes. In some Free lunch/Cont. on page 7
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Notes on the judicial review of federal agency action

By Christopher R. Kelley

Judicial review of final federal agency action is doctrines involve the reconciliation of the proper ~ When Congress has statutorily required ex-

presumptively available under the judicial re- roles of agencies and the courts. haustion, “courts are not free simply to apply the
view provisions of the Administrative Procedure common law exhaustion doctrine with its prag-
Act (APA), 5 U.S.C. §8 701-708\bbott Labo-  Primary jurisdiction matic, judicially defined exceptions. Courts must,

ratories v. Gardner 387 U.S. 136, 140-41 “Primary jurisdiction is a doctrine used by of course, apply the terms of the statutd.”§
(1967); see also5 U.S.C. § 702 (“A person courtto allocate initial decisionmaking responsi- 15.3 at 318. Since 1994, a statutory exhaustion
suffering legal wrong because of agency action, orpility between agencies and courts where suchrequirement has applied to determinations made
adversely affected or aggrieved by agency actionoverlaps and the potential for conflict exists.” 2 by the Secretary of Agriculture. 7 U.S.C. §
within the meaning of a relevant statute, is Kenneth Culp Davis & Richard J. Pierce, Jr., 6912(e). At least one court has recognized a
entitled to judicial review thereof.”). Moreover, Administrative Law Treatis@ 14.1 (3rd ed. constitutional exception under this statute,
the presumption favoring review is strodge,  1994)[Davis & Pierce]. If adispute or anissue in Gliechman v. United States Dep’t. of Agr&96
e.g., Gutierrez de Martinez v. Lamagid5S.  a dispute that is within the primary jurisdiction F. Supp. 42, 45-47 (D. Me. 1995), while another
Ct. 2227, 2231-33, 2236 (1995). of an agency is brought before a court, the courthas refused to recognize a statutory interpreta-
APA review, however, is not a vehicle for will dismiss the action or defer any decision until tion exceptionCalhoun v. USDA Farm Serv.
recovering monetary damages because APA §he issue is resolved by the ager@geBernard ~ AgencyNo. 4:95cv365-D-B, 1996 WL 142666
702 excludes relief in the form of “money dam- Schwartz, Administrative Lawg 8.27 (3rd ed.  (N.D.Miss. Mar. 12, 1996). As to constitutional
ages.” Following the United States Supreme 1991)[Schwartz]. The doctrine does not apply exceptions to statutory exhaustion requirements,
Court's decision ilBowenv. Massachuse¥87  “when the issue involved is purely a legal ques- the law is summarized iRafeedie v. INSB80
U.S. 879 (1988), however, it is now clear that tion and does not involve fact-based mattersF.2d 506 (D.C. Cir. 1989).
“money damages” does not include relief of a requiring agency expertise or experiende,’s Courts are also constrained by APA § 704
restitutionary natureSeeDavid A. Webster, 8.27 at 529 (citingsreat Northern Railway v. when applying the exhaustion doctrineDiarby
Beyond Federal Sovereign Immunity: 5 U.S.C. 8 Merchants Elevator Cp259 U.S. 285 (1922)), v. Cisneros113 S. Ct. 2539 (1993), the Court
702 Spells Relig#9 Ohio St. L.J. 725 (1988).  and “the key factor is still what it was when the relied on § 704 to hold that when an agency takes
Inaddition to being unavailable when “money primary jurisdiction doctrine was firstannounced otherwise final agency action, a court cannot
damages” are sought, the APA’s judicial review early in the century: to give effectto “a desire for require the aggrieved party to exhaoistional
provisions also do not apply when “(1) statutes uniform outcomes.” Bernard Schwarfgmin-  administrative appeal®arby v. Cisneroseld
preclude judicial review; or (2) agency action is istrative Law Cases During 19989 Admin. L.  thatthe federal courts could not make exhaustion

committed to agency discretion by law.”5U.S.C. Rev. 519, 533 (1997)(footnotes omitted). of available administrative remedies a prerequi-
§701(a)(1), (2). The latter exception is a narrow site for judicial review of otherwise final agency
one, for the APA permits courts to review an Exhaustion of administrative remedies action unless a statute mandated exhaustion or

agency'’s exercise of discretion under the “abuse The exhaustion of administrative remedies the agency had promulgated a legislative rule
of discretion” standard. 5 U.S.C. 8§ 706(2)(A). doctrine dictates that judicial review of agency requiring exhaustion and making the adverse
Judicial review is not available under the APA § action is unavailable unless the affected party hasletermination inoperative pending the adminis-
701(a)(2) exception only when the applicable taken advantage of all the corrective proceduregrative appealld. at 2548.
statute “is drawn so that a court would have no provided by the agencyyers v. Bethlehem
meaningful standard against which to judge theShipbuilding Corp.303 U.S. 41, 50-51 (1938). Finality and ripeness
agency's exercise of discretionNorthDakota ~ The doctrine’s “basic proposition is that the  Judicial review is only available for “final
exrel. Bd. of Univ. & School Landsv. Yeyt®4  courts should not interfere with the job given to agency action.” 5 U.S.C. § 704 (“Agency action
F.2d 1031, 1034 (8th Cir. 1987) (quotiMgbster  an agency until it has completed its work.” made reviewable by statute and final agency
v. Dog 486 U.S. 592, 599-600 (1988)). Also, the Schwartzsupra at § 8.33see alsdersey Shore  action for which there is no other adequate
Court has held that an agency’s refusal to takeBroadcasting Corp. v. FC37 F.3d 1531, 1533 remedyinacourtare subjecttojudicial review.”).
enforcementactions is presumptively unreview- (D.C. Cir. 1994). In other words, the agency’s action must have
able under APA § 701(a)(2jeckler v. Changy The doctrine has several pragmatic excep-“ripened” to finality. While the distinctions
470U.S.821 (1985%ee generallRonald Levin,  tions, including inadequacy of the administrative between finality and ripeness are often blurred,
Understanding Unreviewability in Administra- remedy and futility. Under the futility exception, “ripeness” requires a court “to evaluate both the
tive Law 74 Minn. L. Rev. 687 (1990). Finally, exhaustion is not required when the agency’sfitness of the issues for judicial decision and the
agencies cannot seek judicial review of their own decision can be stated in advaree Atlantic  hardship to the parties of withholding court
decisionsDirector, Office of Workers’ Compen-  Richfield Corp. v. Department of Energg69  consideration.Abbott Laboratories v. Gardngr
sation Programs v. Newport News Shipbuilding F.2d 771, 782 (D.C. Cir. 1984). Exhaustion may 387 U.S. 136, 149 (1967). In broad terms, “[t]he
& Dry Dock Co, 115 S. Ct. 1278 (1995). Under also be excused when constitutional issues argelevant considerations in determining finality
APA 8702, an agency is not a “person” who can raisedsee McCarty v. Madigad12 S. Ct. 1081 are whether the process of administrative
be “adversely affected” or “aggrieved” by itsown (1992), or when the administrative tribunal is decisionmaking has reached a stage where judicial
actions. biasedAmos Treat & Co. v. SEG06 F.2d 260 review will not disrupt the orderly process of
Judicial review of agency action raises issues(D.C. Cir. 1962). Relying on an exception is adjudication and whether rights or obligations
oftiming. The timing of judicial reviewinvolves  risky. Because the United States Supreme Court'siave been determined or legal consequences will
two doctrines: (1) primary jurisdiction and (2) *“opinions on exhaustion do notform a consistentflow from the agency actionPort of Boston
exhaustion of administrative remedies. Both and coherent pattern” and “are difficult to recon- Marine Terminal v. Rederiaktiebolagdd0 U.S.
cile,” it is “impossible to describe the law of 62,71 (1970). Ripeness issues typically arise in
exhaustion in a manner that is both helpful to action for pre-enforcement review of agency
Christopher R. Kelley is Assistant Professor of lawyers and judges and consistent wittof the rules,Gardner v. Toilet Goods Ass'887 U.S.
Law, University of Arkansas and is Of Counsel Supreme Court’s many exhaustion decisions.” 2167 (1967), and the lack of “ripeness” has been
to the Vann Law Firm, Camilla, GA. Davis & Piercesuprg § 15.2. used to deny review of agency “programs.”
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Lujan v. National Wildlife Federatiogd97 U.S.  court where none otherwise existdrhalgam-  generallyGordon G. Young]udicial Review of

871 (1990). ated Sugar Co. v. Berglanfi64 F.2d 818, 822 Informal Agency Action on the Fiftieth Anniver-
(20th Cir. 1981) (citations omitted). While the sary ofthe APA: The Alleged Demise and Actual
Jurisdiction federal courts have the inherentauthority to grantStatus oDverton Park’s Requirement of Judicial

The APA does not confer jurisdiction on a injunctive relief, the APA authorizes injunctive Review “On the Record,10 Admin. L.J. 179
court; instead, it waives the government’s sover-relief pending judicial review.5U.S.C.§ 788  (1996); Stephen Stark & Sarah Wedetting No
eignimmunityCalifanov. Sanderg20U.S.99  Washington Metropolitan Area Transit Comm’n Records: The Failed Attempts to Limitthe Record
(2977). Jurisdiction must be found elsewhere. Inv. Holiday Tours, In¢.559 F.2d 841 (D.C. Cir. in Review of Administrative Actig86 Admin. L.

some instances, jurisdiction is conferred on al977).
circuit court. If a statute provides for review in
a circuit court, that grant of jurisdiction is exclu- Scope of review

Rev. 333 (1984).
Review is not confined to the record evidence
supporting the agency’s decision. Instead, the

sive.Whitney Nat'l Bank v. Bank of New Orleans

The APA provides the applicable scope of courtmustreview the “whole recordlJhiversal

379 U.S. 411 (1965). For example, the Hobbsreview. The pertinent APA provisionis5U.S.C. Camera Corp. v. NLRB340 U.S. 474, 488

Administrative Orders Review Act, 28 U.S.C. 88 §706:

2342-2350, confers exclusive jurisdiction on
particular courts of appeal to review certain
determinations made by several major agencies,
including the USDA. Withrespecttothe USDA,
however, the Act applies only to decisions made
by the USDA'’s Judicial Officer; it does not
apply, for example, to decisions made by the
Director of the USDA National Appeals Divi-
sion.

In the absence of a statute providing for a
reviewin afederal circuit court, the general federal
question statute, 28 U.S.C. § 1331, confers on
federal district courts the authority to review
reviewable agency actions. In some instances,
another statute, such as 28 U.S.C. § 1337, may
apply.

The APA does not provide a time limit for
seeking review. The Hobbs Act, however, re-
quires the filing of the petition for review within
sixty days of the agency’s final order. 28 U.S.C.
§2344. When actions are brought under general
federal question jurisdiction, the time limit is
imposed by either the agency’s organic legisla-
tion or the general federal statutes of limitation.

Venue may be established specifically by

(1951). This does not mean that the entire record
To the extent necessary to decision and whermmust be submitted to the reviewing court. APA
presented, the reviewing court shall decide all§ 706 expressly provides that “the court shall
relevant questions of law, interpret constitu- review the whole record tinose parts of it cited
tional and statutory provisions, and determine by a party...” 5 U.S.C. § 706 (emphasis sup-
the meaning or applicability of the terms of plied).
agency action. The reviewing court shall—  Reviewis limited to the issues raised before the
(1) compel agency action unlawfully with- agency, howeverNLRB v. Ochoa Fertilizer
held or unreasonably delayed; and Corp,, 368 U.S. 318 (1961). This means that the
(2) hold unlawful and set aside agency action, practitioner must develop every factual and legal
findings, and conclusions found to be — issue inthe record made before the administrative
(A) arbitrary, capricious, an abuse of discre- agency with a view toward ultimately arguing, if
tion, or otherwise notin accordance with law; the administrative appeal is unsuccessful, that
(B) contrary to constitutional right, power, the agency’s decisionwas unlawful underone or
privilege, or immunity; more of the standards established by APA § 706.
(C) in excess of statutory jurisdiction, author-  UnderSECv. Chenerg18 U.S. 80, 87 (1943),
ity, or limitations, or short of statutory right; “[tlhe grounds upon which an administrative
(D) without observance of procedure required order must be judged are those upon which the
by law; record discloses thatits action was based.” “Even
(E) unsupported by substantial evidence in aif the court can uphold the agency on other
case subjectto sections 556 and 557 of this titlegrounds, it may not do so. The rationale of the
or otherwise reviewed on the record of an Cheneryrule is that a reviewing court cannot be
agency hearing provided by statute; or sure that the agency would have acted for any
(F) unwarranted by the facts to the extent thatother reason than on which it relied.” Schwartz,
the facts are subject to trial de novo by the suprg § 10.4(citingTime, Inc. v. Postal Setv.
reviewing court. 667 F.2d 329, 335 (2d Cir. 1981)).

statute or by the general venue statutes. Undem making the foregoing determinations, the court
the Hobbs Act, venue is in the judicial circuitin shall review the whole record or those parts of it “Arbitrary or capricious”
which the petitioner resides or has its principal cited by a party, and due account shall be taken The “arbitrary or capricious” standard of

office or in the United States Court of Appeals of the rule of prejudicial error.

for the District of Columbia. 28 U.S.C. § 2343.

APA § 706(2)(A) tests the sufficiency of factual
The APA’s scope of review favors the agency. determinations made ininformal rulemaking and

Under the general venue statute applicable to théMoreover, agency action is presumed valid onadjudication and the rationality of the
federal district courts, 28 U.S.C. § 1391(e), therejudicial review.See, e.g., Department of State v. decisionmaking process with respectto allagency
may be a choice of venue—either in the District Ray, 112 S. Ct. 541, 550 (1991)(“We generally action, informal and formaSee Association of

of Columbia, where the agency head resides, inaccord government records and official conduct Data Processing v. Bd. of Governpvgl5 F.2d

the state where the cause of action arose, or in tha presumption of legitimacy.”). Thus, the burden 677, 683 (D.C. Cir. 1984). Under this standard,

state where the plaintiff resides. is on the challenge¥aryland-National Capital
Declaratory judgments and injunctions are the Park and Planning Comm’n v. Lyn§14 F.2d

the judicial review of agency actionis for “reason-
ableness,” not “correctness.” So long as the

most common forms of action in the absence 0f829, 834 (D.C. Cir. 1975).
a specific statutory remedgee Rekhi v. Wild-

agency’s determination is reasonable, it must
stand. The court cannot substitute its judgment
wood Indus., In¢61 F.3d 1313, 1320 (7th Cir. Review on the record for that of the agencyCitizens to Preserve
1995) (“In the federal system, when no specific  Judicial review of agency action is generally OvertonParkv. Volp&01U.S.402,416 (1971).
method of obtaining judicial review of final orders confined to areview of the administrative record. The court, however, cannot supply a reasoned
by administrative agencies is prescribed by stat-In other words, “[t]he reviewing function is one basis where the agency has failed to dvsxdor

ute, an aggrieved party can still obtain judicial ordinarily limited to consideration of the decision Vehicle Mfrs. Ass’nv. State Farm Mut. Ins. Co.
review, by bringing a declaratory or injunctive of the agency ... and of the evidence on which it463 U.S. 29, 43 (1983), and government counsel
suitagainstthe agency.”). However, the Declara-was basedUnited States v. Carlo Bianchi& Go. is not permitted to do so through post hoc
tory Judgments Act, 28 U.S.C. § 2201, 2202,373 U.S. 709, 714-15 (1963). This rule is not rationalizationsid. at 50.

“does not itself confer jurisdiction on a federal absolute, but the exceptions are limit&ke The Court’s decision itate Fag’ressentiagy
Continued on page
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Judicial review/Cont. from page 5 is the question whether Congress has directly
reformulated the “hard look” doctrine thatlower  Since the “substantial evidence” test applies  spoken to the precise question at issue. If the
courts had developed and applied in varying tojudicial review of formal agency adjudications  intent of Congressis clear, thatis the end of the
degrees in the late 1970s. The “hard look” doc- and rulemaking, the issue of the weighttobe given matter; for the court, as well as the agency,
trine has two components. “First, the court to Administrative Law Judge (ALJ) findings of must give effect to the unambiguously ex-
insures thathe agenchas takena“hardlook”at  factoccasionally arises. The issue arises because pressed intent of Congress. If, however, the
the problem.... Second, the court takes a “hardformal agency decisions are often preceded by court determines Congress has not directly
look™ at the substance of the decision underhearings before an ALJ. The agency may ormay addressed the precise question at issue, the

review....” Arthur Earl Bonfield & Michael not accept the ALJ's findings of fact. If the  court does not simply impose its own con-
Asimow,State and Federal Administrative Law agency’s decision rejects the ALJ's findings of  struction on the statute, as would be necessary
621-22 (1989). factand adoptsits own findings, itisthe agency’s  inthe absence of an administrative interpreta-
Even under the “hard look” doctrine, reviewis findingsthatare due deference onjudicialreview. tion. Rather, if the statute is silent or ambigu-
forreasonableness. The agency’s action mustb@ Davis & Piercesupra § 11.2 (relying on ous with respect to the specific issue, the
reasonable in two respects. First, the reasonabledniversal Camera Corp. v. NLRB40 U.S. 474 question for the court is whether the agency’s

ness standard measures the adequacy of th@951), andFCC v. Allentown Broadcasting answer is based on a permissible construction
agency'’s evidentiary supportforitsfindingee  Corp. 349 U.S. 358 (1955)). The ALJ'sfindings  of the statute.
2 Davis & Piercesupra 8 11.4. Second, “an cannot bind the agency because APA § 557(b)Chevron U.S.A., Inc. v. Natural Resources De-
agency mustengagein ‘reasoned decisionmaking,provides that “on appeal from or review of the fense Council, In¢467 U.S. 837, 842-43 (1984).
defined to include an explanation of how the initial decision, the agency has all the powers
agency proceeded fromiits findings to the actionwhich it would have in making the initial deci-  TheChevrondeference doctrine runs counter
it has taken.ld. (relying onBowman Transp., sion.”5U.S.C. § 557(b). The reviewing courtis to Marbury v. Madison5 U.S. (1 Cranch) 137,
Inc.v. Arkansas-Best FreightSys., |Jdd9U.S.  permitted to take into account the ALJ’s con- 177-78 (1803), where the Court announced that
281, 284 (1974)). trary findings for it must consider the whole itis “emphatically the province and duty of the
Testing the lawfulness of agency behavior record, not just those portions of the record judicial department to say what the law is.”
under a “reasonableness” standard is deferentiasupporting the agency’s decision. Also, when Moreover, the APA provides that “the review-
to agencies. “Reasonableness” as a standardredibility is atissue, the ALJ’s findings may be ing court shall decide all relevant questions of law,
extends to mixed questions of law and fact, given special weight because the ALJ conductedinterpret constitutional and statutory provi-
including the application of a statutory term such the hearing and observed the demeanor of theions, and determine the meaning or applicability
as “employee” to a particular individuéllLRB ~ witness.Butler-Johnson Corp. v. NLREB08  oftheterms of an agency action.”5U.S.C. § 706.

v. Hearst Publication822 U.S. 111,131 (1944). F.2d 1303, 1305 (9th Cir. 1970). The Court, however, justified the doctrine on
Agency statutory interpretations are now mea- democratic principles. According to the Court, if
sured by a reasonableness standard under thi®\buse of discretion” Congress left “gaps”inits statutes, the executive
Chevrondoctrine discussed below. The APA provides that reviewable exercises branch with an elected President overseeing its
of discretion are review under the “abuse of actions was more “accountable to the people”
“Substantial evidence” discretion” standard. 5 U.S.C. § 706(2)(A). Dis- than the unelected judiciai@hevron 467 U.S.

Under APA § 706(2)(E) findings of fact made cretion can be abused in many ways. For ex-at 865-66.See generallyffhomas W. Merrill,
informal rulemaking and adjudication are tested ample, an unexplained departure from agencyJudicial Deference to Executive Precedédil
under the “substantial evidence” standard. “The precedentis an abuse of discretion. “[A]Jn agencyYale L.J. 969 (1992); Gary Lawso@utcome,
substantial evidence rule under the Administra-changing its course must supply a reasonedProcedure and Process: Agency Duties of Expla-
tive Procedure Acttests the rationality of agency analysis indicating that prior policies and stan- nation for Legal Conclusiong8 Rutgers L. Rev.
findings of fact, taking into account all of the dards are being deliberately changed, notcasually313, 316 (1996).
evidence onboth sides.” Schwasizprg §10.8.  ignored...."Greater Boston Television Corp. v. Deference must also be given to an agency’s
“The substantial evidence test presupposes thaFCC, 444 F.2d 841,852 (D.C. Circert.denied  interpretation of its ambiguous regulatidBtinson
there is a zone of choice for the agency403U.S.923(1971). Similarly, “[tlhere may not v. United States, 508 U.S. 36, 42-46 (1993);
decisionmaker; itis a testrfasonablenesgaot be arule for Monday, another for Tuesday, aruleUdall v. Tallman380 U.S. 1, 16-17 (1965). The
of rightness of agency findings of fact. The for general application, but denied outright in a following expression of the standard is typical:
question under it is whether the evidence is suchspecific case.Mary Carter Paint Co. v. FTC  “We accord an agency’s interpretation of its own
that reasonable minds could have reached the33 F.2d 654, 660 (5th Cir. 19649v'd on other  regulations a ‘high level of deference,’ accepting
agency’s conclusiond. (footnotes omitted).  grounds 382 U.S. 46 (1965). it ‘unless it is plainly wrong'.... Under this

In American Paper Institute v. American Elec-  Other forms of agency inconsistency may be standard, we must defer to an agency interpreta-
tric Power Serv. Corp461 U.S. 402, 412 n.7 either an abuse of discretion, including treating tion so long as it is “logically consistent with the
(1983), a unanimous Court characterized thesimilarly situated parties differently without a language of the regulations and ... serves a
arbitrary or capricious testas “more lenient” than reasonable basis for doing&alightly v. Yeutter,  permissable regulatory functionGeneral Elec-
the “substantial evidence” test. If there is a 780 F. Supp. 672, 678-79 (D. Ariz. 1990). tric Co. v. EPA 53 F.3d 1324 (D.C. Cir.
difference between the “arbitrary or capricious” Actions based on an improper purpose, errone-1995)(quotingseneral Carbon Co. v. OSHRC
and the “substantial evidence” tests, however,ous and extraneous considerations, and inactio860 F.2d 479, 483 (D.C. Cir. 1991), aRdllins
the Court has never explained what that differ- or delay may also be an abuse of discretion.Envil. Servs., Inc. v. ER®37 F.2d 649, 652
ence is. 2 Davis & Pierceupra § 11.4 at 202.  Schwartzsuprg § 10.6. The standard is “reason- (D.C. Cir. 1991))(other citations omitte§ee

Therefore, “[clircuit courts frequently treat the ableness.” generallyAntonin ScaliaJudicial Deference to
twotests as identical, referring to their ‘tendency Administrative Interpretations of Lad989 Duke

to converge’ and to the distinction between the Chevron deference L. J. 511, 517 (1989)).

two as ‘largely semantic.’ld. (citations omit- The “Chevrondeference doctrine” is prob- Professors Davis and Pierce point out the

ted). Thus, notwithstanding the Court's decade-lematic for the nongovernmental litigant. Defer- relationship betwee@hevronand the require-

old assertion that the “arbitrary or capricious” ence is problematic because Congress rarelyment of “reasoned decisionmaking” imposed by
test is somehow “more lenient” than the “sub- enacts unambiguous statutes, and, under théhe CourtirMotor Vehicle Manufacturers Ass’n
stantial evidence” test, Professors Davis anddoctrine, the “rule” is that reasonable agency v. State Farm Mut. Ins. Cal63 U.S. 29 (1983).
Pierce conclude, “If a difference exists, it is too interpretations of ambiguous statutes prevail: Professors Davis and Pierce see a complete
subtle to explain in a manner that is useful to When a court reviews an agency’s construc- overlap between step two@hevronandState
agencies, courts, or practitionerkl’ § 11.4 at tion of the statute which it administers, it is Farm:

200. confronted with two questions. First, always, Judicial review/Cont. on page 7
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Free Lunch/Cont. from page 3
modified the old standard. The case arose fromsupposed to go easy on him as to any futureFood Safety Inspection Directive 4735.3 Part
gifts provided by Sun-Diamond to former Secre- violations. Six.)
tary of Agriculture Mike Espy. The company  Regardless of the strict bribery and gratuity
and two of its executives were successfully standards, some things are deemed permitable tdlo gifts policy
prosecuted under the Federal Anti-Gratuity stat- officials. The rules, however, are veryrestrictive.  The best policy is one of absolutely no gifts or
ute on the basis that the gifts to a government For example, a pork producer can give a gratuitiesto public officials, unless the official is
official violated the statute, regardless of whether government employee a gift appropriate to thea relative and the item given is appropriate to the
there was evidence linking the gifts to official occasion if there exists between the parties aoccasion. Extreme caution mustbe exercised atall
conduct. family or obvious personal relationship. For times to protect the pork producer and the
The U.S. Supreme Court, in reversing the example,domarriage orlongtime personal friendsgovernment officials with whom the producer
company'’s conviction, held that there must be relate the parties? The circumstances must makeomes in contact.
evidence of some connection between the gratuit clear, however, that it is the relationship that Regardless of whether the producer’s offer of
ity and official’'s conduct. The illegal nature ofthe motivated the gift and nothing more. a gift or gratuity violates federal or state law,
gratuity can be established by proving thatitwas Some common social courtesies are also pergovernment officials have strict codes of ethics
a reward for past favorable treatment by the missible, atleast under federal law. Offers of softunder which they must operate. The official’'s
official or was given for future, favorable treat- drinks or coffee being the most common ex- acceptance of seemingly trivial items could result
ment. amples. But the value of the courtesy must bein disciplinary action being taken against the
For example, to convict our generous pork trivial, as well as wholly free of any embarrassing official by the agency for which he or she works.
producer of offering an illegal gratuity when he or improper implications. Promotional items of Itis best for everyone to keep relationships with
offered to buy lunch for the agents investigating trivial value, such as pencils and note pads withgovernment officials professional and to avoid
an alleged Clean Water Act violation, the pros- afarm’s name onthem can also be given out. Someven the appearance of impropriety.
ecution would have to establish a link between promotional items, however, such as meatprod- —John Copeland, Executive Vice President,
the offer and past lax enforcement of environ- ucts, alcoholic beverages, fruit backets, boxes of Ethics Food Safety and Environmental
mental standards, or that the regulators werecandy and jewelry should never be offered. (SeeCompliance, Tyson Foods, Inc. Reprinted from
November 26, 1999 National Hog Farmer.

Judicial review/Cont. from page 6 SErlce for pOtatoeS

In both cases the issue is the reasonablene

of an agency’s interpretation of ambiguous InLicklyeyv. Herbold, IncNo. 24615,19991da. time of delivery. The defendantargued thatitwas
language in a statute. In both cases, the criterid EXIS 78 (Idaho Sup. Ct. Jul. 21, 1999), the required only to pay the contract price.
relevant to answering the question are theplaintiff, a potato grower, entered into a pre- The trial court determined that the plaintiff
same: (1) whether the agency adequately disseason potato growing contract with the defen-was entitled to $7.55/cwt., the market price atthe
cussed the plausible alternatives, (2) whetherdant. The plaintiff agreed to plant, cultivate, time of delivery. As a result, the trial court
the agency adequately discussed the relationharvestand deliver 12,000 cwt. of Russet Burbankawarded the plaintiff damages based on the
ship between the interpretation and pursuit of potatoes. The contract set a base price of $6.15Market price for the rejectable potatoes and
the goals of the statute, (3) whetherthe agencycwt. The contract set minimum quality stan- $4.11/cwt. for the conforming potatoes. The
adequately discussed the relationship betweerntdards that provided that any load or combinationldaho Supreme Court affirmed, noting that, un-
the interpretation and the structure of the of loads inspecting below fifty percent well- der Idaho Code section 28-2-305(1), where a
statute, including the context in which the shapedU.S. No. 1, 2inch orfour ounce minimum contract leaves the price open for negotiation and
language appears inthe statute, and (4) whethewould be rejected. The contract also contem-the parties fail to agree, the price is to be a
the agency adequately discussed the relationplated that an inspection might not be completedreasonable price at the time for delivery. The
ship between the interpretation and any datauntil after a load had been delivered and thecourt upheld the trial court’s determination that
available with respect to the factual predicates potatoes commingled. Inthatevent, the price forthe market price of $7.55/cwt. was a reasonable
for the interpretation. The tests are the sameany load or combination of loads subsequently price at the time of delivery. The court noted at
whether the analysis is stated with referencedetermined by inspection to be rejectable was tothe time the plaintiff delivered potatoes to the

to Chevronor State Farm be renegotiated between the plaintiff and the defendant, he also sold potatoes from the same
1 Davis & Piercesupra § 7.4 (Supp. 1998). defendant. field on the open market and received between
Over six days, the plaintiff delivered twenty- $7.50 and $8.00/cwt.
Relief three truckloads totaling justover 12,000 cwt. of Note: A dissenting justice argued that the

Also problematic for the nongovernmental potatoes. The defendantaccepted the shipmentsourt’'s holding that the market price was the
litigant is the relief the court can ordered. The and commingled the potatoes with deliveries reasonable price for the rejectable potatoes was
nongovernmental litigant's goal is to obtain a from other growers. Results from the inspec- contrary to the purpose of the contract and
“closed” remand, i.e., a remand instructing the tions showed that the combination of loads commercially unreasonable inthatitawarded the
agency how to decide the matt8ee Justice v. delivered on each of the first four days failed to plaintiff more for rejectable potatoes than he
Lyng 716 F. Supp. 1570, 1579-80 (D. Ariz. meetthe minimum standards. Taking all six dayswould have received had he delivered conforming
1989). The alternative is an “open” remand that deliveries as a whole, eighty-five percent of the potatoes. The dissent argued that the majority
permits the agency to fully reconsider the matter. potatoes graded below the minimum contractopinion changed the allocation of risk between
However, standard. Under the pricing formula set forth in the contracting parties in a manner that the

[a] reviewing court can order an agency to the contract, the defendant calculated a net pricgparties could not have anticipated.

provide the reliefit denied only in the unusual of $3.22/cwt. The plaintiff disagreed with the —Roger A. McEowen, Kansas State

case where the court concludes that the underdefendant’s price calculation and sued for the University

lying law and facts are such thatthe agency hasamount of the market value of potatoes at the

no discretion to act in any other manner, and

then only when the court concludes that a Judicial review/Cont. ity....

remand to the agency would produce substan- an agency to award substantive relief it previ- 3 Davis & Piercesupra 8§ 18.1See also Faucher

tial injustice in the form of further delay ofthe  ously denied is based on the same considerv. Secretary of Health & Human Servicdg

action to which the petitioner is clearly en-  ations that underlie the doctrines of primary F.3d 171, 176 (6th Cir. 1994).

titled. This extreme judicial reluctancetoorder  jurisdiction, exhaustion, ripeness, and final-
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20th Annual Educational Symposium

The 20th Annual Educational Symposium of the American Agricultural Law Association was held October 15-16, 1999 in New Orleans,
LA. Sponsoring organizations in addition to the AALA were the University of Arkansas School of Law, the Farm Foundatidn, Capita
University School of Law, and Drake University Law School. Over 200 practitioners, educators, and farm representativebatiended
day program.

Patricia Conover, Montgomery, AL, assumed her duties as in-coming president of the Association. President-elect, Deahl§teven Ba
Capital University Law School, was introduced to the membership. He invited the members to communicate with him conasffioing ide
next year's conference, to be held in St. Louis, October 20-21, 2000.

Outgoing Board members, Stephen F. Matthews, Dona J. Merg, and Paul L. Wright, Past-President, were recognized anth&ianked for
dedicated service to the Association. New directors, Steven A. Bahls, President-Elect, David A. Pryor, and Steven A.vakrook,
introduced to the membership.

At the Friday luncheon, the Distinguished Service Award was presented to Michael T. Olexa, University of Florida. Therafofessio
Scholarship Award went to Jesse Richardson and Leon Geyer for their article entitled ____. The Student Scholarship Award ¥eent to
his article entitled
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