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Federal Tort
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Distr idcor tner pref eder da op
insur ancearbitr  afonc lause

hadsdan i deadaized as ae diig impression, a federd deit aouthes
nepreiediheimpatandsoopediheahiraionprovisoninfederd aopinsurance

piEs Nobkes v. Rural Communiy Ins. Senvs. , No. C\VA. 00-D-375-S, 2000 WL
1785089 (MD. Ala. 2000) (paginaiion unavalae). At issue was whether losses o
aatononabou5000aceswerecoveredunderinomuliperiaopinsurancepoioes.

The polices, whichwere sod by a private insurance company, were reinsured by the

Federad Cropinsurance Corporation (FCIC), andtherprovisonswereconsistentwih

the standards established by the USDA Risk Management Agency (RMA). After the
aatonagpwesiog, the insurance company refusedio pay anindenniy. tbesedis

refLsal onis deteminationthatthe land had notbeen planied and haivested during

ane o mae afthe previous three aop years as requiied by the pay. num e

penils nddnghefedard coufs dversly jriscidion bougtsLkagpisthe

company aleging breach of contradt, misrereseniaiion, and ather Siate bw daims

seeking compensatory and puniive damages.

The insurance company moved © compel arbitration. s moion refed on a
provsonntheinsurancecontadihetprovded nrelavantpart asidlons: fyou
fhe insured] and we fine insurer] fal to agree on any fadual determinaiion, the
disagreement wil be resoved in accordance with the rues of the American
Atbiration Assocation... No award determined by arbiration ... can exceed the
amount of iabity established or which should have been estabished under the
phy’  H . (uoing poioy 1 20@) () pudshed & 7 CFR § 4578) h ter
oppastion 1o the mation, the plainifs contendeed thet arbiration wes gpfional
Theysupparted therr contentionwith ancther provison ofthe policy that provided,

N patt, as lons: “You fhe insured] may nat bring legel adion aganst Ls e
insure|unessyouhavecompliedwihathe poloyprovisorns” H (Quoingpoy
125@) pubshed at 7 CFR. §4578).

The courtrued thet the arhiration of fdiuial determinations was mandiatory. it
found nathing in the languiage of the policy’s arbiraiion provision thet suggesied
thet abiration wes in any way gptiorel. It also conduded thet the right o sLe
contemplated by the polcy wes predicated on the insured frst complying with
afthe pdoys provsons, indLding is atbiraion povison. As o he quesion o
whether plainifis cotion aopwes insured, the cout rued that this quesionwes
afedualdeierminationsuibiectiomandaioryarbirationimespedivecfwhetherthe
plainifis disputed the company's determination that a crop had not been planted
and havesied inany ofthe three years previous orwhether the aux of painifls
damwesthatthey hadreledingoodfaihontherepresentations ofthe company's
agent thet the cop wes insured.

Having conduded the arbiration was mandatory, the court offered several
thedesofthe American Arbiration Assocdiaion (AAA) butdid natrequire the use
dfanAAAarhirator. Second, ikobsanvedthatthe poicyimisanarbirationanerd
tothe amount established orwhich shouid have been established under the polcy,
thuspredudingtheanard ofaddiional dameges oratiomey'sfees. Third, the.court
noted that nawihstanding this imit an arbiraior could grant recovery for losses
notaoveredbythe poly ftheinsured coud esiabishhethe arsherdiedingood
faith upon a misrepresentaiion of an insurance agent. Cling 7 CFR. 84576 and
56Fed.Reg.1345,1347 (1991 fortheproposiionthatthe FCIChasalongsanding
pokydfumgtfemﬁnm]mminWBagatsb[a’ﬂmxedasb’g
the Siatuiory requirements of the Federal Crop Insurance Actare fdloned .., the
coutopnedtet eveni rrmsueagambs@es
onsome5000acesofPanifs cattonaop, heabiratormay neverthelessanard

' 1]

Continued on page 3



PAYMENT LIMITATION/ CONTINUED FROM PAGE 7

to use the equipment on demand.
whenthe number of persons’inafanm-
ing operationincreases fromthe preced-
ingaopyear. Theinaeasewlberecoy
nized only fthere wes a‘bonafde and
substanive’ change in the faming op-
eration. For example, a twenty{percent
noeasentdidlaopandisdeemediobe
suchachange. Thereguiationsistather
changes thet can quiliy. % The change
mustieke place by Api 1 ofthe gopk
cabe progam orfiscal year. e

The bk o te ssanve  dange 1ues
& These iues

dredivesin1:PL (Rev. 1), butheymust
becorsuiedgventhebevydiheregur
lionincompaisoniothelenghy proce-
duesfoundin1-PL (Rev. 2)

The only payment limitaion paper-
work requirement expressly imposed by
Congress s a naificaion requiement
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cation of the eniles trough which the
inchvidual Wl recelve paymenss.

FSA, however, imposes a sgniicant pa-
perworkrequirementby conditioningthe
receipt of payments on the voluntary
submission of various foms and sup-
ment imietion fom is knoan as the
“‘CCCFomM502 Thisfomissyledasa
‘farm operaiing plan,” and it must be
completed before payments can be re-
cehed. The fom asks for information
regardngtheproducer’'scontroutionsio
thefarmingoperaionthatgeneralyoor-
rebiesiothe“adively engeged nfam:

ing’ requiremens. If the operation hes

not changed from the preceding year,
producers may So certiy on an abbrevi
ated fom.

The CCCForm502is submittedinthe
name of the famming operation, and the
Form varies depending on whether an
iohcle] generdl paersp, ey,
tus, oresae s conduding the opera
conducted by an indvidual complete a
502A whie general partnerships com-
peiea502B.

The farming operation must be in ex-
Heeas df the'Seius dbig' foreach
progam year, whch s ether Apid 1of
the aopyeer orthe fecal year, dependt
ingonthe program & Thenumberofper-
sons’ onafaming operation may notbe
noeasedaferthestatusdate Thenum-

sws onarbebetedsedtebst
program crop harvested. &4

of selected producers to determine
whether they foloned ther respecive
famaoperatingplans. ThesereviewsusL-
aly require those producers  provice
neatlyddihergperaionisiecadstor

that crop year. On occasion, the USDA
Office of Inspedior Generd (OIG or IG)
condudts audis of faiming operations
eher on is oan e o a e
requestafthe FSA

ijeasmamcrdamf‘bnde
ordeceifuloon:
dg ® the meanng dfthe phrase sthe
subect of dsagreement
Falsestatementsmadeinseekingfamm
progambengiscanasoleadibadar
Act % and aiminal prosecution for mal

fraud 7 and aherdfienses,

rekiing o the imit for Envionmental
Quality Incentives Program payments,
the submisson of required foms, and
FSA compliance reviews of farming op-
erations, do nat appear nthe 2000 ek
fion ofthe Code of Federal Reguistions.
Theycanbefoundat6sFed. Reg.36550,
5L (000 (@ be codied
14001(g) 140026), ()

2 See 7CFR 8140024

3 Seg JoesvEqy, No. 902831~
LFO, 1993 WL 102641 (D.D.C. Mar. 17,
1993) (unrepoarted dedsion). The APAs
ruemaking procedures require publica
fondheproposedandiraliuiesinte
Federal Register and an opportuinity for
publc comment See 5USC.8563

4120 S &t 1655 (2000) (fuing thet
unpublished agency interpretations of
an ambiguous federal siatute were only
entitedtodeference commensuratewith
ther “poner 10 persuade,” a sandard
afoeedin Skidmore v. Switt & Co
R3US. 134 (1944)).

5113S.Cx 1913(1993) (uingthetan

five reguiaions s bindng onthe cours

s the niepreive 1Lk 5 inoonss-
i bt

Cordilin o a feded sate, o s

plany enoneaus).

& The funding for the produdion fex-
ity contract program induded sums
from the refund of uneamed deficency
payments from previous years and for-
feted producion contract payments. 7
USC.§7213(0(1), @ Produdiontex
ity coract paymens madefom tese
funds are sbed 0 a 5000 Imtex
ending for the saveryear tem of the
producionfiedaly conrads. 7USC.
§7213e)

" Beginning with the 2000 crop year
and at the partigpants gption, market
rgmbmgasmbereeized

Rural Development, Food and Drug Ad-
ministration, and Related Agendes Ap-
propriaions Adt, 2000, Pub. L No. 106-
78tV §812 1135t 1135, 1181;
FSA Notice LP-1723 (Feb. 15, 2000).

8 For the 1999 and 2000 cop years
oy, ts5 Imt wesioessad © $150000.
Agricutture, Rural Development, Food
and Drug Administration, and Related
L No10678 & M, 8§83 13
ment, Food and Drug Administration,
and Related Appropriations Adt, 2001,
Pub.L.No,106:387, £ M11,8837,114
St 1549, 1549A:155.

¢ Farmer A cannot have more than a
S0eneresinether L Clfhedoesthe
LLC(s)inwhich he has more thana50%

nierestwlbe‘tombined’'nohim. See

a 7CFR 88
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PAYMENT LIMITATION/C ont. fromp. 7
7 CFR. § 1400101(@5). Also, Farmer A
needs 0 be sue tet nether LLC 5
oganzedhamannerthatwdresutin

a “combination” under 7 CF.R. §
1400.101(n). Thisiswhy the members of
the LLCs are “AB’ and “AC,” respec-
tively.Neiher'B'nor' C'canbeFamer

As spouse, mnor dhid arustforhe

beneit of Famer A's minor chidren.
Othewise, a “‘tombination’” Wil resuit
under 7 CFR. § 1400101().

10 jndividuialBinthisexamplecouldbe
competely ‘pesshve’ wih respect o the
tiouio” of capial, equipment, orlard
was made by the partnership and ind-
vidual A mede a “Sgnificant controu-

o' ofadhvepasordleba’aadie

personal management” as an individual
and as a 50% member of the LLC.
CFR. 8 1400203{), 1400204(). In
atherwords, assuming the land and pro-
ducion of the farming opevation Wi
generate the payments, Acanreceive up
D150%0fsgeimismplybyindng

a‘wam body'to participate asanecual
member in the LLC.

U Butseesypra  noe23(povdngan
example in which an indvidual retains
complete contral over a faming opera:-
fionnwhichanatherindMduelreceives

payments indirectly as a member of an

See 7

LLC).

2 See 7CFR §14003(0efing Per
i)

¥ Caporaions, Imied iy com
theadvantage over general partnerships
of being able tb compensate ther share-
hadersormembersiorther“sgniicant
conirouiion” of “adive persondl Bba”
or “acive personal management”
CFR. § 1400204(). Members of gerr
erdpartrershipscannatreceeasaary
or other guaranteed paymernt for these
sanices o the famming gperation. They
canany ke enied b recEle her -
spedive dettuive share of the pat
nerships net eamings.

¥ See 7CFR §14003 (dehnion of
‘Person).

5 See 7CFR §1400101(@).

16 Coporaions and smiarimied i
adly enfiesare sijedotnocomb-
reiniues. See 7CFR §1400101(3),

7 See 7 CFR § 1400103 The pay-
mentimiaionandelghllyuesspe-
dicaly ddne an ‘irevocale et 7
CFR § 14003 (defing ‘Wrevocable

See 7

8 See 7CFR §1400104.
¥ See 7CFR §140010%6.
0 S 7CFR §1400106.
2 See 7CFR . §1400107.
2 See 7CFR.8§1400108.
2 \Women Involved in Farm Economics

VUS DeptofAgric, 876F24994(D.C.
Q. 193 aat dared , 493 US. 1019
(1990). This case is Sometimes referred
asthe" WHE cas="arderenceothe
pariifs aooym
#7CFR §14001065@).

% 7CFR § 1400105E)1).
% See 7CFR §14003(deining'Sub-

seril berefH ineet)

7 See 7CFR §1400105Q)2).

% See 7CFR §140020L

® See 7CFR §1400208p)

% See 7CFR §1400204@).

3 See 7CFR §81400205@)(Tusb),
1400206() (Esetes).

% See 7CFR §1400207.

% See 7CFR §1400204(0).

% See 7CFR §1400206(0).

% See 7CFR §1400206@).

* See 7CFR 814003 (0eiing ‘Ac-
tivepersonaliabor’and Acive personal
management”).

I See 7CFR §1400204(0).

® See 7CFR 814003 (0eiing ‘Ac-

managemen).
* Also, under the “andowner” rue

1400207. Thus, a NaN Yok Ciy res-
dent who owns a farm in Alabama and
shareleases the fam & “advely en
geged infaming”

% See 7CFR §14003(06ing S
niicart contbouiion)

“ Qe 7CFR 814003 (0einng ‘Ac-
tive personal managemen).

42 See TCFR §14003(0einng Cap-
8" ‘Equpment” and ‘Land).

“ See 7CFR §14003 (deiing '
ferestnafaming gperaion).

4 See7CFR 814003(ceining Cap-
&l ‘Equpment” and ‘Land).

* See 7CFR§14003(0eining Cap-
8" ‘Equpment” and ‘Land).

“ See 7CFR §14002 (deiing '
et n afaming opeaion).
1) hesamore complete defnionof e
rest n a faming operaion” For ex
ample, unike the regulation, 1-PL (Rev.
1) povdesthat sharehadersinacopo-
raion do nat heve an nerest in te
faming operation of the corparation. 1-
PLRev.DT91B)

47 The FSAHandbook permits
members of a joint operation to guaran-
teealbenbthejpintgperaionwihout

dl dte

\vddinga‘frenag e’ Seqy T

PL Rev. 1), 1296C). Sree tis s nat
peTmedMereghrJrsrebmem
the Hanobook direcive is potentialy

® Ths 5 an eniely ueekstc as-

agement. Nonetheless, for smplidly in
ilustrating the importance of the

“commensurateness” requirement, the
assumption must be made. Otherwise,
the required mathematics might devour
the pars s eampe Lustaies.

“ Inthe'realword,"dependngonthe
rekive vale of the contibuions, e
spousesmightbeabletoqualyforequal
shares.

% See 7CFR 81400207

51 See 7CFR §1400208.

%2 See 7CFR 8140020,

% See 7CFR 81400207

% Gegg  7CFR§1412306830Q)
% See 7CFR§1400211
% oy 7CFR§14123086)Q)

% See 7CFR §1400401(@).

% See 7CFR 81400401@Q).

% See 7CFR 8140010

% See 7CFR §14001000).

& See 1-PL [Rev. D) MBI

& See 7TUSC.8138B1Q)

8 See 7CFR §1400100Q).

& See 7CFR §14001000).

& See 7USC.8§13082

% See 7CFR §14005a)

& See 7CFR §140050).

% The reguiaion provides that ex-
amples of a scheme or device indude
false or emoneous information, or
Qesigtiosaissortepr

Jposeciooncesingthenterestofaperson
in a faming operation” 7 CFR. §
14005@).

® 31 USC 303l @)
8828687 (imind).

™ See 18USC.8134L

18 USC.

ARBITRATION CLAUSE/Cont. fromp. 3
are nat preempted by the Federal Crop
Insurance Act or its implementing regu-
bHos o ¢y Willams Farms of
Homestead, Inc, v. Rain & Hal Ins.
Syl 121F3d630(11hCr1997),
and aher auhoiy). It noed thet an
atirao’s fdngs ae sulgeto

cial review and enforcerment under the
Federdl Airaion Adt, spedicaly, 9

USC. §89, 10. Therglore, aocording
thecout seelbwdamsmightsiie
heardbyacoutidloningarbiraionbut
onyiothe exentthat suchdaimswere
nat preduded by the atiraio’s ind

ings. In s case, honever, e cout
dedred biue onwhich fany, ofte
Jusicabie affer abiraion because the
ssuewes natbeloe t Nevertheless t
dednedio‘iue authe kebhood et
underthedodiedfdampredusion at

ket some o the ahiraiors fndngs
ensanveastebassiorPanifscom:

carthaout” o ab
—Christopher R, Keley, Universily of
Arkansas School of Law,

Faeedke AR
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T hebasisdff
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By Christopher R. Kelley

This arfide provides an ovenview of he
federal farm program payment imita-
fonand elghlly iues Becausedar
somediheseesgovenelllyor

the most economicaly significart com-
modiy programs, they are an important
pait of federal fam program law. This
oveview, honever, is not inended o
seveasassiLetradosesidyd

the rues or competentadvice and assts-
tance wih respedt 1o compliance wih
them.

The paymentimiaion and elghity
saiesaecdiedat7USC.881308-

13085. Some program payment limits,
however, are coniained in separae Siat

uies. Foreampe, the $50000 imitfor
Conservation Reserve Program (CRP)
payments is found at 16 US.C. §
3BAHD)

The paymentimiationand eighity
regusions are foud a 7 CFR. Pat
1400. Exoept for some relatively minor
changes, *thesereguiationshavebeenin
effledsincethe Theywere
oodiiedat 7CFR Pat1497uni1996.

The paymentimiationand eighity
rues are administered by the USDA
Farm Senvice Agency (FSA). Most pay-
ment imiation and elghity deermi-
nations are iniialy mede by county or
area FSA commitees. However, deter-
conducted by general partnerships or
members are made at the state FSA
commitee level 2

The county, area, and state FSA com-
mitees have been instruded 1 folow
te dedes oared h te FSAHand-
book , te agency's iniemal procecures
manual. The  Handbook volume contair:
ing the paymentlimitation and payment
ey dedes 5 kownbyk ‘dot
reference whchs“1-PL (Rev. 1)

Because the counly, area, and Sate
FSAcommiteesand their staffuse 1-PL
(Rev. 1) nmakingther deierminations,
1PL Rev. 1) sanimporiant reference.

Most FSA offices wil permit program
patdparts o ther represeniaives ©

review thei copy. A oopy can also be

obiained without cost from the FSAs
Information Office in Washington. Since

1-PL (Rev. 1) is amended frecuertly,
mainiaining a cument copy requires pe-

fodc requess for te most recet  amend

QisgpheR
so; Unversly of Aansas Sahod of
Law and Of Counsel to the Vann Law

FAm, Camila, GA

menis. Recert noiices relating i 1-PL
(Rev. 1), which ofen are bier inoopo-

rated into amendments, can be found on
the FSA site on the USDA's web page,
hitpAwwv.usda.gov.

The federal couts have conssiently
uedtetthe Handbook's  dedvesdo
not have the force and efiect of v be-
causethey are notpromulgated aslegs-
kive rues under the AdTrls!rau\/e
Procedure Act (APA). 3 Nonetheless the
FSA historically has treated the
Handbook's  dredhes as T ey wee
legally binding ruies. This does not
present sefious problems when the par-
foubr diedhve beig tesied as a e
galybndng e s conssentwin he
satie ad reguios. Nat d of the
diedives are consisert, honever.

To the exent thet the drecives are
inoonssient wih tese daues and regu
bios a cout s nat kdy o enace
them. Ohemise, T they can be faily
deemedtolrlerpretarrbguwsorlncnm

fion and paymernt eighity law saves

the tree besc fundions of imiing @

the dalar amount of certain fam pro-
gram paymerntsa‘person’canreceivein
aaop o sl yea; () the number of

may receive payments; and (C) payment
etjiybperscrﬁvxlmaeai\dy

Program Payments Limit
Produdion fedally
contract payments
Marketing assistance
bengans 7 andloen
deficency payments
1998 & Multi-Year
Crop Loss Assistance
Program
1999 & 2000 Crop
Loss Assistance
Program
Non-Insured Crop
Disaster Assisiance
Program (NAP)
Conservation Reserve
Program (CRP)

$80,000

$100,000
$50,000
In addiion © imposing perperson’

dolarimitsonpayments, paymentimi-
teion and elgidly aw redtics the

4 AGRICULTURAL LAW UPDATE DECEMBER 2000

eder & arm pr ogram pa yment limitation and

number of ‘entties” such as capora:
throughwhichanindividualmay receive
program payments. As discussed below,
the rueimposing thisimitiscommonly
caledhe'threeeniye Thstues
conroversialbecauseitpemisthedou-
bing ofthe paymertimis.
Paymentimiationand elgbity v
also defines who may receive certain
program payments. In ather words, it
genera pupose of these requirements,
o indvioLets and entiies “adively en
gegedinfaming soprevent pessie”
invesiors from recehving program  pay-
ments. The “person’” and “acively en-
gegedinfarming ulesareacential but
ompl@gfeﬁxedpayrrmmlam

Psagemmp@mmemy
simied o 'persons whoare “adively
engaged n faming” There are excep-
cates which programs are subect o the
‘person’” and “actively engaged in fam-
ng'ues

Program

engaged in faming”
Loan deficency payments

engaged in faming”
1%&19990tpb$ammoe

engaged in faming”

The ‘person”and“acively engaged in
farming” es do nat dredly imi the
number of ‘persons’ who can quialfy for
payments from a single famming opera-
tion. To the conrary, they encourage
farming by multiple-member general
parnerships. Farming through a genr
ed pateshp 5 the most efecive
way for muiipe ‘persons’ 0 recehe
payments from a single famming opera-
fon. In addiion, the res pamt an
individual O receive payments from up
phee'eis’
an individual who receives payments as



an indvidual cannat receive program
An individual who does nat receive pay-
ments as anindividual may receive pro-
grampaymensromuptothreeentiies,
hence the name, ‘tree eniy rue”

The three enity rue alowns the pay-
ment imits to be doubled. For example,
assume that Farmer Afarms as anindk-
vidLiel Inacion hehodsaS0%6iier-
estintolmied
LLC and AC LLC. ¢ Eachofthese LLCs
hasafarming aperation thetis separaie
from the ather LLC's farming operation
and from Fammer A's farming operation.
Asoassumethatinhisincvidualcapec
tyFamerAwlrecaleteldimicf
$40000nprodudionfiexdallyconradt
payments and the ful combined imit of
$75,000nmarketingloangainsandioan
deficency payments. Each of the LLCs
Wil also receive these amounts through
cause Famer A's distbuive shere s
50% of each LLC's payments, he wil
receie$77,500($20,000+$37,500)from
each LLC. As a resutt, the $115000 he
recelesdiedlyssanindvioelwbe
doubled by the amount he receives indk-
redlyasamemberofthetwoLLCs. The
resuwouldbethesameforFamerAff,
insteadoffarming separately, FammerA,
ABLLC,andACLLCfarmedasageneral

The 1hee enlly rue 5 nat anays
usd 1o doube an indvidlels efiedihve
it To te aontay, i 5 most den
usedtocaptureapaymentamountsome-
where between the single limit amount
and the doubled imit amount. For ex-
ample, inafaming general partnership
conssting of A, an indvidual, and AB
LLC, aimied iabity company equaly
ownedbyindividualsAandB,Awouidbe
reying on the three enty e o be
elgble for payments wp o 150 o a
gk ht © lienes, f the gened
parnership consisied of indvidual A,
individual B,and AB LLC, both Aand B
would be using the three enfily e
recelve paymenis diedly as indvidual
partners and indirectly though AB LLC.

Thethreeentyriedoesnatimiihe
number of ‘persons’ inafaming opera

fiormhoareeigbletorecalvepaymens.

In theory, a hundrecimember general
partnership couid conduct afamming op-
erationnwhichal ofts memberswere
‘persons’whowere “acively engagedin
faming.” Thus, the number of ‘persons”
nafaming operaion s pimarly co+
stained by the pradical diioulies as-

sociated with operating a fam with
muide'persors” These diioiesin

cude coordinating farm program plar+
ning wih ix, estaie, and generd bus-

the problems that can arise from ceding
corirdl of the farming gperaion o oty

& ™ Newetheess, faming operaions

canbestudured sothetmore‘persons”
recevepaymenisthanarentruecontal
of the aperation. Blaborate methods for
dongths ofenusetusisas sherehod-
es n mulipe coporaions which, n
fum,fomagened patnershipioocon:
duct the farming gperation. In such a
farming operation, the trustees (or the
personwhoselectedthem),whoarefewer
in number than the number of ‘persons”
trdl the faming operation.

For payment imitaiion and eigiity
puposes, a ‘paso’ B
liledbrecmepaymeﬂsmblfeap

paymert limitation and payment elig-
nat be ‘persons” Honever, ter ind
vidual members may be ‘persons"A'sa

companies, and limited partnerships.

Whie  a coporaton, imed EBdy om

ey, orimied partnershipwd be only

one ‘person’” irespedive of the number
of is sharehdders or members, each of
thepartnershpsarjontveriuresmem-
bers may be a separate ‘person’ uness
thereisa‘combinaiion”of persons’un:

der ore of the socaled “combination
rues” Therefore, more ‘persons’ are
poentalyavalsbebafaming opera
MOdededWagmeralpatresm

tacedfstetd otemembasdfa
gened  pateshp thet conduds  afam-

ingoperaiorwdbepntyandseveraly
Bt for te patnashps Edies
under state law. This disadvantage can
bemitigatedtosomedegreebyforminga
patnership of snge-member imied
abllycompenieshieudindvidLeksi
state law permits single-member imited
by companies.

A separate ‘person’” must (1) have a

atheagonvaved RQexeraseseparcie
reporshlly for such ineres; and (9)

\ioeion leadks © payment inelglly.

I for eanpe, the persord unds afa
generalpartnerarecommingledwiththe
fundsofthefamminggeneralpartnership
onvice versa, the partnerwll be dernied
‘perso’ saLs.

Under a coledion of payment imia-
tion rues known as the “combination
res,” some indviduaks are deemed
be too economicaly interdependent with
aherinoMoles ar eniies 0 be spar
deny separate ‘parson’ sEtLs o ‘per
sons‘ whowouldahewisebeeighlefor
asgaaeint

For example, a coporation and is
sharehddersare generaly considered o
be separate “persons” Thus, a copora-
tionmayreceiveprogrampaymentsbased
on is fulimernt o the ‘persor” ad
‘adively engeged n faming” recuire-
ments, and is indvidual shareholders
may receive program payments from
separate operaions in which they are
‘persons” who are “adively engaged n
faming” So long as nore of the share-
halders hods more then a fity peroert
interest in the corporation, the

coporationisandeachshareholder'spay-
menswbeseparaielyimied I hoa

ever, one dfthe coporation's sherehal:
ershodsmaorethenalityperoentiner-
estinthecoparaion, onedithe‘comia-
nation’"rueswi tombine the compora-

tion with the majority shareholder. B
Whenthiscombinationoccurs, thecorpo-
rAionssubedibthesareimiaste

majority sharehader. If the majority
shareholder has already reached his o

her payment imt, the corporation Wil

nat be elgie o recelve paymenis. For

to maxmze program payments must
paywe{ualemormlrecmbﬂam

Oneormoreoanbnanmmksamy
0 copoaions ad smir imied B
diya-“es 16 m 17 m 18
spouses, ¥ minor chidren, 2 govemmen-
l bodes 2 and charieble oganza-
s 2 These rdes must be careilly
considered in fam program planning.
On occasion, a farming operation might
be stuctured n a mamer that Wl re-
sutinoneormorecombinationsbhecause
the loss of payments © te resuling
combinedperson(Cwilbeotisetyother
s

Of a the combinaiion ukes, the gery
era rue combining spouses has pro-
duced the most controversy, induding
figaion in which the combinaiion o

Continued on p. 6
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= 'I‘regeneralnlez?

spouseswasupheld.
thet Spouses are one ‘person’”
are o excepions. The frst and more

longsandng  exoepion  gppies 0 spouses

whofarmed separately before theirmar-
fiage and who continue o farm sepa-
raely afer ther martiege. = Vey few
mmsatsfyﬁereqjmmd
s ecepion
The second exception was avthorized
bythe1900fBmid andiibokefiecin
the 1991 cropyear. Underthisexception,
ahusband and wife may each be deemed
obe sparae ‘pesars'f
@ netther spouse hes a “substan
HbaetH ey’ % (sLely but
natnecessary, 10percentormae)n
anotherentityreceMingfarmprogram
payments, and
(b  eachspousesapasai’whos
‘adively engeged infaming” i
This second exception limits the
spousesioonepaymentimiteach, andit
predudes eiher of them from using the
theeentyrue indherwads feach
spouse s partidpaing nakderdfam
program they each must receive therr
respedive payments diedly, not ind
redly, © avad ther combinaion o
one'person. Thus,fHandWeachfarm
sepaaiely or as partners, nether can
havea'Subsiantel neerestnefaming
ently thet paricpeies n a fam po-
gram through which he or she receves
payments indrecty.
Spouses who seek separate ‘person”
st typicaly faam in a generd patt
nershp or a joint veriie ether as a0
patners o in parnership wih ahers.
Depending on how they conduct their
operation, they may be able 1o daim
eqﬂd*aesmhepamsmorm

%agererainleorypasors’v\lm
are “adively engaged n faming” are
ebelrpogampaymens
fively engaged in faming’” recuirement
5 nended 1 deinguish “achve’ par-
figoants n a faming gperation fom
os

The “acively engaged in faming' re-
quirementisgroundedonthenaionthat
‘fed famers’ contibuie lbend, e,
or equipment and labor or management
fotharaming operaion kaksoinoo-
poaes the nation thet a ‘fed famer”
wil make contrbuions 1o the faming
Qperation in proparion © his or her

= The'ec-

ergaged in farming” requirement has
three constiuent elements:

Tobe adively engagedinfaming’a
‘Person” must dredly make to the par-

ticular farming gperation
la“ spnitataotbuin "of
(a)brdaﬂ&lmmaagm

an

() echvepasordlebar;* adveper-
sonal management,” or a combination
teed  and
2 te ‘Syicart aortbuios” o
getherwith ather quisifying conrbou-
fons, must be ¢ commensurate " wih
the indvidudls deimed share of the
profisandiossesafhefamingopera
tn  and
3. the contrbutions mustbe ask

An indvidual who fams as an indk
oL (e, asasie popiEn) LsLEl
hesosaidydteedheseaortour
tion requirements. However, members of
agenerdpatnershiporjontveniuredo
nothave to meke indvidual “sgnificart
controuiiors” o bd  cpd
or a combinaion thered. Insead, the
generalparnershiparjontventuremay
mekethecontrbutionforeachafthem.
Otherwise, any member seeking to be
deemed “actively engaged in farming”
mustcontrbuietherequistequiantiyof
the qualfying inputs) to the
palnersm’s o jornt verniue' faming

\Nﬂwresmdt)a)rpuamsarddher
Imiediilyerties heertymust
make the “Sgnificant controuion” or
oe o mae o the qualying inpuss.
Thesamestueforiusisandestaies.

Subect 1o the landowner exception,
indviduaks who seek to be deemed “ac-
tively engaged in farming” must make a
Sx;rtatcrrtbhid adeper-
nm”damﬁmmm Like-
wise, indvidual members of a general
partnershp orajontveniure must per-
sonally make such a contrbution.

‘Eniies,'ontheaherhend areinca:
Jpeble of controuting personal sevoes.
Therelore, coporaions, imied eblly
companies, and limited partnerships
seeking 10 be deemed © be “adively
engaged in faming” must have one or
more of their sharehdlders or members
kst fily percent male te requse

equomern,

31

quently of the: quelying sevices A

smir e godes for tuss wih e
spectiotheinoome benefcanies.

respect © esies, ether the pasord
represeniaive or the heirs must colec-
vely*ediveie the esiaie by contiok

ing the requiste lbor andlor manage-
ment.

personal management” are defined to
edudehredsavoes. % Sharehodersin
a coporaion or members of a imied

bty company orimied partnership,

however, maybe paidfortherriaborand
managementwithout disqualifying their
senvioesrombeng constered asa ‘s

3 With
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nicantoortouio’of acive persordl
Bbo” o ‘acve  persona
On the ather hand, partners cannot re-
celeaguaranteedwage or salary bythe
partnership for therr labor or manege-

mert fheyarepad nonediherbbor
ormanegementwlouialyasa“'sgnii
cantaontiouion’of ecive parsordle:

bor” or “acive personal management”
Partners must be compensated only
throughtherparinership drans'ordis-

fiouive sheres.

“Active personal management’ need
not be perfomed on the fam. ®Thsa
person can contrbute “acive
managemenf\;ﬂlerwdlngonNewYork
Ciy's Hith Averue.

Ingenerd a'soniicantaontiouion”
dfend,capi oreupmentisaconi
bution equal in renial value (and and

eoupmenjarcashvel e(Captaioilty
percent of the contributor’s commensu-
ree shee d te od vale o tose
respedive inpuis necessaty t condudt
the faming operation. When these in-
pusare contrbuted in combination, the
aqiﬁjeperoertagesmyperoert
A"sgnicant contiouion’” o “adive
persond Bbo” s 1,000 hours (onehalf
of ayear's worth of 40-hour workweeks)
or at leegt iy peroart of the hous
necessary to conduct a farm comparable
n s o te nidleks sae o te
farming operation. A“sonificant conti-
bution” of“‘active personalmanagement”
saartuntesaidote
polieklly of the: farming operaion,
teldng inb acoount the indhviduels or
enttyscommensurateshareinthefanm-
ingoperation.” Asomewhatsimiarsian-
dard apples when labor and manage-
ment are contrbuted in combination.
“Sgniicantoontioutions"dflendand
equipment can include owned or leased
land or equipment, and owned or bor-
roned capial 2 Honewer, | the lbnd,
equipment, or capital was acquired
through a loan made, guaranteed, or
seaured by an indvidudl or ently with
m‘nemﬁmhefamgq)erm

through a loan made, guaranteed, or
secured by someone with an ‘interestin
thefaming operation” ofen present

ficulies. Forexample, assume indvidu-

as A and B fam as a generd partner-

est in a faming gperation,” they each

have an nterest n the patnerships

faming operation. % Also assume thet
the partnershipwdborow nisname,
ddthecapialnesdediofundism:

management”



ing gperaion, indudng the funds re-
quired o lease the necessary ecuipment
andlnd fether Aor B guaraniee te
enothe patnershporseaure twih
therr persondl assets, the partnarships
contrboutions of capiial, equipment, and
land would nat qually as “sgnificant
contrbutions” o

Ahough te socded ‘nadyg nes’
denpesartdiouies teeae\ar
ousways owork through these dificu-
fes Thebestsolionsbavadapdo
lem with a fnanang rule aliogether by
making sure that no one with an “nier-
e n [he] faming gperaio’ s i
voved n the fnendg leeding © the

Foreampk, falender inssis on per
sonal guarantees by the members of a
generd patneshp for a len © the
patnership, the partnership's controu-
Indtscdwntqelyssa
“Sgnificant conroution” Honever, the
panershpmaysilbeabetomakethe
reqLise "synicant contbuion’ ofan
inputora combination ofinpuis by cone
trbuting equipment or land or a. comb-
nation ofbathwhose acoisiionwes not
funded by the tainted” capiial borowed
fom the lender. Anather gpion 5 ©
persuadethelendertomaketwoloansio
the faming operation, one ofwhichwas
notguaranteedbythepartnershipsindr
vidualmembers. Solongastheloanthat
wesnaotguaranteedresuisinacontiou-

indatedtilypacarichecid

needed by the partnershp forthe year's
faming gpevaiion, this controution of
cz(ﬂ\/\uhqdyasa‘a\;ﬁai

‘fighthand soe” the human sevices of
labor or management). When the farm-
ing operation is conducted through a
general  partnership,
makethelefi-hand sde contrbutionson
behalf of the partnerships members.
When t does, the conrbuiions are at
tributed proportionally to each member
for “commensurate” contribution pur-
poses. When the farming operation is
condudied by a coporation or smiar
entiy, the coparation or Sier ently

makes the lefthand sde contrbuiions,
andtheshareholdersormemberswithat

the patnershp  may

the case ofahusband andwifewhofam
as a general partnership. They began
faming together afier ther maniage,
and they paricpete in the produdion
spousehasaninerestinanyatherfam-
ingoperationthatrecehvesfammprogram
payments.

Aldfthe land farmed by the partner-
ship is owned by the partnership. The
same is true for the needed equipment,
and d of the necessary capid s bo-
rowed by the partnership. The husband
contriouies 100 percent ofthe lBborand
fity percent of the management. The
wiecoriuiesiiyperoertaftheman-

agement. Frdly, for puposes o ts

shp saied the ‘Bthand soE” for
eachofthem, and they indviduialy sat-
sied the ‘ighthend sce”

Canthe husband andwife daim equal
shares in the faming operation? No.
Their respective commensurate shares
o te cotbued bd cgid, ad eqip
mentareequalbecausetheseinpuiswere
conrbuied atthe partershipleveland
thus are deemed to have been made
equally betwveen them. However, therr
respective contributions of labor and
managemernt are nat equal. If the wile
daims more than twenty-ive percent of
te famng  opeaton’s prois
hercontibutionswilnotbe‘commensu-
raie"wih herdamed share ofthe prof
is of the partnership because she hes
only contrbued twenty-ve peroent of
theioial contbutions afborandman:
agement to the famming operation. Cor+
sequenty, she Wl be dered d fam
programpayments,andherhusbandwiil
nat be eniied 1o recebe whet woud
have been her share.
buions are “at ik’ bath the husbend
and wie Wl be “adively engeged n
faming' fhedamsasavertyve per-
centnierestintepatnership andshe
damsatnenyveperoentinerest As
a resut, assuming thet ther armwl
produce exadly $30000 in produdtion
feddly contradt paymerts, ey Wl
beleaving$20000 onthetable’because
the husbands partnership distriouive
sharerightto $60,000 ofthose payments
wil be capped at $40000 by the: produc-
fon feddly cofad payment I
As a coupe, they Wl receive $60,000;
she Wi recelve $20000, and he Wi
of $20,000 over what their faming op-

ad losxs,

eration wouid have received if they hed
been “combined’ under the general com-
bination rule for husbends and wives. o
Among ather things, this example i
Leraes thet each patrer’s “adively
engaged nfaming” siatLs is separately
determined. The problem this couple
encountered with the “‘commensurate”
contribution requirement would be com-
coupie’s partnership, onwned or leased
the land orequipment. Inthat case, the
ather spouse wouid have to acouire and
contrbute an equal amount of land or
equipment if they wanted © have sev-

enty-ive percenttwenty-five percent
shares based on the contouions of b

bor and management assumed in this
example.

The “acively engaged in faming' re-
quirementsarerelaxedforlandowners, %0
family members, 5! and sharecroppers. 52
Under the fandoaner ruie” a person
who owns an interest in land and who
recehvesiertonoomeiorheusedithet
land besed on the land's production o
thefamingoperation'soperatingresuis
is auometicaly deermed 1o be “adively
engagedinfaming.” %8 Suchanarange-
mets wely cled aap dae ke
The use of custom faming services may
also ey a person as a tandowner”

“Landords,” on the other hand, may
never be deemed to be “actively engaged
n aming” % A'‘rdod’ B a pasn
whorecelves aguaranteed reumonthe
bndsuse whetherpayableincashorin
a fixed quently of the agps. Such an
amangement is usualy caled a cash
m 56

On the ather hand, cash rent tenants
canreceive payments. Cashrenttenants
aepasonswhorertiandforcashorfor
acop share guaranteed inamount. To
be “adively engagedinfarming;”acash
rent tenant must make a “sgnificant
contbouio? d @ bd o ep
ment and adie pasord b, a( 2
equipment  and adtive personal manage-
mert If the cash rent erant seeks
qualify under option 2 and the equip-
mert & leased fom the lndod, the
lease must reflect payment of the
equpments far maket value. If the
equipmentisleasedfromthe personwho
is providing leboor 1o the faming apera
tion, the eguipment lease and the labor
feesmusthebasedonfarmarketvalues,
and the cash rent tenant must exerase
compee ocontd over a sgnificant amourt
ofthe equipment during the cop year. =
Insome instances, program participants
whobelieved they were qualifying under
option 2 above, and who leased equip-
mentfrom the same individual who pro-
ments because therr attomeys drafied
equipment leases that induded a provi

Cont. onp.2
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