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FihQouir uesF eder aCr op
Insur ance Actdoesnotpr eempt siate ka w
claims against cr opinsur ance agents

The Fith Crauit hes held that the Federal Crop Insurance At (FCIA), 7USC. 8
1501 et 52, does not compleiely displace Siate lw daims agangt an agert of a
privateinsurance companywhosokdfederally reinsured cropinsurance. Rio Grande
Udaviiers, Irc. v. Pits Famns, inc. , No. 0140823, 2001 WL 1616794 (5th Cir.
2001). Previously, the Ninth, Tenth, and Blevenin Cirouiis had also ruied thet the
FCIAdoes natpreemptsiaie kv daims againstaopinsurers and their agernts. See
Holman v. Laulo-Rowe Agency , 9AF2d666,650 G Cr. 190); Meyerv. Conlon
162 F.3d 1264, 126870 & n2 (10th Cir. 1998); Wiliarms Fanms of Homestead, Inc.
v.RahadHalFs Sans, i ,121 F.3d630,63334 (11 Gr. 1997). The cout
aboaimedinedsticooutsdamissal forbdkafaLg ik o
the aop insrance company's petiion for a siay of the Siate court adtion pending
atiraion
Pit Farmns produces onons in Texas. It brought s adtion againstthe insLrance
comparysagentinsiaie court, aleging st v causes of acionaising fomihe
falre o the company's agent © insure s red and yelow onors as separaie
insurable units. Insuring the o crops as separaie units was permitied under
regulationsimplementing the FCIA. Becauise the agenthad notinsured theredand
yelow onons i separaie unis, Pit Famns dd nat Uy recover s bosses. Rio
Grande Undemiriters ar
RioGrande, theinsurancecompany; frstunsuccessiuly petiionedthe statecourt
1 enforce the arbiraion dauses n the insurance conract. Rio Grande: then
petioned the federdl distiict coutt requiesing an ader saying the Siaie cout
adionandoompelingarhiration. Thedstictoourtdsmissedihe petiionforwant
Continued on page 6

G Ar ee wsef eddir easedpa yment
Imsf  or 1999 and 2000 mar keting
assistance loan pr ogram payments

The United States General Acoounting Ofice (GAO) has concluded thattheincrease
of the payment imit for marketing assistance loan gains and loan deficency
payments from $75,000 to $150,000 in 1999 and 2000 had “only modest effects’ on
total marketing assistance loan program payments. More spedifically, the GAO
estimated that the payments were 1.9 percent-or $261.1 milior—more than they
wouldhavebeenhadthelimitremainedat$75,000. Inaddiion, the GAO foundthat
atoal of 147 famers used commodily certiicatesin 1999 and 2000 b recehve more

than the $150,000 imi. United States Gen. Acoounting Office, Farm Programs:
Changes o the Marketing Assisiance Loan Program Have Had Litle Impact on
Payments (GAO01-964, Sept 2001) at 34 ( Marketing Assistance Loan Program )

Under the marketing assistance loan program, producers who have entered into
a produdion fiexdally contract are efghle for nonrecourse marketing assstance
lensforieed grains, wheat, upbnd aotion, andrice. 7 USC. § 7231(0(1). Each of
these commodiies s eighle for aloan irespedive ofwhether twes produiced on
the famis confact aceee. B . Producers do nat have o have entered o a
procLcionfiexdaity conractio be elghle foranonrecourse marketing assisiance
loenforextraongsiaple cationand dlseeds, honever. Anyprodudiondfextadong
s cdmand dssadsseite o 873102

Elghle producers may aotain amarketing assistance loan atthe end ofthe aop
yearbyusgadarapatondihereige agpasaoaierd Bascheniaesae

Continued on page 2
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estabished for each eighle commodiy.
Theseraies andthe provisonsforther
adustmentioreachmarketingyear,vary

by commodity. b . § 7232 Nonrecourse
marketing assistance loans for feed

gans, fce, and wheat have a nnetmonth
em  H.§ 7233a). Loans for upard

cotion have a tervmonth term. u.8

72330).
hlwdwgabennaama

lmifepnetnsoeetadtyﬂf\ebm

Maﬂetnga&stame loans alow the
m’tecmseb_a_rsbbel_epadatarae

bertrenteaigralobescoantae.
Thisrateisdetermined by the Searetary
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besed on aieria thet ke iNo acoournt
market prices. b .87234. Forexampe,
forupand cotonandrice, the Seaeiary
isrequiedinesizbisharepaymentrate
atelessardhebesclenaeate
prevaiing world market price for each
commodity, adiusted to United States
Quellyandiocaion b .87234) When
the repayment rate is lower than te
bescloaenaie produoarsresizeafinan
sl gan comresponding b the diferernce
between the two rates, minus storage
oossinerestandanorHeiundabielcen
sneke Seg 7CFR 8142112
As a part of the marketing assislance
loan program, loan deficency payments
(LDPs)areavalabeibproducersaffeed
gains, whest, udand ooton, ice, and
aseeckwhoaredighbetoddananon
recourse marketing assistance loan but
who chose o forego dbiaining ore. In
exchange for notabaining aloen, these
producers can receive loan deficency
payments.7US.C.§7235(g). Thesepay-
ments are made avaiable because, by
nat obiaining a loan, these producers
avoid imposing on the govemment the
administrative costs associated with
mekingaloanandthepoientialiorther
fofeture of the commodly n leu of
repayingthe lbanincash
Theloandeficencypaymentrateisthe
diference between the commodity's ba-

Slenaeadisepaymentisie o.

§7235() Thequantlyiowhichthisrate

i gopied B ‘he quently o the ben

commodiy thet the producers are ef

ghe o place under loan but for which

the producers forego abtaining the loan
nEunorppymans.” b 87250
Loan deficency payments are not avai-
abeforextradong siepe cotionbecause

the basic len rate s anays the repay-
mentraie for extradong stpke cotion.

A combined payment imit of $75,000
apes © makaing asssance e gas
and LDPs.  H .§1308Q) Farthe 199,
2000,and2001cropyears, however,Cor-
gessraised he imtio §150000. Agi-
culture, Rural Development, Food and
Drug Administration, and Related Ager+
des Appropriaiions Ad, 2000, Pub. L
No. 10678 & M, § 813 113 Sa
ment, Food and Drug Administration,
2001PubL.N0106387VIS337,

114 Stat. 1549, 1549A:155 - 1549A156;
HR 2213,§10, 107th Cong. (2001) (er+
ackd)

In 1999 Congress also avthorized the
usecfcommodiy certiicatestormakein-
kind payments under the nonrecourse
markeingassisianceloanandloandef-
dency payment programs. AgriculLre,
Rural Development, Food and Drug Ad-
ministration, and Related Agencies Ap-
propriaiions Adt, 2000, Pub. L No. 106-

78 tM,§727,113 St 1136, 1164

On February 8, 2000, the Secreiary anr
nounced that commodity certificates
would be made avaiable to producersto
usehaoouingaokierapedgediote
Commodity CreditCorporation(CCC)for
USDA, Farm Sexrvice Agency, Notice LP-

Imt becase, f the marketing hes not

matured, a producer may purchase a
commodity certiicate priced at the

amount o repay the loan at the repay-
mertrae. The cattiicate s thenimme-

daey exchanged for te commodly senw
g & te abed o te ben Acd
caedoesnotaduelyed honever, or

16 tarsadon 5 oy a s of e

counting sofwere entries. Nonetheless,
assuming that a gain results becauise of

the difierence between the loen rate at
theloan'sincepion-thebescraie™-and

hsgtontededdtein
creased payment imit and commodity
certiicates on paymentsmade underthe
marketing assistance loan program in
the 1999 and 2000 crop years, the GAO
noted thet $15 biion wes provided ©
famers under the marketing assistance
loan program in 1999 and 2000 through
May 2001 In each year, honever, less
thanane peroentofthese redpenisben:
iited fromthe increaseinthe payment
imit from $75,000 1o $150,000. Market-
ing Assistance Loan Program a&3h
addiion, the GAO found that the bern+
elis of ths increase were concerrated
n rebively few saies. in 1999, te
Sateswihthe mostiammers benefing
from the increase were Arkansas, South
Dekoia, and Texas. In 2000, the benef-
caiesfarmedin linos, Narth Deldia,
and South Dakota. o.

The GAOQ also found that “commoadity
cetfiicates represented a smal propor-
ments-$380milionofthe morethan$15
hilion in total payments made over the
pacd’ b . 199 dnogd othee
gans were for rice and aotion. I 2000,
fice and cation again accounted formost
o the gains, fdlowed by con and soy-
bears H.

Asbotheusedfcommodly cattiicaies
toavoid the combined $150,000 payment
Imitineflecin1999and2000,the GAO
determined thet 47 famers used cextii-
cates 1 receve more than $150000 in

Cont. onp.3
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Bohegiy v Seta e d U6 F aReguiatonsardincome Distibuiion:
Animals — animal rights Supp.2d166,2000),19Tempe el L Where You Stand Depends on Where You
Comment, Cuely b Animak: Recog- &Tech J. 225242 (2000). g ,Chooes1519@3 ¢4 Q20

nizing Violence Against Nonhuman Vic-

ims , 23U, Hanai L Rev. 307339 (2000 Hunger & food issues Uniform Commercial Code
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Biotechnology Applied Res. & Pub. Poly #2 (Summer Noe NaoraletheRased A9
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GoMdany,  The Futre of Food ,B6F Intemational trade elyFAngSyses indind&Comp.
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vesting”Fammer ,77TND.LRev.185246 Reform Program ?11ihd nl&Camp. , 140 BM
(o0n). L Rev. 665696 (2001). L &Liiy 1323(1999)
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(00
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Matn,  Immigration Reform and Ru- (2000,
| Ameica: B ldad o the B
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Domestic J. 477483 (2000). es receving moe than $150000 ‘foughly
Comment, The 1996 Farm Bil: What Noe, The'TragedyoftheCommons’in dsgteachahe?” H adAapydts
b(Re) Doh 202 , 11 Kan JL &Pub. Pert Geretic Resources: The Need fora report and other GAO reports can be
Paly 6687 (2000). New Interational Regime Centered obtained at www.gao.gov.
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Farmer-processor bargaining—pro-
duction contracts

Keby, Noies on an Agricutrdl Pro-
aliction Cortract with a Model Contract
Attached 2001 Ak L Noies 11-32.

Pesicid
Exclusion Under CERCLA 15t
L &Liig 109126 (2000).
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Attome yf eea war ds underthe Equal

By Christopher R. Keley

Areican agialre s hihly
Aconsiderabe parion ofthis reguigion
emanates from the federal govemment.
Occasionaly disputes arise between a
regulated party and the federal agency
chargedwithadministering aregulatory

puteswihthe federal govemmentoris
agenoes. Ths arfde povdes a hiief
introduction o the EAJA

About 200 federal Statues pemitthe
anard ofatiomey fees o prevaling par-
fies aher then the Unied Saies.
Joseph J. Ward, Coporate Golaths in
the Costume of Davidt The Queston of
AssoaatonAggregationUndertheEqual
Access ip Justice Act-Shoud the Whoke
BeGreater ThanltsParts? 28(sU,
L Rev. 151, 156 (1998). Mcst of these
Saiies goply 0 a patoer cause of
adion or siatuiory waver of soveregn
immunity. For example, privete paries
who “subsianialy preval’ in adions
brought under the Freedom of Informa-
fion Act (FOIA) may recover ther atfor-
neyfees 5USC. § 552E(A)E). Beter
known is the auharization for atiomey
fee anards under Tie VIl of the CM
Righis Act of 1964, 42 USC. § 2000e-

Whie the Equial Access o Justice Act
(EAIAN snattheexdusiveauthory for
theanard ofatiomeyfees, iisprobetly
the most important fee shifing saiue
becausediishroedappicatily. Unle
thefeeshiingpovsons suchasthose
found in the FOIA and Tite VIl of the
OMRghisActof 1964, the EAJA ot
attached 10 any paricuiar subsanive
case o adion or sauoy weher of
sovereigh immunily. Instead, subject o
isexcepionsand imiations, he EAJA
operaesasaboadwaiverdithefederal
govemments sovereign immunity from
anards dfatiomey fees in v proceed

s
The EAJA serves two basic purposes.
As isnendedio'iedlodjteds:

reguited

See

CQhisipher R Keley, Asssart Poes
sor of Lawy, Unversly of Akansas, OF
Counsel, Vann Law Firm, Camilla, GA.

party of resources between indviduals,
smal busnesses, and aher oganza-
tonswihimiedresourcesandthelied-
eral govemment” HR. Rep. No. 120,
90hCong, 19 Sess 4(1985),
in1985USCCAN.132,133 Second it
seeks o deterwiongiul behavior by fed-
fromvigorously enforang the law. b.a
0 mpinedh 1985 USCCAN. 132,
139, t may aso senve the “saiary
fundion [of] areating the appearance o
faimess by povidng  more compete  com-
pensation 1o those who have sufiered a
breach of the pubc trust through ar-
frary and unreasonable use of govern+
ment poaer.” Gregary C. Sisk, The Es-
s o te FqA Aoess b dse Ad
Court Anards of Atiomey/'s Fees for Unr
reasonable Govemment Conduct (Part
One) Bolal.Rev.217,226(1994)quok
ingHaod J. Kiert, Fee Shifing Under
the Equal Acoess o Justice AGEA Quak
BdSuoess |11 YakeL.&PdyRev.458,
478 (1993).

TheEAJAscodiiedin Tiles5and28
of the Unied Staies Code. The Tile 5
codification, 5 USC. § 504, govens
anards arising from “adversary adiudk
cations” before federal adminstrative
agences. “Adversary adudications’ is
defired 1 indude  adiudication conduced
under5USC. §554 nwhichthe pos-
tion of the Uniied Staies is represenied
by counsel or ahewise” 5 USC. §
504(0)(1)(C)la&xmersdmpcxsed-

ings,ndudingcertainappealsunderte

Contract Dispute Act H.

Over the dbjections of the USDA, the
USDANational AppealsDivisionappeals
process has been held o be “adversary
adudication” for purposes of the EAJA
Larev.Unied SatesDeptafAgic: 10
F3d 106, 10811 @h Cr. 1997). The
USDA, on the other hand, acknowledges
thet is admingraive process for ds-
cpinary proceedings under the Packers
and Stockyards Adt the Perishable Agr-
culiral Commodies Ad, and oher St
uies s adversary adudication"for pur-
poses of the EAJA. See 7 CFR §
1183@)2)eferendng the fomdl adu-
dicaion procedures codiied at 7 CFR.
§81130-1151)

In Tite 28, the EAJA s found at 28
USC. § 2412, This section govems
anads aiang fom ad ligeion, ex
cept tot adions, agangt the United
Sekessagendes araryoltelcte

repinied

Appesis. 28 USC. § 2412\ 1)A).
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Access ToJd wie  Act

Waiver of sovereign immunity: 28
USC. § 24120

g povsors. The s, which 5 codk
fd a 28 USC § 212p)
courtproceedings. Thisprovisonwalves
the federal govemment's sovereign im-
the United States under the commonlaw
Iues and ary federd feeshiing et

uie. Spedicaly, § 2412() makes the
Unied SaiesBeforatiomneyfees'o

the same extert that any ather party
would be liable under the commonlawor
under the terms of any siatute which
spedicaly povides forsuchananerd”

BymtLea82412(b)heUniedStaies
5 Sued © excepions D te generd
Americannulethateach partymustbear
isonnlegal expenses. These exceptions
apply o aparty found o bein contermpt
d a couts adke; a lsng paty who
acedinbediath,vexaiousywanionly,
arforgopressive reesons, and ligaion
that created or protected acommon fund
from which the fees would be drawn. In
adciion, § 2412(p) incomoraies against
the Unied Siaies d federal sailies
authorizing atiomey fee anards, indud-
ing FRCP Rule 11.

Section 2412(b) only waives sovereign
immunity; it does not areate new sub-
danive righis. Oher proviors of e
EAJA, however, do create new rights to
atiomeys fees. These righis esseniely
corsiivie four subsianive causes dfac
fonfratongsees

The prevailing party provisions: 5
USC.§ 504@1D)ad28USC. 8
2412(dY1)A)
Thefirstiwoandmostiongstanding of
these causes of adion are aesied by 5
USC. § 504(@a)1) and 28 USC. §
2412d1)A). As noed previously, the
former apples b administrative “adver-
say adudcaions” and the bter
adions, butthebesiceemenisafeachof
thesetwo causes ofadionarethe same.
A, ony cerianindvidues andeny

fissaedjeiorecanacs e
patesaeimied btheidoning
a. Indviduials wih a networth of no
more than $2 milion at the time the
adversary adudication or i adion
Wes histedt
b Soepopigoshps buenesses as
socetons, unis of loca government,
and oganizations with a networth of
no more than $7 milion and no more
than 500 employees at the time the
adversary adudication or dd adion
wes isted;
¢. Organizaions thet are tax exempt



under Internal Revenue Code §
501(c)3) with no more than 500 em-
poyess regadessainewarh, aihe

ime the adwesay adudcaion

d Agicuiuralcooperaivesasdeined

N §15@) dfthe Agricuiural Market

ing Ad, 12 USC. § 1141(), wih no
more than 500 employees, regardiess
doretworthattheimethe adversary

adLdcain ar dv adion wes i
aed

5 USC. § 504bYDB), 28 USC. §
24120)2)B).
The remaining basic elements of bath
casssdfadnaeasoons:
a The pivaie party, appeaiing as a
pleiniff or a defendant, must peval
ona subsiantve issue and achieve at
kst some dfthe sUbsanive it

gt and

b. Thepasiionafthegovernmentmust

a

C. “Spedd droumstances’ must not

make an award “unjust”
5 USC. § 504(a)(1), 28 USC. §
2412A0A.

As  the ‘prevaing patty’ requie-
men, ‘prevailing” recuires the party
seeking a fee award o have atiained
‘someefonte maisofhsdam”
Hanrahan v. Hampton , 446 US. 754,
757 (1980). Suooess on procedurd, evi
dentiary, ormost preiminary matersis
nat suficert, for there must be some
firel deleminaiion of the “subsiantal
i o te pakes’ Id a738 The
party seeking fees must succeed on a
somedithebendissoughtinthelige
fon butsuooessonthe’teriaisL s
notrecuied Texas State Teachers Assh
v. Gatard Indep. Sch D&t , 40 US
789, 792 (1989).

‘Prevaiing’ indudes dblaning a
vorable consent decree or setiement
See, eg, Buckhannon Board and Care
Home lhc v West Vigla  Deat of Heah
and Human Resources 121 SCt 18%,
1838 (2001). Even the recovery of nomi-
nal damages may be enough to be a
pevaing paty. Farar v. Hobby , 56
US. 108,112 (1992). Tothe extert thet
the recovety of nominal damages const-
ies Imied suoeess in the ligdion,
however,thelmiedrecovaryisielevart
1 the assessment of whet constiues a
reasonable fee. The EAJA only autho-
fizesthe anard of ‘reasonabe” atfomey
s Seegeealy Gegay C. S5k A
Primer on Awards of Atiomey’s Fees
AgainsttheFederal Govemment
S L. 753, 74344 (1993)discussing
Fanarv.Hobby andnaingthet thefect

o od

, 5 Az

of success may be enough 1o qualfy a
paty foriees, hutthe edent of Suocess
remains important to the assessment of
what consiiLies a reasonable fegf).

The Supreme Court recently rejected
theviewthetaprevalingpertyindudes
apaty whose ligain senved as a'tda
hst’ for vountary government adion
thet achieved the resukt sought by thet
petty. Buckhannon ,121 SC a& 188
Alhough this case dd nat involve the
EAJA, the Cout hes treated the ‘pre-
vaiing party’ sandard as generaly ap-
picabie o d feded seLies auhaiz-
g fee anards © ‘prevaling partes”
See Harsey v. Edertart ,46LUS 424,
433 n7 (1983). Among the reasons that
the Coutoiered forrgeding he ‘et
hat theay” was s concemn thet the
govemment might be deterred from a-
feing ts condudt f such adion coud
reuthakteanad Buckhannon ,121
SGalsR

the govemment's posiion ‘wes not sub-
saniglyj i SUSC.85040)Q2),
28USC. § 2412(d\1)B). This element
i the most corienious, for most ofhe
ligation over the EAJAS requirements
hesinvolvedthe questionofwhetherthe
govemmentsposiionwas 'subsiantialy
jeid See Gegay C. S The Es-
s o te kqA Aoess b dse  Ad
Court Anards of Atiomey/'s Fees for Unr
reasonable Govermment Conduct (Part
Two) 56lal.Rev.1,5(19%) Fessae
natbbeanadedioprevaling partiesif
the postion of the Uniied Sates wes

Under 28 USC. § 2412(0), the ‘posi-
fonathegovermet indudesis i
gaion psin h cut and te adn
the falure 10 act by the agency upon
whech te ligein s besed.” S
by, under5USC. 8504, he'jposion
dfthe agency’ meansthe postion ofthe
agencyintheadversaryadudication and

830 F-2d 1075, 1080 (5 Ci. 1989)

fication” determinaiions 1o be besed on

‘the record (nduding the recod wih
epatbteadnablebathy
theagencyuponwhichtheddacionis

besed) which s mede inthe al adion

for which fees and ather expenses are

sought” 28 USC. § 2412(1)B). See
ao 5USC8501@YD)(Whetheromat

the posiion of the agency was subsian

felypetiedshalbedeieminedantie
bess of the adminstiaive record, as a
whole, which is made in the adversary
adudicaion for which fees and oher
expenses ae sought).

Whether the posiion of the goven-
mentwes ‘subsanitly jLstied s as-
sessed under a ‘reasonableness’ sian
dard. The United States Supreme Court
means ‘justiied in subsance arnthe
main—tet s, justiied o a degree thet
woud saisy areesoebde  pesn’ Pece
v. Underwood 487 US.552,5665(1983).
A'subsianialyj siied"posionsane
thet has a‘feasonable besis bothinlaw
ad &’ 4 .Inmakdngthsassessmen,
theCouthasstatedthatthecaseshould
be consdered ‘“as an indusive whoke,
raher  ten as aomized  Ineiens”
missorer, INSv.Jean ABUS. 14162
(1950,

The mere fact thet a party has pre-
valed does not create a presumption
thet the goverment's posiion was not
j Seg eg, Jpaun
, 9890 Fd

Com-

Uiy j disd
v. Westem Bank-Westheimer
830, 831 (Bh Cr. 1993). Likenke, the
merefact theta couthasfound, onthe
trary or capricous” does nat automeat-
caly mean that the govemment's pos-
fonwesnatsubsanislyjusiied Sx
eg, Gitn v. Unied Sees Dept of
Health & Human Serv. ,8R2F251,52
Bh Cr. 1987)(mlerely because the
govemments underying acion [is]held
legaly nveld s being ‘arary and
capricous’ does not necessarly mean
that the govemment acted without sul-
seni justicaion for puposes afte
[EAIA). Inthefrdlanelysis becausea
‘feasoneleness’ et appies, the “sub-
sertely jeiied’ serdad ‘s e
entiyadisoreionaryone whichcanonly
be gppled onacasehy-case bass”’ Nk
Kuckes, Reenading the Equal Access b
Justice Act A Proposal for Auomatc
Attomey/'sFecAnards ANVakel 11207,
1218 (19%5).

Fraly,coursorafederalagencymay
deny an anard of fees and expenses if
“special crcumstances make an award
unust” 28 USC. § 2412\ 1)A), 5

Continued on p. 6
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EAJALC ont. fromp. 5
USC§&4(3)(1)'I1’B 'Seda doum-

dictate an award shouid not be made.
HR. Rep.No. 1418,96h Cong., 2d Sess.
109, maed h 1980USCCAN.
4984, 4990.

The excessive demand provisions:
5USC.§504@4)ad28USC. 8
2412(d)1)(D)

Lie the first and second subsianive
causes of acion under the EAJA, the
thid and fourth are dosely smiar but
for the forum in which they apply-one
adminstaive, the aher judidal Bath
dfithese causes dfadionwereenadedas
part of the Contract with American Ad-
vancement Adt of 1996. See geredly
Judith E. Kramer, Equal Acoess o s
tice Act Amendmentts of 1996: A New
AvenueiorRecoveringFeestomihe Gov
emment ,51 Admin L Rev. 363 (1999).

The fist of these recenty created
causesofadiongppliesio‘anadversary
adudication arising from an agency ac-
tontoenforceaparty'scomplancewih

orreguistoryrequrement’s
USC. § 504(@Y4). The aher edends
‘a oM adion brought by the Unied
Saescraproceedngforiudcarevie
dfanadversaryadudicaiondesabedin
srBAgAdiES

"28USCS
2420\ 1)YD)

Theddniondfa'party"sthesame
frteecaesdadmastsirte
aher causes of adion, wih one excep-
fion. For puposes of these causes of
adn, a 'pary’ a0 indudes ‘a sTel
entty as defined n sedn 0L A Tl
5."5USC.850401)B) BUSC.8
2412(d(2B)

Subedt © the imiations discussed
below, fees can be anarded o a patty
under 8 504@Y4) ff‘the demend of the
acenoy B bsantialy n eess ofthe
decsonafheadudcaivedioerands
unreasonable when compared with such
deason, under the fads and drcum:
sncesdihecase."Smiady,uncer§
2412(d\1)D), a party can be awarded
feeshanadmiorjudcaieewdan
“adversalyadudcationdesabedinsec-
the Unied Saies s ubsianidlyinex
cess ofthe judgment frely dbiained by
the United States and is unreasonable
when compared with such judgment,
underthefadsand acumsiances ofthe
cae..” Because bah causes of adion

are premised on the presence of an‘ex-

cessive demand,” they have become

known as the “excessive dermand’ provi-

sons ofthe EAJA
“Demand’meansthe“expressdemand”

thet led 1o the adversary adjudication,

butdoes natindude “aredaion ofte

maximum sauory penalty () in the

compiairt, or (f) elsewherewhenaccom-

paniedbyanexpressdemandforalesser

amount” 5 USC. 8 S04b)1)F), 28

USC. § 2412@)2)). Thus, atwopat

standard applies. Fst, the demand and

the award are compared © see ff the

awardsubstantialyexceedsthedemand.

Seoond fiheressuchadiierence hen

thecourtortheadudicativeagencymust

determine whether the disparity is un-

reasonable under the fadts and drcum-

saesdtecae See Unied Saes v.

One 1997 Toyota Land Cruiser

899,906(0hCr.2001).

M MdEgh X,

26Eni. L Rep. 10569, 10574-75(1996)
McHifish]. Under this sendard, achiev-

ing a resut subsanialy less budeny

some than the govemment's demand
sanves as the fundiond equivalent of
prevaing under the first and second

EAJA causes of action.

The EAJA imits awards to thase cov-
efng the fees and expenses ‘felied O
defendngagainstthe excessdemand...”

5 USC. § 504(a)4), 28 USC. §
2412(d)(1)D). Suchadeterminationmay
be very dificuk o make and may resuk
nsmalanardsinthecasewheremostof
tetimesspentdalengngthe alega:

tion that a violation occumed.
McHlish, supra ,a 1067980,

Fees can be dened  ‘the party hes
commited a Wil viostion of w or
dhemise aded in bed faih, or pecal
circumstances make an award unjust”
Also, fees and expenses awarded under
the “excessive demand’ causes of adion
‘sl be pad only as a consecuence o
appropriations in advance”” 5
USC. § 504(@)4), 28 USC. §
241210,

EAJA atiomey fees are based on‘pre-
vaing market rates for the kind and
cappedat$12500perhour. Thiscapmay
be adusted upward based on costof
Mg o a ‘s oy, ach as e
Imied asbily of quelied aior-
ngys for the noed” 5
USC. § 504(b)1)A), 28 USC. §
2412d)2)A). ‘Reasonableness’ s the
standard for determining the amount of
aomrey fes . Ao reooverae ae
‘expenses,”indudng the reasonable ex-
persesmjredangeqoatwt

EAJAfeerequestsusuaIlymustbe

Seeato
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,248F
James

See

supported by contemporaneously made,
detaled records showing the ime ex-
pended, the work performed, and usual
bingrates|

| See5USCSEMER28USCS
2412(0)2)B). These records pemit the

oout 1 consder the reasonebleness of

the requested fee, and inadeguiate docu-
meniation is a common basis for reduc-

ing fee anard requests.

EAJA fee appications must be fied
within 30 days. This requiement is ju-
good cause. Under 5 USC. 8 504@Q)2)
the30-daypariodbegnsioiunas ofthe
freldsposiioninteadversayadudk
cation"Under28US.C.82412dY1)B),
thefimedoesnatbegiorununi'irel
Judgment” which is a judgmernt thet is
“fralandnotappesiableandindudesan
ader for setiemert”

Denigls o atiomey fee requests ae
appealabe. Courts of gpped review ds-
tictooutdeerminaionsonthessuedt
V\,hether the govemment's pasiion was

Lstied’undertheabuse
of discretion standard. Perce v.
Unden/vood 487U S.562,567-63(1983).
R Keley, Assstart
Proessor of Law, Unversily of Akarr
sas, Of Counse), Vann Law Fim,
Camilla, GA

The author expresses his apprediation
0 Hanison Pittman, a 2002 canddate
forthe LLM. in Agricuiural Law, Uni-
versity of Arkansas School of Law,
et ortsate

Crop insuranceCont. from page 1
of subget meter urisdidion. d.
h aimng te ddit couts s
missd, the Ffh Crouk reeded Ro
Grande'sdaimthatthe Federal Arbira-
tion Act (FAA) provided the needed sub-
jectmatter uriscicion. Rio Grande hed
contended that because the insurance
the FAAappled. The Fifth Circui, how-
ever, noied thet the FAA, spediicaly 9
USC. 84, dd not provide an indepen+
dent source of uisddion. To the con
trary,asthecoutsiaied, falpatymay
cbian rekef in federd cout under the
FAA only when the underying avl ac-
fion would aherwise be subect o the
oourfs fedard quesion ar dverdly ju-
i’ b .dg9uSCe4
The Fith Cirout aso reeded Rio
Grande's contention thet the FAA's pre-
emplion dfthe Texas arbiraion Siaute
aeated a federd queston. The FHih
Grouiuedthet tonfictpreempions
a defense, not an independent bass for
i’ b .(denamied)

Cont.onp. 7



—State Roundup—

NORTH CAROLINA. Liability for ca- in Rdhads inunies. Afler defendaris Where a dog has exhbied a vidous
nneatadsnNathCaroinein H v motion for a judgment notwithstanding propensily, the approprisie sandard, as
Willams,  * deadedin June, the Coutof the verdct wes denied, the defendants roed doe, B ae o it By,
Appesls of North Caroina dariied thet appealed. however, there may be circumstances
Narth Caroina.does notfolowthe ‘one- The primary issue in the case was where punifve damages are appropri-
bite” ruie; the North Caroina Supreme whether the general propensiies of cer- &h Hunt v. Hunt 3 the Cout of Ap-
Cout dedned D review the deason fain animaks as opposed o the vidous peals held that where a dog has aready
Pinifls, Richard Ray HI (Richard) properdly dfapedicanmel coud de- demonstrated its vidious propensiy,
andhiswie, SophiaH suedforaddl terminetheappropriaiesiandardoicare. ownerswho freely aloved suchadog o
medical damages, lostwages, andloss of Asecondary ssue reied b the type of N at lage demonstrate “Wwifuiness,
consorium thet resuied from an attack epatqeiedbesyasotegen wantonness or reddessness that inck
by Rowdy,aRatiwelerdogownedbythe erd tendences of cerian animeks. caesatkestanindieencenardee
defendants, StephenT.Wiliamsand his it 5 wel esabished uder Noth Cao gadiorteghisadsaiy ofdhes”
wife, Patica Wiliams. Richard was inebwtetastidiblysencads Thecouthedthatthedogneednatbie
employed as a dywal finisher by Dry- appropriately appled t an animal wih anyone to demonstrate vidous propen-
waltoworkondefendants newhomeon \vidouspropensiies, beseduponisprior Syineedanyhaveatempiediodoso.
Lake Noman. Rowdy was confined to behavior. 2 Whatwas estabished in H The court said that under such crcum+
the defendants’ ot by an underground i that the generd propendies of an siances the tort shoud be considered
eledtical shodkence butwes ahewise anmalocouidbeusedipesiabishasiant aggravated.
alowed 1o roam free. No evidence was dad of care in syppat of an adion in —Ted Feitshans, JD.,, Department of
presented that Rowdy had ever before negigence. Dr. David Wison Or. W Agrcultural & Resource Economics,
exhbtedvidoustendendes. Defendanis son) tesiied thet he hed gradueted in North Caroina Siaie Universily,
had desaibed him to the onwners of Dry- veterinary medicine fromthe University Raleigh, North Carolina
wal as dog that wes playful and wouid of Georgia where he had studied the
not bite. Richard was repairing a behavioral characteristics of various 1 547 SE 2d 472, 2001 NC. App.
texturizingmachinethatwashookedtoa breedsdfdogs. Snoeeneingsmelank LEXIS331(2001);peftionforrev.dend,
van parked near the leke on defendants’ mal pracice in the early 1980s he had (Doc#3B2P0LNC.SCL, Ot 4,2000)
lot when Rowdy jumped on Richard, hed the gpportunity t observe approx- 2S¢ NCGS 86/l - 645 (201
pushed him against the machine, and mately 500 Rotweler dogs. He testiied see &, NCGS § 6741 (001) Siit
swalowedhisear. Richardrequired sub- thet the breed was aggressive and tem+ By for iy © hesok o onl
santel sugety and three hosplaiza: peramental, suspdousofstrangers, pro- caused by a dog that wes nat on the
s edvedithergpece andunpreddsble, premises of is owner (or the one n
Defendarts rased a defense of oo and thet he took great care when han cagedtedog)ateimetenuy
tiouiory negigence, and fed a thid ding matLre Ratwelers in his praciice oooumed NCG.S. 867412 (2001) Stict
party complaint against Drywal based because they were considered to be dogs hilylorinuyopesorsarpropety
upon negligence. The jury unanimously thatrmighthiie. Dr:VWisonconcededithet cased by a dog, over the age of sk
awarded damages for actual medical ex- he was nat an expet in the Ratiweler months, unning atlarge atnght
penses, lostwages andcontrbutoryneg- breed. The cout found thet s ek 3 86 NC. App. 323, 367 SE. 2d 444
Ipence. It found no conrouiory negl monyweslkelybbehepiuothey (1987)
gence on the part of Richard and found and should be admitted.
thet Drywel's negigence peyed noole
Crop insurance/Cont. from p.6
Tumingtothenextargumentadvanced a congressord et © “oooupy e d &n9 @y Willams Farms 121
byRioGrande, the FthCirouitdedined field”andcompleiely preemptsiate . F3d at 655). It aso noied thet ‘the
foreadPitFamissiaiecourtpetionas Under this test, complete preemption FCOAs eqress gant offederal juisdic-
saiing a daim dredly under a federd dossnatedunessthesaLieaiss e fonsimiediosLisbyandagangthe
reguiation. The cout conduded that a ‘(1) conars a oM enforoement prov FCIC natoherparies”
frreedngdthe petionrevedkedihet I Qindudesagedcgartdied 7 USC. §8 15060, 1508)A). H
t dleged only the breach of Saie b erd Subedt meter juisdidion, and () rely, hecoutfoundnoevdenceinte
duties arising from the company’s agent reledsadearmeniesaiondfaonges: FClAindicatingthatCongress ‘intended
flue binsue e tvoonionagps as sional intent 1o make preempted State- 10 S0 digplace staie b das againgt
separate units as was permitied on the law daims removeble 1o federdl cout” ageniswhosd polcesrersuredbythe
federal aop insurance reguiation. o . Rio Grande Underwriters a*2(Quoing FClCastoconvertthemiofederaldaims
Frely, te Fih Gout iesed Hart ,19F3da24546). andsubedthemiofederajuisddion”
acoet Rio Grande's assattion thet the As 0 these eements, the cout con+ A3 Intsregad, thecoutiound
FCIA completely preempted state law duded thet reiher the FCIA nor is uppat in te eaer decsors o the
daims and therefore provided an excep- impementng  regulations contained  “any Nnth, Tenth, and Beventh Cicus  died
tion here 1o the weleaded complaint oM erforcement provisions thet would abowe.
uethusaesingiederalguesioniis- aede a federd cause of adion aganst —Chistopher R. Keley, Assistart
dicion. The cout gpied he threefod aopinsuranceagents,” butinstiead re- Proessor of Law, Unversily of Akarr
et t hed adoped n Hart v. Bayer sumes the exdence of sate cases of sas, Of Counsel, Vann Law A,
Cop. , 19 Fd 239, 24546 (Bh Cr. adtion and imits the damages to which Camilla, GA

2000, © assess whether te FCIA evinced

reinsured companies might be exposed.”
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