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Cash and share lease provisions

In November, 2007, the Department of Agriculture sought comments on developing a set
of regulations to determine when an agricultural real-estate leasing arrangement is a
share-rent lease or a cash-rent lease for purposes of various farm programs, disaster
assistance, crop insurance, payment eligibility, etc.

Distinguishing between cash and share rent becomes difficult in cases where the rental
payment is structured in a way that places some production risk on the landlord. For
example, consider a lease provision structuring payment at $80/acre with an additional
payment in the event the tenant’s yields or revenue on the rented land exceed a certain
level. In this example, the additional payment is triggered by the level of the tenant’s
production in whole (if the trigger is a yield trigger) or in part (if the trigger is a revenue
trigger). Thus, the lease involves both a cash-rent aspect (the $80/acre payment) and a
share-rent aspect (the additional payment based entirely or partially upon yields).
Additionally, some leases may allocate production risk to the landlord through the
additional payment. This happens when the additional payment (regardless of the
trigger) takes the form of a percentage of the crops harvested from the rented acreage.

Given the various programs’ concern with production risk—e.g., as seen in insurable-
interest requirements or payment-eligibility rules—the presence of such risk with the
landlord will tend to make the lease a share-rent lease for the programs under consider-
ation. Allocation of the landlord and tenant’s share under such leases, of course, becomes
difficult in these situations given the contingent nature of the additional-payment
obligations.

Given the difficulties that these sorts of leases bring to program administration, as well
as inconsistent approaches taken by different programs and agencies, the FSA and RMA
are proposing to issue regulations to deal with these leases. The original comment period
ended on November 27, 2007. However, the comment period has been reopened and
extended to January 17, 2008. Details on submitting comments can be found at 72 Fed.
Reg. 71606 (December 18, 2007), as well as www.regulations.gov.

—Anthony Schutz, University of Nebraska College of Law

Farm Service Agency overhauls loan programs

The statutes have not changed, but the implementation has. On November 8, 2007, the
FSA and CCC issued final regulations to streamline the regulations governing direct loan
programs. The release is published at 72 Federal Register 63242 through 63361. The
release includes lengthy responses to comments, the regulations, as well as appendices
setting forth new notification forms for distressed borrowers. Acting Agriculture
Secretary Chuck Conner touted these changes as “a historic transformation in agricul-
tural farm lending.” Press Release No. 0332.07 (November 8, 2007).

The FSA is also in the process of making the entire system more user friendly. The
number of loan forms will be cutin half, six handbooks will replace the forty loan manuals
currently used in the loan programs, and procedures will be streamlined. FSA will also
make the handbooks and forms available on the web at www.fsa.usda.gov. The changes
are effective December 31, 2007.

—Anthony Schutz, University of Nebraska College of Law

“New American Farm” Conference. Advancing the Frontier of

Sustainable Agriculture

March 25-27, 2008, Kansas City, MO

Registration for the conference is being managed by the Missouri University

Conference Planning Office.

To register, choose one of the following:

Call (573) 882-8320

Register online at http://muconf.missouri.edu/SARE2008

Fax a registration form to (573) 882-1953

Mail a registration form to SARE Conference, MU Conference Office, 348
Hearnes Center, Columbia, MO 65211

—Janie Hipp, CSREES/USDA

DECEMBER 2007 AGRICULTURAL LAW UPDATE 1



BIOSOLIDS/ CONTINUED FROM PAGE 7

SWMA definition are “precisely the same
activities which the Hapchuks contend are
agricultural” (Hapchuk, at 180). Recognizing
that the SWMA definition is not dispositive
butonly persuasive, the courtalso pointed to
along history ofjjurisprudence in Pennsylva-
nia that used “agricultural” and “farm” in-
terchangeably (Id. citing Commonwealth v.
Wetzel, 435 Pa. 468, 257 A.2d 538 (1969)).
Additionally, the township did not argue
that the Hapchuk’s use of biosolids on the
part of their property zoned agricultural
failed to conform to town zoning regulations
but agreed that the use of biosolids on such
property was permitted (Id., at 180). As such,
the court held that the Hapchuk’s previously
conforming use had not altered and was
protected as a grandfathered use on the now
residentially zoned portion of their farm (ld.,
at 181). The Supreme Court of Pennsylvania
denied the township’s appeal (Hempfield
Township v. Hapchuk, 537 Pa. 643, 644 A.2d
165 (1994)).

In New York, a strong home rule state,
right to farm laws appear to be the only
constraint on local regulation of biosolids
(Town of Butternuts v. Davidsen, 686 N.Y.S.2d
239 (App.Div. 1997)). In 1971, New York
adopted the Agriculture and Markets Law
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[AML], which provides for the creation of
agricultural districts and the reduced taxa-
tion of lands outside agricultural districts
that meet certain criteria, and grants the
Commissioner of Agriculture of Markets the
power to review farming practices (Harrison
and Eaton, 2001, supra). The law also gives
the State Departmentof Agricultureand Mar-
kets the power to review local laws and
determine if they “unreasonably restrict or
regulate farm operations within agricultural
districts” (Id., citing New York Agric. & Mkts.
Law § 305-a(1)). This review can be initiated
by the Department or by a request from
someone within an agricultural district
(Harrison and Eaton, 2001). The Department
utilizes four criteria to determine if a local
law exceeds its bounds: 1) whether the farm
is in an agricultural district; 2) whether the
regulated activity “encompass[es] farm op-
erations;” 3) whether the local law is reason-
able under the circumstances; and 4) whether
it can be shown that the public health or
safety is threatened (Id.).

In Town of Butternuts, the court upheld the
Commissioner of Agriculture and Markets’
finding that the town’s local law prohibiting
an industrial waste collector from spreading
biosolids onafarmer’sfieldswasin breach of
New York’s AML. Specifically, the local law
prohibited the operation or maintenance of
“dumps for the disposal of garbage and rub-
bish” in the town (Town of Butternuts, citing
Town of Butternuts Local Law No. 2 of 1993).
In 1996, the State Department of Environ-
mental Conservation issued a permit to Van
Houten Contracting Services, Inc. to spread
biosolids on 40 acres of Bruce Guida’s farm-
land (Id., at 886). The town determined that
the spreading of biosolids violated Local Law
No. 2. Guida then petitioned the State De-
partment of Agriculture and Markets to in-
vestigate the dispute (lId., at 887).

The town argued that to make such an
order the Commissioner was required to
commence an action rather than merely con-
duct an investigation (Id.). The court found
that while section 305(2) provides that the
Commissioner may bring an action to en-
force the provisions of the AML, section 305-
a(1) contained no such provision (Id.). Fur-
ther, AML section 36(1) allows the Commis-
sioner to issue a compliance order after an
investigation “if it is determined that any
person, association or corporation has failed
to comply with or is guilty of a violation of
such provisions or regulation” (Id., at 888).
The court considered the Town of Butternuts
as a corporation to fall within section 36(1),
pursuantto New York General Construction
Law sections 65(a)(1) and 66(1)(2), which
deemsmunicipalitiestobe corporations (Id.).
Since the Commissioner’s pronunciation fol-
lowed an investigation in accordance with
AML section 36(1) and since section 305-a(1)
does not mandate the manner in which the
Commissioner must seek enforcement of the
AML, the courtheld thatthe Commissioner’s
order was within its power (ld.). Therefore,
even in a strong home rule state like New

York, “right to farm” laws still protect the
land application of biosolids.

One of Virginia’s two right to farm acts
proves to be unique in at least two ways.
Virginia Code Ann. § 3.1-22.28 provides that
local governments may not require a special
use permit or special exception for produc-
tion agriculture in an area zoned agricul-
tural. However, the statute explicitly ex-
cludes “the above ground application or
storage of sewage sludge” from the defini-
tion of “production agriculture”. Therefore,
land application of biosolids receives no pro-
tection under this provision. The other Vir-
giniaright to farm act (Virginia Code Ann. §
3.1-22.29) provides more traditional protec-
tion of generally accepted agricultural prac-
tices and may cover land application of
biosolids. However, the exclusion of the
practice from Virginia Code Ann. § 3.1-22.28
may indicate legislative intent. No courtcases
interpret these provisions.

Conclusions

The land application of biosolids provides
farmers with a low-cost or no-cost means of
boosting production and profits. Although
several concerns have been raised with re-
spect to the human health and pollution
effects of land application, no scientific evi-
dence exists that conclusively proves harm-
ful effects. However, the objectionable odors
prompt vehement objections from nearby
landowners and further research is neces-
sary.

Nuisance consists of an interference with
another’s reasonable use of their property.
Odors may rise to the level of a legal nui-
sance. In part due to state right to farm laws,
no cases inthe United Statesaddresswhether
land application of biosolids canamounttoa
legal nuisance.

State right to farm laws, raised in the
context of objecting to local regulation of
land application of biosolids, offer an alter-
native lens with which to examine the nui-
sance issue. Most court cases consider land
application of biosolids as an agricultural
activity protected by state right to farm acts.
These rulings imply that, lacking right to
farm protection, farmers could face success-
ful nuisance challenges to this practice.

One of the two Virginia right to farm laws
(VirginiaCode Ann. § 3.1-22.28) provides an
interesting contrast to the case law. This
statute excludes land application of biosolids
from the protection, while the case law gen-
erally holds that land application constitutes
a protected agricultural activity. The exclu-
sion from the Virginia statute may indicate
political compromise or legislative intent.

Although land application of biosolids
may pose inconveniences to nearby land-
owners, even to the point of a legal nuisance,
the consensus in state case law appears to be
that the value of the practice in agriculture
outweighsthe burdenimposed by the odors.

2 AGRICULTURAL LAW UPDATE DECEMBER 2007



Agricultural law bibliography: 3rd quarter 2007

Administrative law

Lawler, Herbold & McEowen, USDA Administrative
Appeals - It's More than Going through the Motions, 24
Agric. L. Update 4-5 (8-2007).

McEowen, Herbold & Baumstark, Claiming Compen-
sation For Costs and Fees Incurred in Successful USDA
Appeals, 24 Agric. L. Update 4-5 (9-2007).

Agricultural law: attorney roles and educational pro-
grams

Uchtmann, American Agricultural Law Association:
Past. Present and Future, 12 Drake J. Agric. L. 1-16
(2007).

Alien land ownership (foreign ownership of agricul-
tural land)

Note, Got Milch? The Effect of European Citizenship
on Agricultural Estate Planning, 12 Drake J. Agric. L.
185-203(2007).

Animals — animal rights

Cassuto, Bred Meat: The Cultural Foundation of the
Factory Farm, 70 L. & Contemp. Probs. 59-87 (2007).

Ibrahim, A Return to Descartes: Property, Profit, and
the Corporate Ownership of Animals, 70 L. & Contemp.
Probs. 89-115 (2007).

Isaacs-Blundin, Why Manure May Be the Farm Ani-
mal Advocate’s Best Friend: Using Environmental Stat-
utes to Access Factory Farms, 2 J. Animal L. & Ethics
173-187(2007).

Matheny & Leahy, Farm-Animal Welfare, Legislation,
and Trade, 70 L. & Contemp. Probs. 325-358 (2007).

Welty, Humane Slaughter Laws, 70 L. & Contemp.
Probs., 175-206 (2007).

Bankruptcy
Farmers
Chapter 12
Note, A New Paint Job on and ‘85 Yugo: BAPCPA
Improves Chapter 12 but Will It Really Make a Difference,
12 Drake J. Agric. L. 231-254 (2007).

Biotechnology

Comment, What Would You Do with a Fluorescent
Green Pig?: How Novel Transgenic Products Reveal
Flaws in the Foundational Assumptions for the Regula-
tion of Biotechnology, 34 Ecol. L. Q. 201-290 (2007).

Moyer &. Anway, Biotechnology and the Bar: A Re-
sponse to the Growing Divide between Science and the
Legal Environment, 22 Berkeley Tech. L. J. 671-731
(2007).

Note, Are GMOs Good or Bad Seeds in the Develop-
ing World?: A Discussion of the Growing Role of Devel-
oping Countries inthe Debate over Climate Change and
the Loss of Biodiversity, 18 Fordham Envtl. L. Rev. 369-
398 (2007).

Corporate farming (restrictions on corporate farm-
ing/family farm preservation)

Note, Saving Old McDonald’s Farm after South Da-
kota Farm Bureau, Inc. v. Hazeltine: Rethinking the Role
of the State, Farming Operations, the Dormant Com-
merce Clause, and Growth Management Statutes (South
Dakota Farm Bureau, Inc. v. Hazeltine, 340 F.3d 583, 8th
Cir. 2003), 46 Nat. Resources J. 793-830 (2006).

Energy issues

Farmers’ Legal Action Group (FLAG), Farmers’ Guide
to Wind Energy: Legal Issues in Farming the Wind 293
pp. 6-2007 available at www.flaginc.org

Geyer, Chong & Hxue, Ethanol, Biomass and Energy:

A Profile and Overview, 12 Drake J. Agric. L. 61-77
(2007).

Note, Bioenergy: Fueling the Future, 12 Drake J.
Agric. L. 205-229 (2007).

Student Article, Alternative Fuels: An Evaluation of
Corn Ethanol, Cellulosic Ethanol, and Gasoline, 37 Envtl.
L. Rep. News & Anal. 10615-10625 (2007).

Environmental issues

Becker, Massachusetts v. The Environmental Pro-
tection Agency - Standing to Challenge Lack of Regula-
tion of Emissions of Greenhouse Gases, 24 Agric. L.
Update 4-6 (7-2007).

Comment, The Clean Water Act’s Applicationto Cran-
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ment, 16 San Joaquin Agric. L. Rev. 151-169 (2007).

Hanson & Bender, Irrigation Return Flow or Discrete
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gram, 37 Envtl. L. 339-364 (2007).
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Note, Got Milch? The Effect of European Citizenship
on Agricultural Estate Planning, 12 Drake J. Agric. L.
185-203(2007).
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Sheepherders: Lessons Learned from the Failure of Our
Nation’s Guest Worker Program, 16 San Joaquin Agric.
L. Rev. 127-150 (2007).

Child labor

Comment, Examining the Law Affecting the Child
Farm Worker and Their Impact on the American Tax-
payer, 16 San Joaquin Agric. L. Rev. 37-55 (2007).

Farm policy and legislative analysis

International

Cormier, Grievance Practices in Post-Soviet Kyrgyz
Agriculture, 32 L. & Soc. Inquiry 435-466 (2007).

Hamilton, Emerging Issues of 215 Century Agricul-
tural Law and Rural Practice, 12 Drake J. Agric. L. 79-99
(2007).

Food and Drug law

Book Review, Our Agriculture Policy Dilemma: (Re-
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Natural History of Four Meals), 8 Minn. J. L. Sci. & Tech.
249-275(2007).

Chen, Beyond Food and Evil, 56 Duke L. J. 1581-
1586 (2007).

Comment, The Inhumanity of Foie Gras Production—
Perhaps California and Chicago Have the Right Idea, 2
J. Animal L. & Ethics 263-273 (2007).

Comment, Throw Another Cloned Steak onthe Barbie:
Examining the FDA's Lack of Authority to Impose Man-
datory Labeling Requirements for Cloned Beef, 8 N. C.

J. L. & Tech. 303-348 (2007).

Comment, The Lowest Common Denominator: Na-
tional Uniformity for Food Act, 16 San Joaquin Agric.L.
Rev. 57-77 (2007).

Comment, Food for Thought on Terror: The Legal
Issues Surrounding Agroterrorism, 16 San Joaquin Agric.
L. Rev. 79-102 (2007).

Comment, Hidden Cargo: A Cautionary Tale about
Agroterrorism and the Safety of Imported Produce, 16
San Joaquin Agric. L. Rev. 171-189 (2007).

Sullivan & Wolfson, What's Good forthe Goose ... The
Israeli Supreme Court, Foie Gras, and the Future of
Farmed Animals in the United States, 70 L. & Contemp.
Probs. 139-173 (2007).

International trade

Carlarne, From the USA with Love: Sharing Home-
Grown Hormones, GMOs and Clones with a Reluctant
Europe, 37 Envtl. L. 301-337 (2007).

Case Comment, A New and Controversial Mandate
for the SPS Agreement: The WTO Panel’s Interim Re-
port in the E.C.-Biotech Dispute, 32 Colum. J. Envtl. L.
287-307 (2007).

Comment, No More Whining about Geographical
Indications: Assessing the 2005 Agreement Between
the United States and the European Community on the
Trade in Wine, 29 Hous. J. Int'l. L. 731-770 (2007).

Comment, Beef Hormones Foster Animosity and Not
Growth: An Analysis of the World Trade Organization
Solving the United States’ and European Communities’
Beef Hormone Dispute, 25 Penn. St. Int'l. L. Rev. 557-
587 (2006).

Comment, The European Communities Biotech Dis-
pute: How the WTO Fails to Consider Cultural Factors in
the Genetically Modified Food Debate, 42 Tex. Int'l. L. J.
345-368 (2007).

Note, Playing Chicken at the WTO: Defending an
Animal Welfare-Based Trade Restriction under GATT's
Moral Exception, 34 B.C. Envtl. Aff. L. Rev. 605-637
(2007).

Ormachea, Agriculture Subsidies and the Free Trade
Area of the Americas, 13 L. & Bus. Rev. Am. 139-154
(2007).

Land use regulation

Land use planning and farmland preservation
techniques

Comment, Concrete Vineyards and Big-Box Sprawl:
Preserving Farmland and Rural Communities in
California’s Central Valley, 16 San Joaquin Agric. L. Rev.
103-126 (2007).

Comment, Land Use and Agricultural Exceptionalism,
16 San Joaquin Agric. L. Rev. 219-237 (2007).

Note, The McMansions: Architecture’s Role in Facili-
tating Urban Sprawl and Farmland Loss, 12 Drake J.
Agric. L. 255-275 (2007).

Richardson, Beyond Fairness, What Really Works to
Protect Farmland, 12 Drake J. Agric. L. 163-183 (2007).

Patents, trademarks & trade secrets

Comment, Intellectual Property Rights and the Public
Sector: Why Compulsory Licensing of Protected Tech-
nologies Critical for Food Security Might Just Work in
China, 16 Pac. Rim L. & Pol'y J. 699-723 (2007).

Crawford, Did | Save My Seed for This? United States
Intellectual Property Law, the Continuing Shiftin Protec-
tion from Growers to Developers, and Some Potential
Implications for Agriculture, 2006 Syracuse Sci. & Tech.
L. Rep. http:/iwww.law.syr.edu/students/publications/
sstir/framesets/archive/archived/Fall06/

Cont. on page 7
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Land application of biosolids: nuisance or agriculture?

Jesse J. Richardson, Jr. Virginia Tech,
Blacksburg, Virginia

Biosolids, also known as municipal sewage
sludge, or solid residuals (Magesan, Gujja
N., Wang, Hailong (2003). “Application of
Municipal and Industrial Residuals in New
Zealand Forests: An Overview”. Australian
Journal of Soil Research. 41 (3),557-569) derive
from the solid waste product of municipal
wastewater treatment plants (Rostagno,
César M., Sosebee, Ronald E. (2001).
“Biosolids Application in the Chihuahan
Desert: Effects on Runoff Water Quality”.
Journal of Environmental Quality. 30, 160-170).
In 1996 the United States Environmental
Protection Agency (US EPA) officially
adopted thetermbiosolidsto better illustrate
both the positive aspects of the product and
the progress made during the past 20 years
in cleaning up the nation’s waters through
amelioration of the nation’s vast wastewater
treatment program (Frewerd, Brian (2001).
“Biosolids: A New Road to Successful Recy-
cling”. Environmental Protection. December,
17-20, 45).

Biosolids consist mainly of biodegradable
organic matter, but inorganic materials are
also present in large amounts, such as heavy
metals (Harris-Pierce, R.L., Redente E.F.,
Barbarick, K.A. (1995). “Sewage Sludge
Application Effects on Runoff Water Quality
inaSemiarid Grassland.” Journal of Environ-
mental Quality. 24(1), 112-115). The US EPA
estimates that 6.9 million US dry tons of
biosolids were produced in this country in
1998. United States Environmental Protec-
tion Agency. Forty-one percent of this total,
or 2.8 dry tons, were land applied (1d.).

Because of the large concentrations of
heavy metals and nutrients often present in
biosolids, the disposal and recycling of mu-
nicipal sewage sludge can be rather difficult
from an environmental and economic per-
spective (Harris-Pierce et al., 1995, supra).
Increasing environmental awareness and
increased costs associated with sludge dis-
posal have led to an increased emphasis on
beneficially reusing and recycling this mate-
rial (Sumner, Malcolm E. (2000). “Beneficial
Use of Effluents, Wastes and Biosolids”.
Commun. Soil Sci. Plant Anal. 31 (11-14), 1701-
1715), in addition to the use and develop-
ment of more advanced treatment processes
(Davis,R.D.PhD, Glennie, E.B.PhD, Hobson,
JA. MA Sivil, D (2000). “Environmental
Implication of Incineration and Other Ad-
vanced Sludge Treatment Processes”. Water
and Environmental Management: Journal of the
Institution of Water and Environmental Man-
agement. November, 158-163).

Jesse J. Richardson, Jr., J.D., is an Associate
Professor and Program Chair in Urban Affairs
and Planning at Virginia Tech.

Examplesofadvanced treatment processes
include thermophilic aerobic or anaerobic
digestion, composting, thermal drying,
autothermic processes (lime treatment), and
other pasteurization processes that elimi-
nate pathogens from the sludge. Additional
methods of disposal exist as well that are
based on thermal destruction with energy
recovery. These methods include incinera-
tion, co-combustion (in power stations or
cement works), gasification, pyrolysis, and
wet-air oxidation. Use in oil production also
disposes of biosolids through thermal de-
struction with energy recovery. Advanced
treatment tends to instill confidence in the
use of biosolids. The high microbiological
quality of biosolids afteradvanced treatment
allows and encourages its use for agricul-
tural land application with minimal land-
use limitations (Davis et al., 2000, supra).

Land application of biosolids

Biosolid disposal methods include land
application, landfilling, or digestion in la-
goons (Harris-Pierce et al, 1995, supra). This
paper focuses on land application.

Land application consists of a controlled
method of spreading the sludge into or onto
the soil surface (Id.). Land application of
biosolids is an extensive and ingrained prac-
tice (Maguire et al., 2000, supra). Because of
growing environmental awareness and the
increased costs associated with the disposal
of municipal sludge, emphasis on beneficial
reuse and recycling of this material has in-
creased. This method is becoming increas-
ingly more common as it has been proven to
be environmentally safe and economically
efficient (Harris-Pierce et al., 1995, supra).

Land application of biosolids occurs on
agricultural lands, rangelands, forestlands,
and many other types of landscapes. The
technique proves effective for fertilizer and
mulch purposes on agricultural lands and
ondegraded grasslands. Biosolids have been
used in mined-land reclamation efforts on
coal spoils and on a copper-tailings dam
(Harris-Pierce et al., 1995, supra).

Limitations have been imposed on
biosolids disposal in recent years, including
a1992 ban on biosolids ocean disposal These
restrictions, combined with a heightened
social awareness regarding the necessity of
recycling organic wastes, make land appli-
cation of biosolids a very practical option
(Rostagno et al., 2001, supra). The relatively
new priority of recycling organics comes
froman understanding of the direct relation-
ships between increased productivity, envi-
ronmental sustainability, and biosolids recy-
cling.

However, barriers exist to wide-spread
land application of biosolids. Land applica-
tion generates odorsthat nearby landowners

find objectionable. Consequently, the prac-
tice is extremely controversial. Area resi-
dents raise several objections. The question
arises as to whether land application of
biosolids rises to the level of a legal nuisance.

Concerns over land application of
biosiolids

The initial fear when one learns of land
application of biosolids often focuses on
pathogen contamination to the food supply.
In truth, pathogens are not a major threat.
The contamination of groundwater and sur-
face waters by heavy metals and nutrients
contained within biosolids poses a more se-
rious threat to environmental and human
health (Glanville, Thomas D., Richard, Tom
L., Persyn, Russell A. (2003). “Evaluating
Performance of Compost Blankets”. Biocycle.
44 (5), 48-54). The potentially toxic elements
in biosolids include lead, nickel, and cad-
mium, while high nutrient concentrations of
nitrogen and phosphoruscan poseathreatto
water quality (Rostagno et al., 2001, supra).
For both heavy metals and nutrients, leach-
ing of these contaminants occurs predomi-
nately within the first two or three days after
application. Leaching of both heavy metals
and nutrients occurs at faster rates when
native soil is absent and, thus, the existence
of organic matter is crucial in reducing the
initial losses of nutrients and heavy metals
(Gove, L., Nicholoson,F.A.,Cook, H.F., Beck,
AJ. (2002) “Comparison of the Effect of
Surface Application and Subsurface Incor-
poration of Enhanced Treated Biosolids on
the Leaching of Heavy Metals and Nutrients
Through Sand and Sandy Loam Soils”. En-
vironmental Technology. 23, 189-198).

The threat of heavy metals contaminating
groundwater is low due to stringent restric-
tions in most countries of potentially toxic
element (PTE) loadings. Studies comparing
runofffrom biosolids-amended soilsand non-
amended soilsreveal no differencesin heavy
metal concentrations in the runoff (Id.).

On the other hand, the potential of heavy
metal contamination of surfaces exists in
some situations (Id.). In addition, current
levels of heavy metal allowances in the soil
regulated by the US EPA may be set too high
for sustained productivity. Select microbial
processes, such as dinitrogen fixation and
nitrification, are occasionally negatively im-
pacted by the current level of heavy metals
allowed by law (Sumner 2000, supra).

While heavy metals form a concern in
groundwater and surface water contamina-
tion, the risk of contamination is low. The
application of biosolids aids the ability to
stabilize soil surfaces and reduce erosion,
and therefore, reduces the total amount of
heavy metal contaminants entering surface
waters (Gove et al., 2002, supra).
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The high levels of phosphorus found in
biosolids, combined with the increasing con-
cern over non-point source pollution, have
led to many concernsover the use of biosolids
as fertilizers and composts (Maguire et al.,
2000, supra). Long-term applications of
biosolids, combined with traditional over-
application of phosphorus, may lead to the
buildup of phosphorus in the soil (Id.). The
risk of runoff with high levels of phosporus
is greatest when rainfall events or irrigation
occur directly following biosolids applica-
tion.

Biosolids contain a large amount of plant
macro- and micronutrients that stimulate
vegetation growth. Macronutrients include
nitrogen, phosphorus, and potassium, while
micronutrients include copper, manganese,
iron, and zinc (Rostagno et al., 2001, supra).
Application rates are generally determined
based on estimates of two indicators: poten-
tially available nitrogen, found by using bio-
logical or chemical tests, and heavy metal
concentrations in the material. Estimates of
potentially available nitrogen range from 25
to 40% (Sumner, 2000, supra).

Nitrogen-based nutrientmanagementfails
toaccount for the discrepancy in the levels of
phosphorus present in the biosolids and the
phosphorus requirements of vegetation and
crops. The application of biosolids based
solely on nitrogen-based nutrient manage-
ment leads to an oversupply of phosphorus
in the soil, resulting in phosphorus present
in excess of that necessary for optimum crop
growth (Maguire et al., 2000, supra).

A phosphorus-based nutrient manage-
ment approach, one in which application
rates were based on crop-phosphorus re-
moval, allows for significantly lower appli-
cation rates than a nitrogen-based approach.
On the other hand, biosolids application
based on the phosphorus needs of the crops
entail larger land areas, additional nitrogen
fertilizer supplements, and increased trans-
portation costs to move biosolids outside
phosphorus-sensitive watersheds (Brandt,
R.C., Elliot, H.A.,, O’Connor, G.A. (2004).
“Water Extractable Phosphorus in Biosolids:
Implications for Land-Based Recycling”.
Water Environment Research. 76 (2), 121-128).
Al of these factors make phosphorus-based
nutrient management application problem-
atic from an economic feasibility standpoint.
To address the concerns over excess phos-
phorus in the soil and runoff, the United
Kingdom (UK) has developed a phospho-
rus-based nutrient management plan (Gove
et al. 2002, supra).

By definition, biosolids contain little or no
pathogens, making the fear of pathogen con-
tamination minimal. However, in the UK
consumer concern over pathogen contami-
nation when biosolids are used as fertilizers
in agriculture led to the development of the
Safe Sludge Matrix. The Matrix, “a mecha-
nism for phasing out the use of untreated
sewage sludge in favor of enhanced treated
biosolids”, simultaneously recognizes two
opposing needs: beneficially reusing

biosolids and addressing the risk of patho-
gen transfer to food (Gove et al. 2002). En-
hanced biosolids are those which go through
atreatment process that virtually eliminates
all pathogens that may have been presentin
the original sludge (Gove et al. 2002, supra,
p189).

Benefits of land application

Land application generally increases agri-
cultural yields, while decreasing costs to
farmers. Farms around Baltimore, Mary-
land that use the city’s sludge as fertilizer
saw a 25 percent increase in yields of wheat,
soybeans, and corn (“Baltimore Cuts Costs
With Sludge Recycling”. Public Works. Au-
gust 1998. 129 (9), 46-48). Namely, the addi-
tion of biosolids to farmland increases the
water-holding capacity of the soil, reduces
compaction, and increases microbial activ-
ity, all of which encourage plantgrowth (Id.).

In some areas of the country, farmers us-
ing biosolids as fertilizer receive free agro-
nomic consultation from the municipality or
an outside contractor hired to dispose of the
sludge. Farmers in specific regions of the
country, suchasoutside Baltimore, pay noth-
ing for the biosolids, and, as a result, the
application of 6 dry tons per acre saves the
farmer about $100 per acre (Id.).

Regulation of the land application of
biosolids in the United States

The United States Congress regulates the
land application of biosolids under the Clean
Water Act and the Part 503 Rule, “Standards
for the Use and Disposal of Sewage Sludge,”
40 C.F.R. Pt.503 (1993). In addition, most
states regulate the land application of
biosolids. States hold the authority to regu-
late land application of biosolids under the
broad umbrella of the “police power”, the
powertoregulate to protect the health, safety,
welfare, and morals of the people.

Local governmentsincreasingly tread into
this area of regulation. However, local gov-
ernments derive all authority from the state.
The state delegates powers to the local gov-
ernments through the state constitution, the
local charter or specific enabling legislation
(See, e.g., Richardson, Jr., Jesse J., Meghan
Zimmerman Gough and Robert Puentes
(2003), Is Home Rule the Answer? Clarifying the
Influence of Dillon’s Rule on Growth Manage-
ment, Brookings Institution).

Local government authority to regulate
land application of biosolids remains uncer-
tain and differs from state-to-state. Farmers
and biosolids applicators challenge local
regulations on various grounds. Federal
constitutional challenges include assertions
that the ordinances violate the Commerce
Clause, Equal Protection, and Due Process.
These claims are uniformly rejected by the
courts, although two courts recently allowed
Commerce Clause claims to survive Rule
12(b)(6) motions to dismiss (O’Brien v.
Appomattox County, Va., 2002 WL 31663277
(W.D.Va. 2002); Synagro-WWT, Inc., v. Rush
Township, Pa., 204 F.Supp.2d 827 (M.D.Pa

2002)). A motion of Rule 12(b)(6) seeks to
dismiss the lawsuit as failing to state a claim
upon which relief may be granted (Federal
Rules of Civil Procedure, Rule 12(b)(6).

O’Brien and Rush Township are also the
onlytwocasestoraiseequal protectionclaims.
The complainants failed in both instances.

Similarly, O’Brien and Rush Township are
the only cases to raise Substantive Due Pro-
cessclaims. Both attempts failed. Assertions
that federal law preempts local ordinances
regarding biosolids so far have metasimilar
fate. Welch v. Board of Supervisors of
Rappahannock County, Va., 888 F.Supp 753
(W.D. Va. 1995) (Clean Water Act) and Rush
Township (Surface Mining Control Reclama-
tion Act) represent the only decided cases,
and the federal preemption claim was re-
jected in both. However, the claim has sur-
vived Rule 12(b)(6) motions in two pending
cases, O’Brien and Azurix North America Re-
siduals Management, Inc. v. Desoto County, Fla.
No.2-01-CV-428-FRM-29DNB (Sept. 7,2001)
(M.D.Fla.) (unreported).

The most litigated and most successful
claim for challengers is state preemption.
The court decisions in this area rely heavily
on particular state statutes. State law at least
partially preempts local regulation of land
application of biosolids in Florida, Georgia,
Maryland, Ohio, and Virginia. State pre-
emption claims failed in California, Massa-
chusetts, Minnesota, and Wisconsin. The
issue remains uncertain.

Claimsthatlocal ordinancesare ultravires
survived preliminary motionsin O’Brienand
Rush Township. Finally, local ordinances re-
stricting land application of biosolids have
been attacked as violating the state right to
farm act, discussed later.

Nuisance

“There is perhaps no more impenetrable
jungle in the entire law than that which
surrounds the word ‘nuisance’... Few terms
have afforded so excellent an illustration of
the familiar tendency of the courts to seize
upon a catchword as a substitute for any
analysis of a problem...” (Keeton, W. Page
(General Editor), Dan B. Dobbs, Robert E.
Keeton,and David G. Owen Prosser and Keeton
on The Law of Torts, Fifth Edition, West Pub-
lishing Co., 1984 (supplement, 1988), p. 616).

“Nuisance” may be defined as interfer-
ence with an owner’s reasonable use and
enjoymentofhisproperty by meansofsmoke,
odors, noise or vibration, obstruction of pri-
vate easements and rights of support, inter-
ference with public rights, such as free pas-
sage along streams and highways, enjoy-
ment of public parks and places of recre-
ation, and, in addition, activities and struc-
tures prohibited as statutory nuisances
(Black’s Law Dictionary, Fifth Edition, West
Publishing Co., 1979).

A nuisance may be classified as a “public
nuisance” or a “private nuisance” (Restate-
ment of the Law Second, Torts, Sect. 821). A
public nuisance consists of an unreasonable

Cont. on page 6
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interference with a right common to the
general public (Id.). Land application of
biosolids is unlikely to amount to a public
nuisance, so this article focuses on private
nuisance.

A non-trespassory interference with
another’s interest in the private use and
quietenjoymentof land constitutes a private
nuisance (Id.). To subject one to liability for
private nuisance, hisconduct mustbe a legal
cause of the interference in another’s interest
in the private use and quiet enjoyment of his
land (Restatement of the Law Second, Torts,
Sect. 822). In addition, the interference must
be either: (i) intentional and unreasonable;
or, (ii) unintentional, but otherwise action-
able under the rules controlling liability for
negligent or reckless conduct, or for abnor-
mally dangerousconditionsor activities (1d.).

Anintentional interference with another’s
interest in the use of land is unreasonable if:
(i) the gravity of the harm outweighs the
utility of the actor’s conduct; or, (ii) the harm
caused by the conduct is serious and the
financial burden of compensating for this
and similar harm to others would not make
the continuation of the conduct not feasible
(Restatement of the Law Second, Torts, Sect.
826). In determining the gravity of the harm
from an intentional invasion of another’s
interestin the use and enjoyment of land, the
followingfactorsare important: (i) the extent
of the harm involved; (ii) the character of the
harm involved,; (iii) the social value that the
law attaches to the type of use or enjoyment
invaded; (iv) the suitability of the particular
use or enjoyment invaded to the character of
the locality; and, (v) the burden on the per-
son harmed of avoiding the harm (Restate-
ment of the Law Second, Torts, Sect. 827).
The following factors weigh heavily in de-
termining the utility of the conduct that
causes the invasion of another’s interest in
the use and enjoyment of land: (i) the social
value that the law attaches to the primary
purpose of the conduct; (ii) the suitability of
the conduct to the character of the locality;
and, (iii) the impracticability of preventing
or avoiding the invasion (Restatement of the
Law Second, Torts, Sect. 828)

“The law of nuisance plys between two
antithetical extremes: The principle that ev-
ery person is entitled to use his property for
any purpose that he sees fit, and the oppos-
ing principle that everyone is bound to use
his property insuchamannerasnottoinjure
the property or rights of his neighbor. For
generations, courts, in their tasks of judging,
have ruled on these extremes according to
the wisdom of the day, and many have
recognized that the contemporary view of
public policy shifts from generation to gen-
eration” (Antonik v. Chamberlain, 81 Ohio
App. 465, 78 N.E.2d 752(1947)).

Right to farm

No cases directly address the land appli-
cation of biosolids as a nuisance. However,
legal challenges to local ordinances limiting

or banning the land application of biosolids
prove analogous. Such challenges proved
successful in lllinois, New York, Pennsylva-
nia, and Ohio. In contrast, one of the two
right to farm acts in Virginia explicitly ex-
cepts land application of biosolids from its
definition of “production agriculture”. Vir-
ginia Code Ann. § 3.1-22.28.

State “righttofarm” laws seek primarily to
protect farmers from nuisance actions for
engaging in generally accepted agricultural
practices, so long as the farmers take due care
insuch activities (Richardson, Jesse J.,Jr.,and
Theodore A. Feitshans, “Nuisance Revisited
After Buchanan and Bormann”, Drake Uni-
versity Journal of Agricultural Law, Volume 5,
Spring 2000, pp. 121-136). In light of the
reality of farmer’s declining political power
in developing areas, “right to farm” laws
provide support to farmers by preempting
local regulation of a broad range of farming
activity (Harrision, Ellen Z. and Malaika M.
Eaton, The Role of Municipalities in Regulating
the Land Application of Sewage Sludges and
Septage, 41 Nat. ResourcesJ. 77 (Winter 2001)).
All fifty states have enacted “Right to Farm”
statutes in some form (Hamilton, Neil D.
Right-to-Farm Laws Reconsidered: Ten Reasons
Why Legislative Efforts to Resolve Agricultural
Nuisances May Be Ineffective, 3 Drake J. Agric.
L. 103, 103 (1998)).

The question then becomes whether farm-
land application of biosolids falls under the
protection of these statutes. “Right to Farm”
laws, as stated above, generally encompass a
broad spectrum of agricultural activities, in-
cluding biosolids application (Goldfarb, Wil-
liam, Uta Grogmann and Christopher
Hopkins, Unsafe Sewage Sludge or Beneficial
Biosolids?: Liability, Planning, and Management
Issues Regarding the Land Application of Sewage
Treatment Residuals, 26 B.C. Envtl. Aff. L.Rev.
687, 719 (1999)). When the statutes fail to
expressly protect biosolids application, the
cases usually turn on whether the applica-
tion of biosolids is in fact an agricultural use
of the land (1d.).

In County of Grundy v. Soil Enrichment Ma-
terials Corporation, 9 11l.App.3d 746,292 N.E.2d
755 (1973), the court found that the spreading
of biosolids as a liquid organic fertilizer and
soil conditioner on farmland was for an agri-
cultural purpose and, as such, was not sub-
ject to local zoning control. The plaintiff, Soil
Enrichment Materials Corporation [SEMCO],
had a contract for $2.5 million to remove
biosolids from the Calumet Sewage Treat-
ment Plant of the Metropolitan Sanitary Dis-
trictof Greater Chicago and to then apply the
removed biosolids to a number of farmers
within Grundy County (ld., at 747). Grundy
County, under itszoning ordinance, required
that a zoning certificate and occupancy cer-
tificate be issued before biosolids could be
used onfarmswithinthecounty (Id.). SEMCO
began land application of biosolids on land
zoned “agricultural” without first obtaining
the certificates. The county then filed an ac-
tion for an injunction to stop the land appli-
cation (ld., at 748). SEMCO then counter-

claimed, requesting an injunction against
the County and contending that since the
use of biosolids on the land was an agricul-
tural purpose under the 1971 Illinois Re-
vised Statutes, ch. 34 s 3151 (a “Right to
Farm” law), it was exempted from the zon-
ing laws (Id., at 747).

SEMCO presented unchallengedevidence
that biosolids provide beneficial fertilizers
and soil conditioners and save farmers $30
per acre in fertilizer costs since biosolids are
supplied free of charge (Id., at 748-749). The
county did not contest this evidence, but
argued thatthe primary purpose of SEMCO’s
operation was not an agricultural use but a
method of disposal (Id., at 749). The county
also argued that since biosolids were in an
experimental phase, the county had the right
to regulate their use (Id.). Several experts
testified for SEMCO that the application of
biosolids was clearly an agricultural use as it
provided necessary nutrients to the soil (Id.).

The court ruled that if SEMCO was en-
gaged only in the dumping or storing of
biosolids, the outcome of the case would be
different (I1d.). However, SEMCQO’s spread-
ing of biosolids in a reasonable manner as
fertilizer was, according to the court, obvi-
ously a use for agricultural purposes (Id.)
The court dismissed the county’s “experi-
mental stage” argument on the grounds that
nothing in the lllinois statute denied experi-
mental uses exemption from local zoning
laws (Id., at 752). Further, the court held that
the issue was whether land application of
biosolids is an agricultural use, not whether
land application was SEMCO’s main busi-
nessinterest(ld.,at753). Therefore, the Court
found that the laws of Illinois protect the
land application of biosolids on farmland
from local zoning control.

In Ohio, a“rightto farm” law also protects
biosolids application within the state (Perry
v. Providence Township, 63 Ohio App.3d 377,
578 N.E.2d 886 (1991). The Perrys owned a
farm within the township and leased a por-
tion of itto S & L Fertilizer Co., Inc. [S & L],
which does business as a hauler of biosolids
from wastewater treatment plants (Id. at
378). S & L then either land applied the
biosolids, landfilled them, or used them in
land reclamation projects (Id. at 379). S& L
had applied biosolids on the Perry farm for
ten years (Id.). In 1989, Providence Town-
ship passed a zoning resolution banning the
land application of biosolidswithinthe town-
ship. The plaintiffs filed a complaint for
declaratory judgment and injunctive relief
against the township, arguing that the reso-
lution was preempted by state law and also
exceeded the township’s authority since the
spreading of biosolids was an agricultural
use of the land (Id.).

Zoning authority amongst localities in
Ohio is restricted to what the General As-
sembly expressly confers upon them (Bd. of
Bainbridge Twp. Trustees v. Funtime, Inc., 55
Ohio St.3d 106, 563 N.E.2d 717 (1990)). An
Ohio statute, Ohio Revised Code, Chapter 519,
proscribeslocalities from prohibiting the use
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of any land for agricultural purposes (Id., at
381). As such, the plaintiffs argued that Perry
Township did not have the authority to enact
a zoning resolution banning an agricultural
use of the land.

Asin County of Grundy, supra, the township
argued thatthe plaintiffs’ use of biosolidswas
not wholly for an agricultural purpose but
rather, the plaintiffs were more in the busi-
ness of biosolids removal (Id.). The Court
pointed out that at issue was whether the
application of biosolids was an agricultural
use of the land, not whether the plaintiffs’ use
of biosolids was mainly for agricultural pur-
poses (Id.). The township then relied upon an
Ohio Attorney General’s opinion, in which
the Attorney General was asked if the dis-
posal of waste on a piece of land that was also
used togrow some cropswasauseincidentto
agriculture (Id., at 382). More specifically, the
Attorney General was asked whether the
specific use of land by a specific individual was
an agricultural use (Id., emphasis added) The
court distinguished the opinion on the
grounds that in the instant case, they were
being asked “to determine whether any land
application of sludge can be a use of land
incidental to agriculture” (Id., emphasis in
original). Moreover, the court stated that the
township’s zoning resolution banned all
spreading and dumping of biosolids, includ-
ing arguably protected agriculturally related
uses (Id.). The court accepted the trial court’s

determinationthatthe spreading ofbiosolids
was an agricultural use of the land (Id.). As
such, the court found that the township’s
zoning resolution exceeded their limited
zoning authority under Ohio Revised Code
§519.21, and therefore, the township could
not ban the land application of biosolids (Id.,
at 382-383).

In Hempfield Township v. Hapchuk, 153
Pa.Cmwlth. 173, 620 A.2d 668 (1993),
Pennsylvania’s “right to farm” laws pro-
tected landowners’ utilization of biosolids
on a farm zoned both agricultural and resi-
dential. The 107-acre property, which had
been farmed for the past fifty years, was
originally zoned agricultural (Hapchuk, at
175). A 1980 amendment to the township’s
zoning ordinance rezoned part of the prop-
erty, on which biosolids were applied, for
residential uses (Id.,at 175, n.1). Upon learn-
ing of the farmers’ state permit to spread
biosolids, the township filed suit, request-
ing an injunction against the application of
biosolids on the portion of the property
zoned residential (Id., at 175). The trial court
granted the injunction, denying the
Hapchuks’ claims that the Pennsylvania
Solid Waste Management Act [SWMA] pre-
empted the zoning ordinance and that the
ordinance was an impermissible exercise of
the township’s zoning power (Id., at 176).
The court found no state preemption by the
SWMA, but overturned the trial court’s rul-

ing on the basis that the farm’s application of
biosolids was both grandfathered and an
agricultural use of the land (Id., at 177-178).

Zoning regulations only apply prospec-
tively (Id., at 179). Therefore, a previously
existing conforming use may survive a
change in zoning regulations (Hannav. Board
of Adjustment, 408 Pa. 306, 183 A.2d 539
(1962)). This “grandfather” rule protects a
now nonconforming use under changed zon-
ing regulations as long as the use is no differ-
ent than the previously conforming use
(Hanna, 408 Pa. at 313, 183 A.2d at 543-544).

The Hapchuks argued that because their
entire farm was originally zoned agricul-
tural, their agricultural use of the now resi-
dentially zoned portion of their property
should be grandfathered (Hapchuk, at 178).
In order to make that argument, the
Hapchuks had to prove that their use of the
land had not altered. In other words, they
needed to show that the application of
biosolids was still an agricultural use of the
property in order to fitwithin the historically
protected use (Id., at 179).

To determine whether biosolids applica-
tionwasan agricultural use, the court looked
at section 103 of the SWMA, which includes
the use of biosolids in its definition of “nor-
mal farming operations” (ld., at 179-180, cit-
ing 35 Pennsylvania Statutes § 6018.103).
The court found that uses covered by the

Cont. on p. 2
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AMERICAN AGRICULTURAL
Membership Renewals L""'-"FJ"' J"II'I.:‘! SOCIATION

All members should have received a 2008 membership renewal notice. Please send in your renewals by January 15 to avoid the cost
of sending reminders. If you know of someone who would benefit from membership in the AALA, | can send you a brochure on the
AALA with a membership form. RobertA@aglaw-assn.org

2007 Conference Handbook on CD-ROM

Didn’t attend the conference in San Diego but still want a copy of the papers? Order the entire written handbook plus the 1998-2007
past issues of the Agricultural Law Update on CD. The files are in searchable PDF with an interactive table of contents that is linked to
the beginning of each paper. Order for $45.00 postpaid from AALA, P.O. P.O. Box 835, Brownsville, OR 97327 or e-mail
RobertA@aglaw-assn.org Copies of the printed version are also available for $90.00. Both items can also be ordered using PayPal or
credit card using the 2006 conference registration form on the AALA web site.

2008 Conference

Planning for the 2008 Symposium is already underway, with new President-elect Maureen Kelly Moseman seeking topic ideas and
speakers for the meeting in Minneapolis, MN on October 24-25, 2008 at the downtown Marriott. The Marriott is located near the light
rail system which connects downtown to the airport, the Mall of America and other local attractions. We will be working with the
Minnesota Bar Ag. Section to provide the best all around experience for attendees. Mark your calendars now so we can have a
record attendance.

2009 and 2010 Conferences.

The AALA Board of Directors is currently looking at four cities for the 2009 and 2010 conferences: Omaha; Santa Fe/Albuquerque;
Fayetteville, AR; and Williamsburg, VA. If you have any comments or suggestions, particularly on a suitable hotel, please send to me
by January 8, 2008. RobertA@aglaw-assn.org

Change of Address and phone/fax numbers for AALA Executive Director’s office:
AALA, P.O. Box 835, Brownsville, OR 97327
Phone: 541-466-5444 Fax: 541-466-3311
Robert P. Achenbach, Jr, AALA Executive Director
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