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FmHA "borrowers" whose debts were
discharged in Chapter 7 found ineligible
for primary loan servicing
The Agricultural Credit Act of 1987 established new FmHA [ann loan servicing
programs, among which was the primary loan servicing program. 7 V.S.C.A. sec

tion 1991 (b)(3)(Wesl 19881. That program authorized one or a combination of
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[anTIS of loan servicing, including consolidation, rescheduling, reamortization, in
terest rate reduction, and loan restructuring.
The primary loan servicing program explicitly directed the Secretary of Agricul
ture to first "'modify delinquent fanner program loans ... to the maximum extent
possible ... to avoid losses to the Secretary on such loans. ." (7 U.S.C.A. section
200I(a)(1)) and second to modify those loans, to the maximum extent possible, "to
ensure that borrowers are able to continue fanning or ranching" (7 U.S.C.A. section

2001(a)(2).
Of the two directives, the first, avoiding losses on those loans, was implicitly
made the primary goal as a result of the requirement that a restructured loan
must result in a "net recovery to the Federal Government ... that would be more
tpan or equal to the net recovery to the Federal Government from an involuntary
liqUIdation or foreclosure on the property securing the loan." 7 U.S.C.A. section
200Hb)(4). In other words, the Secretary was to administer the primary loan ser
vicing program in a cost effective manner for the federal government.
(Continued on page 2)

Farm programs, bankruptcy,
and Article 9
Substantial litigation has been generated over the past several years regarding
the plethora of farm programs and farm benefits available to agricultural business
es. Unfortunately, the case law to date has been inconsistent. However, until re
cently, the conventional wisdom had always been that deficiency pa}ments would
be classified as proceeds of a planted crop. See, e.g., In re Niuf!ns, 22 Bankr_ 287

!Bankr. N.D. Tex. 1982).
The Eighth Circuit Court of Appeals has recently held, in Tn re Kingsley, 865
F.2d 975 (1989), that such deficiency payments are not "proceeds" of crops under
U.C.C. section 9-306. In reaching this decision, the court of appeals carefully exam
ined the specific features of the farm program establishing the deficiency pay
ments. It noted that, under this program, producers of wheat and feed grains were
compensated under a formula using a deficiency payment rate. This rate is the
amount by which the target price for the crop exceeds the higher of the national
weighted average market price received by farmers for the crop during the first
five months of the marketing year, or the national average loan rate for the crop
before reduction to maintain the crop's competitive market position. AB a result.
according to the court, such payments are not received by producers for the sale,
eXl.:h&nge, or other disposition of crops, but result solely from the producer's con
tracts with the Commodity Credit Corporation. As a result, a security agreement
which covered "all crops of every type and description grown and/or harvested" by
the debtors and "all proceeds and products" of such crops was held to not cover the
debtor's deficiency payments.
The Kingsley court was also required to analyze the nature of diversion payments
that are made to producers of wheat and feed grains who "devote to approved
conservation uses an acreage of cropland on the fann in accordance with land
diversion contracts." According to the court, such diversion payments are designed
to compensate producers for converting cropland to conservation uses as part of a
general program for regulating the total national acreage of the crops they produc
ed. The court analogized the land diversion program to the 1983 PIK program, The
(Continued on page 2)

FmHA "BORROWERS· WHOSE DEBTS WERE DISCHARGED IN CHAPTER 7 ... INELIGIBLE ... leONTINe''']) "ROM PAt,>: 1
In implementing the primary loan ser
vicing program, the Secretary issued
regulations that made borrowers whose
debt to the FmHA had been discharged
in a Chapter 7 bankruptcy ineligible to
receive notice of, or to apply for, primary
loan servicing if that discharge had oc
curred prior to January 6, 1988, and the
borrower had not reaffirmed the FmHA
debt. 7 C.F.R section 1951.9071dl That
regulation implicitly reflected the posi
tion of the Secretary that, in such situa
tions, there was no debt to restructure.
Among those affected by the regula
tion were borrowers whose debt to the
fmHA had been discharged, but whose
property remained subject to a security
interest in favor of the FmHA. The con
sequences of that situation in light of the
directives on which the primary loan ser
vicing program was premised were
twofold.
First, from the borrower's perspective,
borrowers were unable to seek or obtain
the benefits of the primary loan servic
ing program as a means of ultimately
securing the release of the FmHA's lien
on their property. Second, from the fed
eral government's perspective, the Sec
retal")' was precludpd from evaluating
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whether the primary loan servicing pro
gram otTered the most cost etTective
means of realizing the value of the se
cured property in a manner consistent
with ensuring that the borrower con
tinued farming or ranching.
The Lees were among the borrowers
whose debt to the FmHA had been dis
charged in a Chapter 7 proceeding, but
who had property still encumbered by a
lien in favor of the FmHA. Precluded by
the regulation from using primary loan
servici ng to release the lien in a manner
that both allowed the FmHA to recover
the secured property's value and the
Lees to keep farming with it, the Lees
challenged the regulation.
Because primary loan servicing \..'as to
be availahle onlY to '"borro\'.'ers" \·"ithin
the dE'fined mea~ing of that term in the
legislation, the Lees' argument was
premised on their falling \·"ithin that def
inition. The Act define:.: "horrower" to
mean "any farm horrower who has out
standing obligations to the Secretary
under any farmer program loan, without
regard to whether the loan ha::; heen ac
celerated. but does not include any farm
borrower all of whose loans and account!'
have heen foredosed on or liquidated,
voluntarily or otherwise." 7 U.S,C.A sec
tion 199Hbl(11.
The Lees maintained that the out
::;tanding lien on their property in favor
of the FmHA constituted an "outstand·
ing obligation to the Secretary" as that
phrase i::; used to define the term "bor
rower." In other words, as a result of the
lien, their interest in the secured prop
erty was obligated to the Secretary.
However, in Lee v. Yeu!tcr, Civ. No,
3-89-344 !D. Minn. Oct. 18. 19891 IJ. Oe
vitti 11989 U.S. Dist. LEXIS 125081. 'he

Lees' claims were unsuccessful. The
court found that the regulation did not
violate the 1987 Act.
The court in Lee expressed sympathy
for the Lees' claims. observing that "[tlo
give such borrowers another chance to
refinance their farms would seem to be
in keeping \...· ith the generally expressed
intent of Congress to keep these harrow
ers on their farms." Slip op. at 5. How
ever, also observing that liens surviving
a Chapter 7 dischargl' impose no per
sonal liability on the debtor and that
Congress, in its definition of "borrower,"
did not address the preci:-;e situation pre
sented b.\! the Lees and others similarly
situated, the Court concluded that what
ultimately was to be observed was judi
cial deference to the administrative 10
terpretation of the legislation,
With respect to (he Secretar~"s 10
terpretation of the definition or "bor
rower." the court reached two conclu
si(ms, First. the court concluded that the
Secretary's position that horro\\'urs such
as the Lees hav(' no debt to restructure
was rational. Second, the court Hlso
found that it was not arbitn:lry for the
Secretary to makp the Lees and tho,.;e
similarly situHted ineligible fDr primaly'
loan servicing but ()ligihlC' fnr tht' 1987
Act's preservation loan st'rvicing pro
crams of "leasp-hack" and "buv-back,"
~otwithstanding the fact that the :-;ame
preft'quisite of Iwing a "horrower" applies
to both programs. See 7 C.F.K section
1951.911 la)(,")lIl9H91: Slip op. at 7-H.
- CJU'/sto/)hl'r R. Kelle.y
National ('I'll tel' jf)r iWr/l'/iltllml
Lwl' R('s('(fnh and In/onnafu)lJ

FARM PROGRAMS. BANKRUPTCY, AND ARTICLE 9 I
lender Hrgued that such diversion pay
ments wE're substitutps for the crops the
farmers would otherwise have planted.
citing Oslel'Oo,,:: 1:. NOrlL'('sf Bank Minot.
604 F. Supp. H48 rD.N.D. 19841. As a re
sult, HC'C'ording to the lender, its security
interest in crop,..; and crop proceeds
should be extended to cover the land di
version pa.. . ment.s. This argument was
rejected by the court, which observed
that such payments result from a farm
er's agreement not to plant certain crops.
As H result, there "is simply no spnse in
which thE' Idebtors] received the diver
sion payments 'upon the sale, exchangp.
collection or other disposition' of their
crops." R65 F.2d 975. 979.
The Tenth Circuit has similarly ruled
that proceeds of the P1K program are not
proceeds of a non-existent crop. In so
holding the court joined the Seventh Cir
cuit and Eighth Circuit in holding that,
for Article 9 purposes, such contract
DECEMBER 1989
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rights are either accounts or general in
tang-ihles. In rf:' Schmal/n/-!,. 7H;3 r'.2d 6RO
17th Cir. 1986); III rc Sllnber~. 729 F.:M
561 18th Cir. 19R41.
It would Hppear that the prevailing
view of government farm proJ.,'Tum bene
fits is as follows: agricultural entitlp
ment payments that result from the ac·
tual disposition of a planted crop an" pro
ceeds of that crop; however, su<.:h pa,Y
ments based on any iigrcement not to
pbnt crops or produce a t'ommodit,Y arise
from accounts or general intangibles.
Absent careful drafting, Chapter 7 trust
pes will continue to farm the farm pro
hyram,..; more effectively than the farmers
thpmselves
- Philhp L. Kunkel,
HaU, Bvers, Hanson, Sted &
Weinber/-!,er, St. Cloud, MN

STATE

RoUNDUP
FLORIDA. Appellate court sets meas/J.re plaintiffs to shut down their nurseries
of damages for destruction of dtrus for a period of two to four months.
stock. In Florida Department of Agricul
The appellate court stated that the
ture and Consumer Services v. Mid
trial court did not consider whether or
Florida Growers, Inc., 541 So.2d 1243
not the decontamination process consti
119891, the ~'lorida Second District Court
tuted a taking. This omission was based
of Appeal reviewed a trial court judg
on the plaintiffs' failure to amend their
ment awarding damages to citrus nur
complaint to seek damages for lost pro
sery owners who had suffered personal
duction until after the bench trial on lia
property losses from a destruction and
bility.
quarantine program conducted by the
Mid Florida's expert economist creat
Florida Department of Agriculture and
Consumer Services ("Department"). The ed a hypothetical April, 1985, market for
final judgment helow had awarded the nursery stock. He then deducted various
owners damages for the loss of existing presumed cost items in determining a
stock and for subsequent lost or retarded "net value cost" as full compen.sation for
production of new stock under a citrus the taking. The jury used this method in
canker eradication program.
assessing damages.
The appellate court affirmed the jury
The Department alleged that dam
award compensating the owners for ages, however, for lost production were
losses of existing stock. It reversed, how not legally awardahle.
ever, the award of damages for subse
The appellate court stated that future
quent lost production and remanded
that issue to the trial court with instruc increases in value generally are not con
tions to ascertain if any damages were sidered in determining eminent domain
recoverable under the temporary tak· compensation. Rather, the damages are
determined as of either the date of trial
ings standards of First English Evangel
ical Lutheran Church v. County of Los or the date upon which title passes.
Angeles. 482 U.S. 304(1987). Id. The ap
The court cited various opinions of the
pellate court also certified two questions Florida Fifth District Court of Appeal
to the Florida Supreme Court as being that determined compensation as of the
of great puhlic interest. Id.
date of picking.

:

On appeal of thl? trial court decision,
The Mid-Florida court decided that
the Department raised three issues. this was an "exceptional situation" be
First. it alleged that the trial court er cause no citrus market existed for the
roneously allowed the jury to consider nursery owners' market in october, 1984.
evidence of damages based on market Therefore, the jury had to consider evi
prices after the date of alleged taking. dence of earlier or later market prices.
Second, it alleged that damages were
Determination of an inverse condem
miscalculated, even if post-takings
prices were properly considered. Finally, nation award, based on future market
it argued that damages for lost future prices, constitutes a matter generally
production were not constitutionally left to the jury in a condemnation hear
awardable in an inverse condemnation ing. Evidence showed that the "future"
market was "in the past" at the time of
action.
the jury's deliberations and therefore the
The Department issued an emergency
jury did not have to speculate as to dam
order from September 1984 through
ages.
April 1, 1985, under which one could not
The court further held that the jury
sell citrus nursery stock in the state. The
Department executed certain "imme could more properly assess damages
diate final orders" under which healthy based on the time of expected sale than
citrus stock, including that of the plain by extrapoloating an October price from
tiffs, was burned. The Department, to that future market. The court consid
gether the the U.S.DA, decontaminated ered several measures of damges and
various greenhouses after the citrus held that the record supported the jury's
stock was burned. This caused the findings that the owners had properly

deducted labor and other expenses that
would have been incurred but for the
taking.
The appellate court reversed the jury's
award of lost or retarded production of
new stock by interrupted production
caused by the quarantine. The court held
that the evidence did not support that
finding based on either consequential
business damages or on the constitu
tional temporary taking theory.
The court stated that consequential
husiness damages are based in statu
tory, not constitutional law. No Florida
statute conferred the right to such dam
ages to the grove owners.
The court discounted the owners' ar
gument that the consequential damages
would be available because, by analogy,
they would be awardable in a tort action.
First, the owners had not pled a tort
claim. Second, the grove owners had not
established operational, as versus plan
ning level errors, by the State that would
have avoided sovereign immunity.

Finally, the court held that the owners

failed to plead, and had therefore not es
tablished, a compensible, temporary tak
ing under Firsr En/?lish Et'an/?elical Lu
theran Church u. County of Los Angeles,

107 S.Ct. 233378 (1987).
The court remanded to the trial court
with instructions to enter a partial final
judgment awarding compensation for
the loss of stock plus prejudgment in
terest from the effective date of the
spring market, or April 1, 1985. It re
versed the award of compensation for
lost or retarded production of new stock,
but authorized the owners to amend
their complaint to plead a First English
temporary taking.

- Sidney F. Ansbacher,
Turner, Ford & Buck£ngham,
Jacksonville, FL.

ADDITIONAL STATE ROUNDUP
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ON PAGE 7
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Immigration potpourri: H2-As and sanctions
by Roxana C. Bacon

(Editor's note:
The following article is a continuation
of the discussion begun in the November
issue of the Update.]
H-2A summary
The H-2A non-immigrant visa category
was created through the Immigration
Refonn and Control Act of 1986 ORCA),
Pub. L. No. 99-603. and is codified as sec
tion 216 of the Act, 9 U.S.C. section 1186.
The amended statute declares that the
H-2A designation applies to temporary
entrants coming to the U.S. "to perform
agricultural services or labor
of a
temporary or seasonal nature," The stat
ute also states that "agricultural labor
or services" may be defined in regula
tions issued by the Secretary of LaboT
but will include the definitions of ag
riculture set forth in section 312l(g) of
the Internal Revenue Code, 26 U.S.C.
section 312Hg), and section 3(0 of the
Fair Labor Standards Act, 29 U.S.C. sec
tion 203(D. The new statutory provisions
envisage an enhanced role for the De
partments of Labor and Agriculture in
the administration of the H·2A provi
sions.

Definition of "employer"
Only an "employer" may file an appli
cation for H-2A temporary agricultural
labor certification. An employer is a
"person, a firm, a corporation or another
association or organization which has an
employee and which is located within
the U.S. so that workers may be referred
to it for employment, which will employ
workers at a place within the U.S., and
which will have an employer relation
ship with respect to the H-2A employees
so that it is authorized to hire, pay, fire,
supennse, or otherwise control the work
of that employee." 20 C.F.R. section
655.100(bl.
Since in agriculture, the use of em
ployer associations is common, the regu
lations provide that an association of ag
ricultural employers shall be considered
a sole employer if the association has the
"indicia of an employer" as set forth in
the Department of Labor (DOLl defini
tion. If the association "shares with the
employer member" one or more of the de
finitional indicia, it is not considered a
sole employer but a joint employer with
the employer member with which it
shares characteristics. 'Whether an as-

Roxana C. Bacon is a partner in the firm
ofBryan, Cave, McPheeters & McRoberts
of Phoenix, Arizona.
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sociation is considered to be a joint em
ployer or sole employer is important for
purposes of assessing penalties for fail
ure to comply with the H-2A regulations.
If a joint employer association makes
the application, and a member of the as
sociation is later determined to have
committed a substantial violation of the
regulations, that violating member may
be denied the opportunity to apply for
H-2A certification, but the other mem
bers will not be tarred with the same
brush, absent proof that the other mem
bers knowingly participated in the viola
tion. 20 C.F.R. section 655.110(c)(2).
However, if an association has filed for
certification as a sole employer, and if
the association is later determined to
have committed a substantial violation,
none of the individual producer mem
bers of the association shall be permitted
to employ H-2A workers as a part of that
association again. 20 C.F.R. section
655.110(11.

Definition of "temporary or
seasonal nature"

The definition of temporary for H-2A
workers is the same as that used by the
Immigration and Nationality Act (INA)
for H-2B workers, less than 12 months,
although there is a provision under INS
regulations which could allow exten
sions ofH-2A stays for up to three years.
In its preamble to the June 1, 19A7 reg
ulations, DOL incorporatf'd the defini
tion of temporary set forth in Full Tech
nical Service Corporation v. INS, 722
F.2d 893 (1st Cir. 1983) and North Amer
ican Industries, Inc. u. Feldman, 648 F.
Supp. 578 (S.D. N.y. 1986).
The job offer
The job offer is made on specific DOL
forms. The most important aspect of the
job offer to understand is that whatever
benefits, wages, and working conditions
the employer intends to ofTer or provide
the H-2A workers must also be offered
to and provided to the recruited U.S.
workers, and conversely.

Definition of covered agriculture
By statute, the definition of "agricul
tural labor or services" so as to qualify
for H-2A consideration is defined as hav
ing to include "agricultural labor" as re
corded in I.R.C. section 312Hg), and as
defined in section 3(0 of the Fair Labor
Standards Act, 7 U.S.C. section 92(c).
The IRC definition is extremely broad.
As used in this subsection, the term
'farm' includes stock, dairy, poultry,
fruit, furbearing animal, and truck
farms, plantations, ranches, nur
series, ranges, greenhouses or other
similar structures used primarily for
the raising of agricultural or horticul
tural commodities, and orchards.
The Fair Labor Standards Act defini
tion of agriculture is also broad:
"agriculture" includes: (D ... farming
in all its branches and among other
things includes the cultivation and
tillage of the soil, dairying, the pro
duction, cultivation, growing, and
harvesting of any agricultural or hor
ticultural commodities (including
commodities as defined as agricul
tural commodities in Section 1141j(g)
of Title 12), the raising of livestock,
bees, furbearing animals, or forestry
or lumbering operations performed by
a farmer or on a farm as an incident
to or in conjunction with such farming
operations, including preparation for
market, delivery to storage or to mar
ket or to carriers for transportation
to market.

DECEMBER 1989

Adverse effecl wage rale (AEWRl
Few agricultural employers pay their
work force on a salary basis. Usually em
ployees are compensated based upon an
hourly wage or upon a piece rate. Recog
nizing that reality, the DOL has for
many years required first H-2 and H-2A
criteria employers to pay the higher of
(a) the prevailing wage in the industry,
(b) a statutory minimum wage, or (c) an
adverse effect wage rate tAEWR) as de
termined by the Director of the U.S. Em
ployment Service. Sheepherders are
treated differently under DOL "special
procedures," which allow a monthly sal
ary and waive the 40-hour week. Except
for sheepherders, in virtually all of the
H-2 and H-2A applications submitted to
date, the AEWR applies. The AEWR has
been the subject of on-going litigation
among employers, agricultural workers.
and the DOL.
AEWRs have been a historical tradi
tion in the employment of temporary
workers going back as far as 1953. 'While
modifying the procedures every few
years, DOL continued to be in the
AEWR-setting business without inci
dent until the earlv 1980s when its
methodology was att~cked by a number
of worker representative groups. The re
sulting litigation was not concluded by
the time the passage of IRCA allowed
DOL an opportunity to adopt an entirely
new AEWR methodology, based on pre
venting future adverse wage effects

rather than redressing past adverse
wage effects.
The new methodology generated more
litigation. AFL·CIO v. Brock, DDC Civ.
Div. No. 87-1683 IAug. 5, 1987), was
brought by farmworker advocates who
contended that DOL's H-2A methodol
ogy did not adequately protect U.S.
farmworkers. and constituted a dra
matic reversal of the AEWR methodol
ogy used for the old H-2 program. The
district court agreed with the farm work
ers, but the court of appeals reversed,
stating that DOL had the authority to
alter its past policy and adopt the in
terim H-2A methodology ifit can provide
a reasonable explanation for the change.
The appeals court ruling placed the
rationale for the AEWR H-2A methodol
ogy in the lap of DOL.
DOL developed and published a ra
tionale. and the court then upheld the
resulting AEWR methodology and ra
tionale. AFL-CIO v. Dole,
F.2d
,
No. 89-5001, 89-5012 m.c. Cir. Aug. 29,
19891. PlaintifTs petition for rehearing
was denied.
guarantees
The employer must guarantee the
worker employment for at least three
quarters of the workdays ofthe total con
tract period, including any extensions.
The guarantee is computed by multiply
ing the number of hours in the workday
as shown on the job ofTer by the number
of workdays in the total contract period.
Provision is made for abrogation of this
guarantee due to an act of God.
~mployer

Employee benefits
The only traditional benefit that the
H-2A employer must provide is worker's
compensation or its equivalent, if the
employer is in a state which does not re
quire worker's compensation. The em
ployee is not responsible for federal or
state taxes. and the employer need not
deduct or withhold income tax for any
H-2A employees. Employers should note
that the House Ways and Means Com
mittee's 1990 tax package includes a
provision requiring withholding income
taxes from certain agricultural workers'
wages. As of this writing the bill is still
pending.

Special tools/clothing
The regulations require the employer
~o provide, without charge, all "tools,
3upplies, and equipment required to per
fonn the duties assigned," unless the
practice in the industry is for the worker

to provide tools and equipment. Without
the employer meeting that requirement.
even a deposit charge violates the regu
lations. 20 C.F.R. section 655.1021a1131

Meals
]f the employer has centralized cook
ing and eating facilities, the employer
must provide each worker with three
meals a day. If such centralized facilities
are not available. the employer must
either provide a worker with three meals
a day or furnish free and convenient
cooking and kitchen facilities so the
workers can prepare their own meals.
The employer can charge its employ
ees for meals if the employer provides
the meals, subject to a maximum of $5.26
a day. 20 C.F.R. section 655.102Ib)(41. In
addition, an employer may request an
increase in meal charges to a maximum
of $6.58 per day if the employer justifies
the charge with documentation submit
ted to DOL's Regional Administrator
lRA1. 20 CF.R. section 655.111.
Housing
Housing must be available to all non
commuting workers, without charge to
the workers. The housing must be in
spected by DOL before a certification can
be issued. There are three sets of stan
dards applicable to H-2A housing.
If the employer housing was con
structed or under construction before
April 3, 1980, the employer may have
the housing inspected either pursuant to
DOL standards (20 C.F.R. section
654.404-.417) or pursuant to Occupa
tional Safety and Health Administration
(OSHA) standards 129 C.F.R. section
1910.142). AJ] other housing must meet
the OSHA standards. In both cases, if
more stringent local standards exist.
they become applicable. rt is important
to note that if an employer has several
separate units of housing built at differ
ent times, difTerent sets of standards
may apply.
Because the regulatlons require only
that the employer file the H-2A applica
tion "no less than 60 calendar days be
fore the first date on which the employer
estimates that the workers are needed"
("date of need"), and since the housing
inspection will not normally occur before
filing such an application, the employer
may need to be granted conditional ac
cess to the Interstate Clearance System
IICS) before housing approval can be ob
tained. The regulations provide for such
conditional access if the H-2A employer
mes a request with DOL's RA as an

attachment to the temporary alien ag
riculturallabor certification application.
20 C.F.R. section 654.403(a)(l) and 121.
Under no circumstances mayan employ
er's H -2A application be approved unless
the housing has passed inspection at
least thirty calendar days before the
date of need.
Range housing
Housing for workers principally en
gaged in the range production of live
stock must meet DOL standards for such
housing. No such standards have yet
been approved, and interim DOL hous
ing standards historically used for
sheepherders apply. DOL Field Manual
No. 108-82, July 8, 1982. These housing
standards are much less demanding
than the permanent site standards, re
fleeting the reality of home on the range.
Transportation
The regulations require an employer
to advance transportation and subsis
tence costs ifit is "the prevailing practice
of non·H·2A agricultural employers in
the occupation in the area to do so, or
when such benefits are extended to H-2A
workers." In a very recent ruling, which
was issued to settle a fann worker law
suit, Jean V. DOL, (Civ. No. 89-0611-0G
IDDC, March 9, 198911, INS declared
that this rule applies even if the costs
are advanced by a foreign government,
the alien's native country. 54 Fed. Reg.
35730.
If the worker completes the contract
period. the employer must provide or
pay for the worker's transportation and
sub.:.;istence from place of employment to
either the worker's home or, if there is a
subsequent employment contract. to the
next worksite. The payment oftranspor·
tation in this setting is an extra benefit
for the worker who completes the con
tract. and is not optional either for a
domestic or an H-2A employee. 20 C.F.R.
section 655.102(b)(5)(iil
Timing of application
The temporary agricultural labor cer
tification application must be med no
less than 60 calendar days before the
date of need. The application consists of
a Department of Labor form, which is
the job ofTer, and a separate agreement
by which the employer confirms its
adherence to the assurances required at
20 C.F.R. section 655.103. Since there is
no DOL form for the assurances. a

(Continued on page 6)
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IMMIGRATION POTPOURRI: H2-As AND SANCTIONS I
simple letter tracking the key language
of that section will suffice.
Processing of the application by the
RA for final determination must occur
no later than twenty calendar days be·
fore the date of need, By that date, the
RA must have issued a fmal determina
tion regarding the labor certification. 20
C,F,R. section 655,105(dl,
Once the application for certification
has been accepted for processing, the RA
nalifles the employer exactly what re
cruitment efforts it must undertake to
fulfill its assurances. Generally, recruit
ment can be broken down into three cat
egories: positive recruitment, state em·
ployment service referrals through the
interstate clearance system, and post
certification recruitment.
After completion of recruitment and
the employer's detailed response to the
recruitment efforts, the DOL RA deter
mines whether its certification may be
granted based upon the number of work
ers requested, less the number of UB.
workers successfully referred to the job
order. This final number represents the
maximum number of foreign workers
whom the RA can certify will not have
an adverse effect on a similarly situated
domestic work force.
If the certification is granted for all or
some of the workers requested, the em
ployer then petitions the INS to classify
identified foreign workers as benefi
ciaries in the H-2A category.

Filing with INS
If a petition (Form 1-129BI filed by the
employer is accompanied by a gran t of a
labor certification, the INS processing is
relatively straightforward. The petition
may be for single or multiple benefi·
ciaries, may include unnamed benefi
ciaries, and may be tiled by an employer
association, an employer agent, or the
employer itself.
Once the petition is granted, notice of

CONTINUED "ROM PAGE 5

the approval is forwarded to the US
consulate or consulates where the alien
workers will apply for their H-2A visas.
It is important to note that the INS
regulations do not require identification
of all beneficiaries. With a large job
order, it may not be possible for the em
ployer to know which aliens will be ac
cepting employment at the time the peti
tion is filed.
\Vhile INS will accept petitions with
unnamed beneficiaries, the consulate
cannot issue a visa until it receives a
name of an approved beneficiary, along
with the notice of approval of the peti
tion. Consequently, the consulate must
have the correct identifying information
about the beneficiaries to issue the ac
tual H-2A visas.
Particular attention IS paid in the
DOL and INS regulations to situations
in which It is alleged that the US,
worker shortage is the result of a
strike, lock-out, or walk-out. 8 C.F.R.
section 214,2(hl(11 II iii; 20 C,F,R section
655,103(a), If a strike or lock-out has oc
curred after DOL certification or an INS
pebtion is approved, the RA or INS block
the admission of the workers

No-shows on the date of
need/shortfalls
Often U.S. workers referred to a job
oraer pursuant to the H-2A program do
not appear on the "date of need." As a
result, the employer who has been de
nied certification on the grounds that
available U.S. workers exist is left with
a ripe harvest and no harvesters. Both
the DOL and INS regulations address
the emergency situation produced by
V .S. worker "no-shows."
The DOL regulations require the RA
to veri(y the fact and number of no-show
within 72 hours after the time a request
is received for such veri fica tion. The re
quests must be accompanied by at least
a signed statement confirming the un

availability of U,S, workers, The RA
bases Lts determination on information
provided by the local ES office,
The regulations allow the emplo.. . er to
make repeated requests for new deter
minations to fill all "no-show" slots. The
same shortfall process applies to slots
made open by benign personnel actions,
such as voluntary resignations by do
mestic workers or justified terminations
of domestic workers.

Grievances
Following passage of the H-2A pro
gram, DOL promulgated regulations re
lating specifically to enforcement of the
contractual obligations between the em
ployer and its V.S. H-2A workers. 20
C.F.R. section 658.400 et :.;eq.
These regulations provide a procedure
by which employees may file grievances
against employers and have those griev
ances investigated by DOL with possible
penalties, including civil money penal
ties, levied against offending employers.
In addition to the regulatory grievance
procedure, if an employer is dealing with
a unionized work force, the union con
tract and its prOVisions apply to all ofthe
work force, including foreign workers.
DOL regulations require the employer
to furnish to the worker "on or before
each payday" a written statement of the
worker's total earnings, whether the pay
is hourly or piece rate, the hours offered.
the hours actually worked, and an itemi
zation of all deductions made. 20 C.F.R.
section 655,102Ih,,81.
In addition, lNS regulations note that,
as a condition of filing the H -2A peti tion,
the employer agrees to allow access to
its site to "determine compliance with
H-2A requirements." 8 C.F.R. section
214,21 hl(e )Ivi I,

Editor's Note: The discussion ot'emp!o.'r'er
sanctions wi!! appear in next month's
Update,

Veterinarian malpractice
ble to the veterinary specialist. The vet
The case of Carter v. Louisiana State
to establish the standards required of a
University, 520 So, 2d 383 (La, 19881,
erinarian who is an expert in his particu
veterinary specialist. Medical malprac
lar field must meet more than a commu
presents another step in the evolving
tice law is applied given the lack of avail
area of veterinary malpractice law. Car
able Louisiana cases considering veter
nity standard of care. However, the "lo
cality rule" still applies to general veter
ter involves the liability of a veterinary
inary malpractice. See Ladnier v. Nor
specialist who caused the loss of a
inary practitioners.
wood, 781 F,2d 490 (5th CiL 19861. The
horse's tail by wrapping it too tightly.
veterinarian responsible must show that
This case appears to confirm an ear
A recent ALR annotation highlights
an unusual or unexpected result was not
lier projection that the most likely areas
how the Louisiana court, like the courts
caused by his or her negligence. An
for litigation in veterinary malpractice
of many states, must turn to medical
inference of negligence is permissible
would involve valuable animals such as
horses. See, Hannah, Veterinarians and
malpractice cases to determine the stan
when an event occurs that is within the
dard of skill and care required of the vet
the Law, 3 Agric, L, Update 4 IAugust,
knowledge of the veterinarian and not of
1986),
erinarian, 71 ALB, 4th 799 (1989), The
the plaintiff; in some cases veterinary
- Tom Guarino,
annotation explains the use of medical
malpractice expert testimony may be un·
University of Arkansas,
malpractice law to determine veterinary
necessary.
malpractice in several factual contexts.
Schoal of Law
Consistent with its previous decisions,
The court in Carter relied almost
the court affirmed its abandonment of
solely on medical malpractice case law
the "locality rule" and held it inapplica
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Federal Register in brief
'-', -

-.

The following is a selection of matters
that have been published in the Federal
1.egister from November 7, 1989 to De~
cember 6. 1989:
1. CCC; 1989 Tree Assistance pro
gram; final rule; effective date 11116/89.
54 Fed. Reg. 47669.
2. CCC; Export Enhancement. Pro
gram; Annual program level and review
and selection of individual sales initia
tives; criteria. 54 Fed. Reg. 48785.
3. BLM; National Environmental Pol
icy Act; Revised implementing proce
dures. 54 Fed. Reg. 47832.
4. IRS; Treatment of partnership
liabilities; allocations attributable to
nonrecourse liabilities; temporary regu
lations; effective date 12/29/89. 54 Fed.
Reg. 48090.
5. FmHA; Implementation of provi
sions of the Disaster Assistance Act of

1989; interim rule; effective date 11/22/
89. 54 Fed. Reg. 48227.
6. FmHA; Guaranteed farmer pro
gram loans; proposed rule. "IAlction
would require credit bureau reports on
new guaranteed loan applications." 54
Fed. Reg. 48770.
7. INS; Rules of practice and proce
dure for hearings before ALJs in cases
involving allegations of unlawful em
ployment of aliens and unfair immigra
tion-related employment practices; final
rule; effective date 11124/89. 54 Fed.
Reg. 48593.
8. INS; SAWs; Adjustment to perma
nent resident status; final rule; effective
date 12/6/89. 54 Fed. Reg. 50339.
9. FCA: Organization and functions:
service of process; final rule. 54 Fed.
Reg. 50735.
- Linda Grim McCormick

AALA members abroad

State Roundup

Two members of the American AgrIcul
tural Law Association were among the
nearly 250 agricultural lawyers who at
tended the X-Vth European Abrricultural
Law Congress in Ghent, BelgIum, Oc
tober 2-6, 1989. The Congress was the
biennial meeting of the European Coun
cil for Agricultural Law ICEDR1. Partic
;pants repreRented twenty-one different
..:uuntries. AALA representativps at thf'
'_ .. - Congress were Neil D. Hamilton (Drake
University] and Margaret R. Grossman
(University of Illinois l.
Activitie~ at the Congress were or
ganized around three topics, addressed
in two Commissions and a Roundtable.
Commission I focused on the ''The
If'gal :--tatus of the real and personal
propt'I1.y of the farm business." The U.S.
report for this commission was prepared
by' ~largaret Gro~sman and Keith G.
~teyer (University of Kansas), and pre+
sen ted by Grossman. Commission II con-~
~idercd "The legal status of women in
the farm business." Linda A. Malone
I College of Yv'illiam and Mary) and Philip
E. Harris (University of Wisconsin) pre
pared the U.S. report.
The Roundtable topic was "The legal
consequences of set aside." Neil Hamilton
spoke about U.S. set aside programs. In
additIOn, Claudio d'Aloya (EEC Council
of Ministers. Brussels), who spent aca
demic year 1988-89 at the University of
Georgia, prepared a report in French on
the American experience with set aside.
The Congress in Ghent was a further
opportunity for cooperation between
AALA and CEDR. In September, 1987,
AALA and CEDR co-sponsored the Euro
-\rnerican Agricultural Law Symposium,
-;.. -- held in Plymouth, England.
- Margaret R. Grossman, Pro/essor,
University o/Illinois

,
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CONFERENCE CALENDAR
Ag Law Update
Jan. 18, 1990. Telephone CLK
Topics include: Government programs;
fann economics; fann credit; income
taxation; farm business planning; and
estate and gift taxation.
Sponsored by: ABA Section of General
Practice: AALA; and USDA Cooperatl\'l:'
Extension ServIce.
For more informatIOn. call :n2·988-5648.

Environmental Law
February 15-17, 1990, Hyatt
Regency, Washington. D.C.
Topics include: SARA. RCRA, TSCA,
NEPA, Clean Water Ad developments
and underground water developments.
SponlOored by the fo:nvlromnental Law
Institute and the Smithsoman InStitution.
For mon' Information. call l-,sOO-CLE-NEWS
or 1-215-243-16::10

/Continuedfrompa/ie3

collection of the overdue note.
ARKANSAS. Emhryo management pro
- Dreu) L. Kashen, Professor,
grams and securities law. In 1984, Tan
University of Oklahoma Lau.' School
nenbaum, an Arkansas resident. entered
into a breeding and management agree
FLORIDA Legislature implements pol
ment with Longcrier Farms, a Texas
icy
discouraging agricultural runoff.
Company. Under the agreement. Tan
Chapter 89-279, Laws of Florlda, pass
nenbaum bought cattle embryos. Long
ing CS/SB 484 into law, inter alia,
crier agreed to place them in recipient
amended the agricultural element of the
cows, produce calves, raise the calves to
State Comprehesive Plan to provide that
maturity, collect high-breed embryos
a future land use "policy" of the State of
from these calves (now cows), and mar
Florida shall be to "Ielliminate the dis
ket the high-breed embryos. Tannen
charge of inadequately treated wastewa
baum paid $25,000 down and signed a
ter runoff into waters of the state." Fla.
$75.000 note. Longcrier negotiated the
Stat. ,ection 187.201 123){b){13) The
note to First National Bank of Shreve
policies provisions of the State Com
port. Longcrier went bankrupt and Tan
prehensive Plan are largely discretion
nenbaum stopped making payments on
ary
guidelines.
the note. Tannenbaum then brought suit
Nonetheless,
the bill as passed into
claiming the note was void because First
law
contained
other
provisions that may
National Bank had aided and ahetted
put teeth into that policy. The bill creat
violations of the Arkansas and Federal
ed Fla. Stat. section 373.01612I1el. which
securities laws. First National Bank
provides that the legislative policy shall
countersued for collection of the note.
be
"ltlo minimize the degradation of
In Tannenhaum P. Agri-Capital, Inc.,
water
resources caused by the discharge
885 F.2d 646 18th Cir. 19891, the court
of
stormwater."
Moreover, the bill also
of appeals upheld a jury verdict for First
created Fla. Stat. sections 373.019(16)
National Bank of Shreveport. The court
and 373.026(10). which required the
of appeals ruled that a factual dispute
Florida Department of Environmental
existed between Tannenbaum and Long
Regulation
(DER) to implement a reg
crier about whether Tannenbaum had
ulatory "State water policy," which shaH
the legal right to control the embryo
set forth "goals, objectives, and guidance
breeding and management program.
for the development and review of pro
Hence, the court held that the trial judge
grams rules, and plans related to water
properly allowed the jury to decide
resources." Section 373.026(10) further
whether the breeding and management
states that the State Water Policy "shall
program was a security. The court also
be consistent with the State Comprehen
ruled that jury instructions about state
sive Plan." Therefore, the legislative in
and federal securities laws were correct.
tent may be interpreted to require the
Consequently, the Eighth Circuit af
DER to emphasize inadequately treated
firmed the jury verdict that the embryo
agricultural wastewater runoff.
breeding and management program was
- Sidney F. Ansbacher,
Turner, Ford & Buckingham,
not a security. Tannenbaum, therefore,
Jacksonuille, FL.
had no defense to the countersuit for
DECEMBER 1989
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