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operation not subject to county zoning 
In a much anticipated, and potentially important, decision, the Iowa Supreme Court 
in Thompson u. Hancock County, No. 264/94-692, filed Oct. 25, 1995. ruled a hog 
confinement facility was not subject to the Hancock County zoning ordinance under 
the exemption to county zoning found in Iowa Code section 335.2 (1995), The ruling 

•, is important for what it says about when the agricultural exemption in county zoning 
might apply to protect many modern hog operations from local regulations. But the 
ruling is also important for what it says about when the exemption may not apply and 
counties can zone livestock operations. In addition, the case is significant because 
several statements made by the court may have unintended, or at least unexpected, 
consequences for the application of other important laws dealing with Iowa agricul-' 
ture. 

The Thompsons have been farming in Hancock County since 1973. They own a 
forty-acre "home place" and rent an additional 577 acres ofland for grain production. 
They also operate a farrow-to-finish hog operation on the home place, farrowing 225­
250 sows and producing between 4,200-5,000 fat hogs a year. The controversy arose 
when the Thompsons announced plans to expand their operation by building five 900­

• Federal Register 
in brief 

head confinement buildings on the homeplace. Their plan was to feed pigs under 
contract for the Land O'Lakes cooperative. Under the contract, which was torun until 
,June 2003, Land O'Lakes would own the hogs, and the Thompsons would be paid a 

I. fee for their services. Under the applicable county zoning ordinances the proposed 
confinement buildings did not qualify for construction. The county board of supervi­
sors refused to apply the agricultural exemption to the zoning ordinance to the 
proposed facility. The county's decision was based both on the fact the operation was 
a contract production facility rather than a traditional production operation and on 
the Iowa Supreme Court's earlier rulinginFannegg Prods., Inc. t'. Humboldt County, 

'. 
190 N.W.2d 454, 457-5811owa 1971), which limited application of the agricultural 
exemption when "commercial" agricultural operations are involved. 

The Thompsons took the dispute to the district court. which ruled both that the 
board of adjustment did not have authority to intervene in the super'visor'~ decisions, 

,­ but more importantly, that the operation was exempt. On appeal, the IOYo'a Supreme 
Court considered three issues: 1) the county's authority to zone agricultural opera~ 

tions, 2) the agricultural exemption in section 335.2, and 3> the effect of section 

Continued on page 2 

State law claims for defective vaccines 

I IN FuTURE i preempted by federal law 
A federal district court in Kansas has ruled that regulations adopted by the USDA's 

,f 
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Animal and Plant Health Inspection Service (APHIS) preempted a cattle feeder's 
common law clainui agamst a ammal \'accme manufacturpr for Josse.-:: allegedly 
caused by defectLve vaccines. Alurph.,,· t·. S'mdhk/ine Beecham Ammo! Hra!th Group. 
898 F. Supp. 811 10 Kan. 1995). Specifically, the APHIS regulatIOns. which were 
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adopted pursuant to tllE' Virus-Serum-Toxin Act, 21 U.S.C. ~~ 151-159. were held to 

preempt the cattle feeder's statC' law claIms for breach of ImplIed warranty. raIse 
advertising. fraudulent misrepresentation. neglIgence, and failure to warn of dan­
ger~ associated with the vaccines. 

The cattle feeder had ~ued the SmlthKline Beecham Corporation. alleging that two 
of its vaccines, BoviShield 4 and BoviShield 4+L5, had "induced or failed to prevent 
debilitating and mortal infections and diseases" in his cattle. Murphy. 898 F. Supp. 
at 813, Both vaccines had been licensed by the USDA in 198B. and the cattle feeder 
had administered them to his cattle in late 1993. Id. 

In response to the la....·::mit, SmithKline Beecham moved for summary judgment in 

; II Continued on page 3 
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HOG OPERATION/CONTINUED FROM PAGE 1 

172D.4(l) (nuisance protection for feed~ 

lots) on the agricultural exemption in 
section 335.2. 

The first issue the court addressed coo­
cerns whether or not an amendment to 
Iowa Code Chapter 172D, a right-to-farm 
nuisance protection for feedlots, provided 
an independent basis for the county to 
zone the Thompson's hog confinement 
operation. The provision, in section 
172D.4(l) reads: 

A person who operates a feedlot shall 
comply with applicable zoning require­
ments. The applicability of a zoning 
requirement shall be as provided in 
subsection 2 of this section. A person 
complies with this section as a matter 
of law where no zoning requirement 
exists. 

The section has been a concern for par­
ties who argue livestock feeding opera­
tions are exempt from county zoning, but 
the typical theory has been this subse­
quent law did not authorize such ordi­
nances if chapter 332 on county zoning 
was not so amended. Support for such a 

view arguably had been found in another 
provision, in section 172D.HI5) defining 
zoning ordinances, which reads "Nothing 
in this chapter shall be deemed to em­
power any agency described in this sub­
section to make any regulation or ordi­
nance." The theory was that this provi­
sion clarified that Chapter 172D did not 
provide an independent basis for county 
zoning of agricultural operations. How­
ever, when the court confronted this ar­
gument in Thompson, it ruled "Notwith­
standing the hog producers' argument to 
the contrary, we do not believe that the 
quoted language in any way restricts the 
power of counties to enact zoning regula­
tions under the general authority con­
tained in Iowa Code chapter 331." The 
court went on to say that "ordinances 
enacted pursuant to this authority, how­
ever, may be subject to applicable exemp­
tions found elsewhere in the Code." The 
court's reference to Chapter 331 of the 
Code, the chapter on "County Home Rule 
Implementation," is somewhat puzzling, 
as the authority for county zoning comes 
from Chapter 335, an express grant, and 
not from the general home rule powers of 
the county. (Sec section331.304(6J, which 

they have other types of livestock in addi­
tion to hogs; they raise crops on the land 
in part for feeding the hogs; they own 
machinery for planting and harvesting 
crops and for spreading manure; they 
have grain storage for over 16,000 bush­
els of grain; and the operation is an ex­
pansion of the livestock operation they 
have carried on for a number of years. . ' 

Based on these features, the court reached 
the following conclusion: 

We are convinced that the challenged
 
hog confinement facilities are part of
 
the evolving agricultural functions as­

sociated with a particular fanning op­

eration. As such, these facilities enjoy
 
the exemption from county zoning ordi­

nances provided in section 335.2.
 

The third issue considered by the court 
was the interplay between the agricul­
tural exemption of section 335.2 and the 
apparent requirement for feedlots to com­ . , 
ply with county zoning, contained in sec­
tion 172D.4(l). The court noted the provi­
sion ofsection 172D.4( I} was added to the 
Iowa Code effective November 1, 1976, 
while the provision of section 3:35.2 was 
first enacted in 1947. The county had 

notes that "The power to adopt county argued that as a result ofthi~ tim mg. the 
zoning regulations shall be exercised in more specific and later prO\.'ISlOn of ~ec­
accordance with chapter 335.") tion 172D.4(1 J"supersedes ando\'crnde::;·· 

The central issue in Thompson con­ the general exemption statute. The court 
cerned how the court would apply the answered this claim in a way that re­

VOL. 1::1. NO 2. WHOLE NO 147 Decemlwr 1995 language ofthe agricultural exemption to solved the issue before it but that also 
the modern, large-scale, contract produc­ raised serious problems for other agricul­

AALA Editor Llllda (;nm '\lcCormick
 
Rt 2, Hox 292A, 2816 C R 163
 tion operation being proposed by the tural feedlots, ~mch as open cattle feed­

Ah'm, TX 77511 Thompsons. The section provides: lots, which had until thIS case believed 
I'hone/F.'\X. I i131 388-0155
 

e·mflll al hcxhf:i2al'!'prodigy com
 Except to the extent required to imple­ they were exempt from county zoning. 
ment section 335.27, no ordinance The court stated: 

('onlnhultn~ EdllurH Prof N",j 1) Hamilton. J)r"ke adopted under this chapter applies to Although we find that argument to be
llmver~llyLaw School. n('~ Moint:~.IA: Chnstopher Il 
Kel!py, Lmdqul~l& Vennum. Mlnne[lpoll~,MN,SuHan land, farm houses, fann barns, farm persuasive, it does not avail the appel­
A ~chnelder Hasllllg~, MN. LllH.b Gnm McCnrJlllck. buildings or other buildings or struc­ lants much unless the proposed hog
AI-in. TX 

ture which are primarily adapted, by confinement facilities in the present 
ForAAIAmemlwr.<h'p mformilllun.eunl"ct. W,lhllm reason of nature and area, for use for case meet the definition of feedlot used 

P BllllH"'p, OflicE' orlhe f;xE'culwe f)lrpclor. RobE'rt A 
Lef1ar Law Center.l·nivcr~ityofArkansas.Fayt'ltl'nlle. agricultural purposes, while so used. in section 172D.4( 1 J. 
ARn70! However, the ordinances may apply to 

any structure, building, dam, obstruc­ The court observed that the definition
Agn~u]t\lnll Law LTpdalE' IS pUb]l~h('d by Ihe 

Amef!can Agf!~ultural I.,., .... Assouat.ion, Publ,eatlOn tion, deposit or excavation in or on the offeedlot, found in section 172D,l(61. is "a 
,,(fie.. Maynard Pnntmg.ln( . 219Npw Y"rk Avt'., lleH flood plains of any river or stream. lot, yard, corral or other area in which
MOllles.1A50::l13 All nghls reserved First class pOHlag,> 
Pilld ,,\ De< M"lTIE'< I,' .~():11:) Iowa Code section 335.2 (l995)(emphasis livestock are confined primarily for pur­

added by the court.) poses of feeding and growth prior to 
Til,s pubhcallOn l~ deslgned 10 prOVIde accurall'and 

alllhonlal1vt'mfomml.1onm nogard lothe <ub]ectm:;tter slaughter." The county had argued that 
covered. II 1< ~old WIth lhe undersl<lm],nl'( tb"t Ihe The court began its analysis on the the confinement buildings in question fit 
puhllsher I~ noll·ngagpd in rendenng legal. nceounllllg issue by noting that in determining"what within the "other area" language of the or olher profe~H'omd Sl'rV1Ce Jr ]el'(ill ad'"Ke or (nher 
pXlwrl aSHIHlance,s n''-Julred.liu' ~l'rvlce~ofII ClJlllp('["nl are agricultural purposes within the scope definition, but the court disagreed. The 
profesHlIlnal "h"uld b.. sHught of this exemption, we have concluded that court looked to the Webster definition of 

V""w~ ",xpr~.<s~d here1l1 "I''' thus,' or tIll' 1I11\'v1I1">l1 
authors and .<bould no! be mterprel.",d H.< .<\iltementH of agriculture is the art or science of culti ­ "area" and ruled "This definition only 
pohcy by th,' Anwrican Agncultural Law A~soclalJOn vating the ground, including harvesting extends to open land areas and does not 

of crops and rearing and management of include enclosed structures." The courtLeIters and i.'dilonal contnbutlOns are ..... elcome and 
shonld be dlr~r1ed 10 LInda Gnm !\'!rCormwk. ~;dllor, livestock" (citing Farmegg Prods.). The opined that the same result would he 
III 2. Box 292A, 2816(' R 16.'3. AI\ln. TX 77.511 court noted this definition has been held reached by applying the rule of statutory 

CopynRhl 1995 by AmE'ncan Agncultural Law to exempt "facilities to be used in connec­ interpretation that "when specific words 
As~oel>l\wn No parI of lhl~ newslelter mn)' bE' tion with agricultural functions" (citing of the same nature are used in the statute 
n'prnducPd Or lran::ulllled lnany form or by any means. 
('I('ctrnnie or meeh:mieul. mc1udlflR photocopnnR. DeCoster v. Franklin County, 497 KW.2d followed by the use of general ones, the 
rE'wrdmg, or by ilny ",formation <lnrage Or r..Ln,'val 849,853 (Iowa 1993». general terms take their meaning from 
~}~t*''''' "',LhoUL p"rml~~lOn In wntlllg rrom !he 
puhlisher The court then reviewed the facts ofthe the specific ones and are restricted to the 

Thompson's operations, noting the fol­ same genus." (citations omitted). The court 
lowing features: they have farmed some reasoned that the words "lot, yard, corral" 
portion of this land for over twenty years; Continued on page 3 
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all refer to outdoor or open-air facilities, 
thus the "other area" language must be so 
limited as well. The court concluded that, 
"Consequently, nothing contained in sec­
tion 172D.4( 1) abrogates the exempt sta­
tus or the challenged facilities under sec­
tion 335.2." 

The case is a strong ruling that many 
livestock operations, especially those in a 
traditional farming system, are exempt 
from county zoning. Having said that, it is 
important to note the case does not say 
that counties have no power to regulate 
livestock feeding operations. In fact, in 
some ways the opinion provides strong 
support for such zoning efforts, in at least 
two ca~es. By refusing to, or at least not 
accepting the opportunity, to overturn 
the language ofFarmegg, the court left in 
place the judicial basis for counties to 
determine when an agricultural opera· 
tion no longer qualifies for the exemption. 
The lengthy enumeration of facts con· 
cerning the Thompson's operation may in 
fact serve as a check list for which factors 
support application of the exemption. 
Conversely to the extent a livestock feed­
ing operation does not fit that definition, 
the potential for county zoning is in­
creased. This is especially true, given the 
court's statement that it found the argu­
ment that section 172.4( 1) "supersedes 
and overrides" section 335.2 to be "per· 
~ua~j\·e." In other words, the court ap­
Pt";lf.: to) hUH' ruled that as longas what is 
In\'ol\'ed IS a feedlot, the county can zone 
it. 

First, the converse implication of the 
court's ruling that confinement opera­
tIOns do not fit within the protection of 
Chapter 1720 because they are not feed­
lots is to remove any claim of that nui­
sance defense for such operations. Iowa 
livestock producers have operated under 
the belief that Chapter 172D provided 
them with an absolute defense in a nui­
sance suit as long as their operation pre­
dated the other party's ownership and 
complied with applicable regulations. The 
Thompson ruling indicates such reliance 
is misplaced at least for those thousands 
ofproducers, primarily raising swine, who 
have confinement buildings rather than 
open feedlots, The ruling on the definition 
of what is a feedlot, while perhaps "accu· 
rate" from a legislative interpretation 
pcr~pective, creates its own set of poten­
tial difficulties because of how such B 

narru ..... readingof"feedlot" applies to other 
laws using the same definition. Most no· 
!ably. consider the language of Chapter 
9H, the Iowa law restricting corporate 
ownership of farmland and prohibiting 
packer feeding oflivestock. The definition 
of "feedlot" in section 9H.H12) uses the 
same -lot, yard, corral, or other area" 
language interpreted in Thompson. But 
consider how the court's reading of the 
provision to not include confinement op­
erations for hogs would apply in the con­

text of section 9H.2. This provision, com­
monly known as the ban on packer and 
processor feeding of livestock, provides 
that it is "unlawful for any processor ... to 
own, control, operate a feedlot in Iowa in 
which hogs or cattle are fed for slaugh­
ter." In other words, the court's ruling 
now means that large meat processors, 
such as Iowa Beef Processors OBP), can 
own as many hog confinement facilities 
and the pigs in them as it wants to. The 
only possible limitation is whether the 
general restriction on corporate owner­
ship of farmland in section 9H.4 might 
block such activities by a corporate pro­
cessor such is IBP. But for other proces­
sors, which are not incorporated or other­
wise exempt from section 9H.4, they can 
now apparently own and feed their own 
pigs ~ that is at least until the state 
legislature reconsiders whether to close 
this newly opened loophole. 

In conclusion, the court's opinion no 
doubt satisfied the task before it in resolv­
ing the dispute between the Thompsons 

Detective vaccines/Continued from page 1 

its favor on the grounds that the Virus­
Serum-Toxin Act gave APHIS preemp­
tive authority to regulate the labeling and 
the "safety, efficacy, potency, or purity" of 
domestic animal vaccines. The court 
granted the motion, relying in part on 
Lynnbrook Farms v. Smithkline Beecham 
Corp., 887 F. Supp. 1100 (C.D. Ill. 1995), 
which also had held that the APHIS regu­
lations preempted state law. 

The court also independently exam­
ined whether the APHIS regulations pre­
empted state law. It applied a three-step 
analysis that first examined whether 
Congress had expressly or implicitly au­
thorized APHIS to preempt state law. 
After concluding that Congress' broad 
delegation of authority to APHIS to make 
regulations implementing the Virus-Se­
rum-Toxin Act implicitly empowered 
APHIS to preempt state law, the court also 
concluded that the agency's regulations 
were expressly intended to have that ef­
fect. Murphy, 898 F. Supp. at 815-16. 

Finally, the court rejected the cattle 
feeder's arguments that the regulations 
only preempted "positive enactments" 
such as state regulatory schemes. It held 
that enforcement of the state common 
law claims would effectively impose re­
quirements that were different from, or 
in addition to, those imposed by the APHIS 
regulations regarding the "safety, effi­
cacy, potency, or purity of a product" and 
would thus come ......-jtb-in the scope of the 
regulation's preemptive effect. Id. at 818 
(quoting 57 Fed. Reg. 38,758, 38,759 
(1992)). Accordingly, it ruled that APHIS's 
authority to preempt state law extended 
to state common law claims for damages 

and Hancock County. For similarly situ­
ated producers, even those constructing 
large operations as part of an integrated 
contract production arrangement, the 
opinion offers some protection from county 
zoning. But the opinion does not provide 
the clarity its supporters have claimed 
concerning the lack ofany residual power 
for counties to zone livestock operations. 
From the perspective oflivestock produc­
ers, who generally oppose such local regu­
lation, the court's decision raises trou­
blingimplicationsconcerning how county 
zoning ordinances can now apply to open 
feedlots. Similarly, for producers who raise 
livestock in confinement, the opinion has 
placed in doubt the availability of a nui­
sance suit defense, which has been on the 
law books for over twenty years. It is clear 
the ruling in Thompson, while important, 
has not written the last chapter in the 
debate over the power of local govern­
ments to zone livestock production. 

-Neil D. Hamilton, Drake Law 
School, Des Moines, fA 

allegedly caused by defective domestic 
animal vaccines. Although the court ex­
pressed its "'regrets" that its decision left 
the cattle feeder without a legal remedy, 
the court concluded that Congress and 
APHIS had not given it an alternative.Id. 

-Christopher R. Kelley, 
Lindquist & Venn urn P.L.L.P., 

Minneapolis, MN 

Federal Register 
in brief 
The following is a selection of items that 
were published in the Federal Register 
from October 16 to November 21, 1995. 

1. Farm Credit Administration; Loans 
in areas having special flood hazards; 
proposed rule; comments due 12/18/95. 
60 Fed. Reg. 53962. 

2. CCC; Extension of maturing 1994 
and subsequent crop year wheat and feed 
grain price support loans; proposed rule; 
comments due 12/4/95.60Fed. Reg. 55807. 

3. CCC; Market Promotion Program; 
fiscal year 1996. 60 Fed. Reg. 56316. 

4. FCIC; Hybrid seed crop insurance 
regulations; final rule; effective date 111 
30/95. 60 Fed. Reg. 55781. 

5. USDA; Revision of delegations of 
authority; effective date 11/8/95. 60 Fed. 
Reg. 56206. 

6. Consolidated Farm Service Agency; 
NAFTA; End-Use Certificate Program; 
proposed rule; comments due 12/14/95. 
60 Fed. Reg. 57198. 

-Linda Grim McCormick, Alvin, TX 
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Persistent implementation problems under USDA NAn 
By Christopher R. Kelley and Susan A. 
Schneider 

In October 1994, for the second time in 
four years, Congress changed the admin­
istrative appeal process for federal fann 
program disputes by repealing the ASCS 
NAD and creating the USDA National 
Appeals Division(USDANAD).' Although 
this Congressional directive came over a 
year ago, the creation of USDA NAD by 
the Department of Agriculture has been 
neither prompt nor without controversy. 
The Secretary of Agriculture has not yet 
promulgated final regulations,! and only 
recently was a permanent USDA NAD 
Director finally appointed.' This lack of 
guidance has been exacerbated by resis­
tance to the system on the part of persons 
within the subject agencies, most notably 
the Consolidated Farm Service Agency 
(CFSAI. Nevertheless, USDA NAD has 
been functioning for much of the last 
year. Although the NAD regional direc­
tors and the hearing officers have per­
formed admirably, the lack of regulatory 
guidance combined with agency resistance 
has resulted in numerous systemic prob­
lems. This article discusses some of these 
problems and provides suggestions for 
their resolution. 

Administrative appeals covered 
under USDA NAD 

The USDA NAD was created by the 
Federal Crop Insurance Reform and De­
partment of Agriculture Reorganization 
Act of 1994 (USDA Reorganization Actl.' 
Intended to be an "independent" appeal 
authority,' the USDA NAD now hears 
final administrative appeals from the fol­
lowing USDA agencies and committees: 

· CFSA (the successor to the Agricul­
tural Stabilization and Conservation Ser­
vice (ASCS), Federal Crop Insurance Cor­
poration (FCIC), and the Farmers Home 
Administration (FmHA»;O 

·Commodity Credit Corporation (CCC); 7 

Farmers Home Administration 
(FmHA); 

· Federal Crop Insurance Corporation 
(FClC); 

Rural Development Administration 
(RDA);' 

· Natural Resources Conservation Ser­
vice (NRCS) (successor to the Soil Conser­
vation Service (SCS);~ and 

· the state, county, and area commit­
tees established under the Soil Conserva-

Christopher R. Kelley, Lindquist & 
Vennurn, Minneapolis, MN; Susan A. 
Schneider, Attorney at Law, Hastings, 
MN. 

tion and Domestic Allotment Act. 10 

Participants in the programs adminis­
tered by these agencies and committees 
are now required to exhaust their admin­
istrative remedies by appealing to the 
USDA NAD before seeking judicial re­
view. 11 

Concerning FCIC appeals, it appears 
that the USDA NAD has the authority to 
review only decisions specifically made 
by FCIC. The definition of "adverse deci­
sion" for the purposes of appealability is 
limited to decisions made by "an officer, 
employee, or committee of an agency."l~ 

Thus, the right to an appeal should not 
extend to decisions made by an approved 
private insurance provider, even if that 
insurance provider is re-insured through 
the FCIC. Rather, appeal rights should 
extend only to adverse decisions made 
directly by the FCIC. This will include 
decisions made by the FCIC under pro­
bJ"""f'ams such as the Non-insured Disaster 
Assistance Program.)') It will not, how­
ever, include decisions made by private 
insurance providers. Disputes with pri­
vate insurance providers will continue to 
be contested through the arbitration pro­
cess set forth in the farmer's crop insur­
ance contract. 

The Act contains specific provisionl:i that 
govern the appealability of technical de­
terminations made by the NRCS. Prior to 
the Act's enactment, technical determi­
nations made by the SCS could he ap­
pealed through the SCS's administrative 
appeal process. In the meantime, the SCS 
determinations were binding on the 
ASCS." The Act deals with the appeal of 
NRCS technical determinations and the 
CFSA's reliance on those determinations 
in the following manner: 

(1) IN GENERAL.- Until such time as 
an adverse decision described in this 
paragraph is referred to the National 
Appeals Division for consideration, the 
Consolidated Farm Senrice Agency shall 
have initial jurisdiction over any ad­
ministrative appeal resulting from an 
adverse decision made under title XII 
of the Food Security Act of 1985 (16 
U.S.C. 3801 et seq.), including an ad­
verse decision involving technical de­
terminations made by the Natural Re­
sources Conservation Service. 

(2) TREATMENT OF TECHNICAL 
DETERMINATION.- With respect to 
administrative appeals involving a tech­
nical determination made by the Natu­
ral Resources Conservation Service, the 
Consolidated Fann Service Agency, by 
rule with the concurrence of the Natu­
ral Resources Conservation Service, 
shall establish procedures for obtain­

ing review by the Natural Resources 
Conservation Service of the technical 
determinations involved. Such rules 
shall ensure that technical criteria es­
tablished by the Natural Resources 
Conservation Service shall be used by 
the Consolidated Farm Service Agency 
as the basis for any decisions regarding 
technical determinations. If no review 
is requested, the technical determina­
tion of the Natural Resources Conser­
vation Service shall be the technical 
basis for any decision rendeI'ed by a 
county or area committee estahlished 
under section R(b)( 5) ofthe Soil Conser­
vation and Domestic Allotment Act (16 
U.S.C. § 590h{bJ(5) .. )~ 

The USDA NAD process 
Under the Act, the Secretary IS re­

quired to notify affected program partici­
pants of the decision and their appeal 
rights within ten working days of an ad­
verse decision. j" To be entitled to a hear­
ing before the USDA :-lAD. the aggrieved 
participant must "request the heanng 
not later than 30 days after the date on 
which the participant first received no­
tice of the adverse decision.")~ 

The phrase "first received notice" is 
potentially problematiC since it may in­
clude oral notice of the deciSIOn or some 
other notice received before the wntten 
adverse decision was received. The pro­
posed regulations do not resolve the po­
tential uncertainties. Instead, they make 
matters worse with the follO\ving require­
ment: 

In the case of the failure of an agency to 
act on the requestor right ofa recipient, 
a participant personally must request 
such hearing not later than 30 days 
after the participant knew or should 
have known that the agency had not 
acted within the time frames specified 
by agency program regulations, or, 
where such regulations specify no time 
frames. not later than 30 days after the 
participant reasonably should have 
known of the agency's failure to act. l~ 

This proposed regulation is an invita­
tion for confusion and needless disputes, 
and it is patently unfair to program par­
ticipants. An agency's failure to take an 
action as required by a statute or by its 
own regulations should be a continuing 
violation, appealable at any point in time 
prior to agency action. 

An adverse decision is broadly defined 
under the Act to mean: 

an administrative deeision made by an 
officer, employee, or committee of an 
agency that is adverse to a participant. 
The term includes a denial of equitable 
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relief by an agency or the failure of an 
agency to issue a decision or otherwise 
acton the requestor rightofthe partici ­
pant.!'> 

\Vhen an appellant requests a hearing, 
the hearing must be held within forty-five 
days.~" The hearing is to be held in the 
state of the appellant's residence or at 
another location convenient to the appel­
lant and the USDA NAD." An appellant 
maywai\'e the right to a personal hearing 
and conduct the hearing either by tele­
phone or on the basis o£the existing case 
file" 

CSDA NAD hearings are conducted by 
hcanng officers. The hearing officers are 
:!i\'E'o a right of access to the case record 
de\"eloped in the administrative proceed­
lBgs \cading to the appeaF! and the au­
t hority to issue suhpoenas and adminis­
Ter oath::; <lnd affirmations ..!! Hearings 
arE' de 7101'0, at least as to the facts sup­
porting the decision under review.·~'-' The 
appellant bears the burden of "proving 
that the adverse decision of the agency 
\\'as erroneous,":/.'; 

Hearing officer decisions are appeal­
ahle to the Director; otherwise, they are 
administratively final.:!.7 Program partici ­
pants have thirty days within which to 
nppea] a hearing officer's decision to the 
[ljrL·ctor. ' Ag-l'ncy heads may also ap­
peaL but they are subject to a fifteen­
business day limit.:!.9 

\\Then a program participant appeals a 
hearing officer's decision to the Director, 
the Director has the authority to uphold, 
reverse, or modify the decision. Alterna­
tively, if the Director determines that the 
hearing record is inadequate, all or a 
portion of the decision can be remanded 
for a new hearing. [n the case of a 
producer·s request for review. the Direc­
tor IS to complete the review within 30 
business days.:" When an agency appeals, 
that limit is shortened to 10 business 
days. <] The Director's review is based on 
the record developed before the hearing 
officer, "the request for review, and such 
other arguments or information as may 
be accepted by the Director."·~~) 

The USDA Reorganization Act specifi­
cally requires hearing officers and the 
Director to base their determinatiuns "on 
information from the case record. laws 
applicable to the matter at issue. and 
applicable regulations published in the 
Federal Register.... "'1:1 While it may seem 
unremarkable to require that determina­
tions be hased on statutory law and duly 
promulgated regulations, the requirement 
represents a departure from past ASCS 
NAn and DASCO practices. Until the last 
several months of the ASCS NAD's exist ­
ence, the ASCS NAD, as had DASCO, 
made determinations based on ad hoc 
rules orA8C8 Handhook directives with­

out consistent regard to whether the ad 
hoc rules or directives were authorized 
by, or consistent with, the agency's duly 
promulgated regulations.:)~ 

Many, if not most, federal farm pro­
gram administrative appeals involve re­
quests for administrative equitable relief 
under 7 C.F.R. Parts 790 or 791 orcompa­
rable regulations.:!-~ Through its broad 
definition of"adverse decision,"the USDA 
Reorganization Act gave USDANADhear­
ing officers the authority to address the 
issue of equitable relief. Moreover, in re­
sponse to previous debates over the au­
thorityofthe ASCS NAD Director to grant 
equitable relief. the Act specifically gives 
the USDA NAD Director this authority.·'" 
Significantly. the Act also provides as 
follows: 

Notwithstanding the administrative 
finality of a final determination of an 
appeal by the Division, the Secretary 
shall have the authority to grant equi­
table or other types of relief to the 
appellant after an administratively fi­
nal determination is issued by the Divi­
sion. ': 

Under this provision, agencies appear 
to be free to settle disputes with program 
participants. 

Implementation Problems 
Despite the specificity of the USDA 

NAD provisions ofthe USDA Reorganiza­
tion Act, controversy has surrounded its 
implementation. Unfortunately, much of 
this controversy may stem from a basic 
unwillingness on the part offormer ASCS 
agency personnel to implement the stat ­
ute as written. The following recurring 
problems evidence this unwillingness and 
raise some practical examples of poten­
tial difficulties to anticipate in the USDA 
NAD process. 

. Certain farmers were denied their 
rights to an evidentiary hearing. 

A number of farmers had appeals that 
were pendiug as of October 13, 1995, the 
date the USDA Reorganization Act be­
came effective. Similarly, a number of 
fanners received adverse decisions from 
the CFSA shortly thereafter. In both cir­
cumstances, farmers with appeals that 
involved farm program disputes received 
hearings that were conducted under the 
previous appeal system. They were nei­
ther given the evidentiary hearing re­
quired by the Act, nor allowed to have a 
hearing held in their home state, nor 
notified of their rights under the new 
statute..Ji< In at least some cases, these 
farmers requested a hearing under the 
new NAD and were denied: I

" 

The proposed regulations acknowledge 
that farmers had immediate rights to the 
new appeal process, although the regula­

tions consider the effective date to be 
October 20. 1995. the date that the Secre­
tary implemented the reorganization au­
thority and created USDA NAD:'" The 
regulations do not, however, provide for 
any notice to fanners nor do they ac­
knowledge that appeals were conducted 
after that date under the old system. 

. There is no provision for media­
tion in current USDA NAD proce­
dures, and CFSA refuses to mediate 
farm program matters. 

The Act expands the categoriet' of dis­
putes to be mediated under the certified 
state mediation programs to include farm 
program compliance matters.~l If media­
tion is available, program participants 
must be offered the right to chose media­
tion.!~ As of this writing, ho\\'ever, this 
provision of USDA NAD has yet to be 
implemented with regard to farm pro­
grams. 

The proposed regulations provide that 
participants have the right .. to utilize any 
available alternative dispute resolution 
or mediation program prior to any 
appeal ... to the Division·[USDANADI.. 
.." 60 Fed. Reg. 27,044, 27.046119951 Ito 
be codified at 7 C.F.R. *11.5lblJlproposed 
May 22.1995). A number ofagencies have 
participated in certified mediation pro­
grams when rNlueswd hy the farmer. 
However, the CFSA has refused to medi­
ate farm program disputes on the grounds 
that it does not have procedures in place 
to mediate.-l,j 

. There is an attempt to allow con­
sideration of unpublished agency 
policy. 

As noted previously, the USDA Reorga­
nizationAct limits the USDANAD's deci­
sion-making by specifying that USDA 
NAD determinations are to be based on 
"'laws applicable to the matter at issue, 
and applicable regulations published in 
the Federal Register. ."li The proposed 
regulations, however, eviscerate that com­
mand. Proposed 7 C.F.R. ~ 1l.9(bl pur­
ports to add a third rule of decision by 
requiring USDA NAD determinations to 
be based on "the generally applicable in­
terpretations of such laws and regula­
tions."l-' Because the primary evidence of 
such interpretations is contained in those 
agencies' respective internal operating 
manuals or "handbooks," proposed sec­
tion 11.9(h) is a transparent attempt to 
bind the USDA NAD and the parties 
before it to directives contained in manu­
als and handbooks such as the ASCS 
Handbook (presumahly now the CFSA 
Handhook ). 

Thus, proposed section 11.9(bJ gives 
agency "interpretations" the same status 
as agency legislative (suhstantive) rules 

Continued on page 6 
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without requiring the promulgation and 
publication of those interpretations un­
der the Administrative Procedure Act 
(APA). In requiring the USDA NAD to 
base its decisions on agency "interpreta­
tions," proposed section 11.9<b) binds the 
Secretary to rules that otherwise would 
not be binding on either the USDA or 
program participants. For example, the 
ASCSHandbook heretofore has been held 
not to be binding on the Secretary.4G In 
other contexts, courts such as United 
States Court of Appeals for the District of 
Columbia Circuit have held, albeit not 
always consistently, that an agency's in­
terpretive rules and statements of policy 
are not binding on the agency.-i7 

By making agency "'interpretations" 
controlling, proposed section 11.9(b) conw 
verts what should be no more than an 
agency argument on behalf of its decision 
to the result. In other words, proposed 
section 11.9(b) places the agency's thumb 
on the scales and dictates that the agency's 
"interpretation" of its regulations always 
wins before the USDA NAD. 

In addition to being fundamental\y 
unfair, proposed section 11.9(b) is neither 
authorized by, nor consistent with, the 
USDA Reorganization Act. The Act's very 
specific language was enacted for the pur­
pose of preventing the USDA NAD from 
basing its decisions on rules found only in 
the agencies' internal operating manuals 
or on rules that exist only in the minds of 
program administrators. The reason for 
doing this did not emerge from thin air. 
The CFSA and one of its predecessor 
agencies, the ASCS, has a notorious and 
discredited practice of relying on unwrit­
ten rules or rules that appear only in the 
ASCS Handbook.4.H As participants in 
some of the Act's drafting, the authors 
have personal knowledge that this purw 
pose was openly and frequently discussed 
during the drafting of, and deliberations 
on, the Senate and House bills that evolved 
into the USDA NAD legislation. 

. The director review process as 
currcntlyconducted undermines the 
authority and the autonomy ofNAD. 

By and large, fanners have reported 
that NAD evidentiary hearings have been 
conducted with the utmost concern for 
fairness. The opposite, however, has been 
reported regarding the Director review 
process. The following problems have been 
observed: 

1) When an agency's detennination is 
reversed by a hearing officer, that agency 
has the right to request a review by the 
Director. \Vhen CFSA has made this re­
quest, additional and sometimes errone­
ous factual information has been submit­
ted to the Director by the CFSA along with 
the request for a review. Similarly, addi· 
tional and sometimes insupportable legal 
arguments are made with this request. 

2) As inferred above, the farmer may 
not be given notice ofthe appeal itself and 
may not be given access to the informa­
tion submitted by the agency. This pre­
sents another problem with the review 
process and the submission of additional 
information. Arguably, this constitutes 
ex parte communication in violation of 
the Act. 

3) Inconsistency in decision-making on 
review has been observed. In several cases 
where the facts and the evidence pre­
sented were essentially identical, the 
agency decision was reversed by the NAD 
hearing officer. On review, one case was 
affinned, and one was reversed. 

• There is a risk that the appropriw 
ate standard of review and burden of 
proof may not he used in the NAn 
process. 

The proposed rules correctly state that 
the farmer will have "the burden of prov­
ing that the adverse decision ofthe agency 
was erroneous by a preponderance of the 
evidence. ,,~~ Arguments by the CFSA in 
individual cases, however, challenge this 
as the appropriate standard of review. In 
at least one case, CFSA has alleged that 
the appropriate standard for review in 
administrative hearings is "clear and con­
vincing evidence," a standard nonnally 
relegated only to the most serious cases 
involving deprivation of individual lib­
erty, citizenship or parental rights and 
wholly inappropriate in the review offarm 
program decisions ..-'o At least one recent 
Director review decision indicated that 
clear and convincing evidence was the 
appropriate standard. 

· Agency arguments attempt to unw 
dercut the authority of the hearing 
officers to conduct any meaningful 
review. 

In addition, the CFSA has argued that 
its decisions must be given deference by 
the NAD hearing officers. However, the 
deference doctrine only applies in judicial 
review occurring after the administrative 
appeal process. 51 

· The phrase "General Applicabil­
ity" has not been defined and is thus, 
subject to abuse. 

The Act provides that the Director has 
the authority to determine whether an 
issue is a "matter of general applicability 
and thus not subject to appeal.""z This 
category references general departmen­
tal decisions such as the target price for a 
commodity, However, the CFSA has 
sought to expand this exclusion to cover 
individual determinations. For example, 
in one case, the CFSA argued in a letter 
brief to the acting Director that the inter­
pretation of an entire set ofprogram regu­
lations and the implementing notices conw 
stituted matters of general applicability, 

and thus were beyond the jurisdiction of 
the hearing officer. 

. The Director's determination may' 
not be treated as final by the CFSA. 

In situations where the CFSA has not 
been able to prevail at any stage of the 
NAD process, the Secretary has been 
asked to reverse the final administrative 
decision ofthe Director. This is not autho­
rized by statute. Only the "appellant," 
defined to be the farmer, has the right to 
request furtherrelieffrom the Secretary.;;:J 

Conclusion 
The USDA Reorganization Act's prom­

ise of a new and independent appeal pro­
cess for farmers is yet to be fully realized. 
Structurally, the process is greatly im­
proved. Similarly, the statutory protec­
tions address many ofthe criticisms of the 
ASCS NAD. However, implementation 
problems, focused almost exclusively at 
the national level threaten to undermine 
the statutory changes. 

i See Federal Crop Insurance and De­
partment of Ab'liculture Reorganization 
Act of 1994 (USDA Reorganization Act l , 
Pub. L. No 103-:354, ~~ 271- 280. IOH Stat 
3178,3228 - 32351 to be codified at" CS C. 
§§ 6991 - 70001. 

• Z Proposed regulations have been pub­
hshed. 60 Fed. Reg. 27,044-049 (1995) ito 
be codified at 7 C F.R. pt. 1)1' proposed 
May 22,19951 

On October 10. 1995, Secretary 
Glickman appointed Nonnan G. Cooper as 
Director of the USDA NAD. Cooper Ap­
pointed Director ofNational Appeals Divi­
sion, USDA Prel:>s Release No. 0712.95, 
Oct. 10, 1995. Prior to Mr. Cooper's ap­
pointment, Mr. Frederick Young served as 
Acting Director of USDA NAD. 
~USDAReorganizationAct, §§271·280, 

108 Stat. 3178, 3228 - 3235 (to be codified 
at 7 USC. §~ 6991 - 7000). The Act was 
signed by President Clinton on October 13, 
1994. Secretary Espy began implementing 
the reorganization on October 20, 1994. 
See generally Alan R. Malasky & William 
E. Penn, USDA Reorganization-Fact or 
F£ct£on?, 25 U. Memphis L. Rev. 1161 
(1995). 

; [d. at § 272ial. 108 Stat. at 3229 (to be 
codified at 7 U.S.C. § 6992(a»). While the 
USDA NAD is independent ofother USDA 
agencies, it is not independent of the Sec­
retary. The USDA NAD Director is subject 
to the Secretary's "direction and control". 
[d. at § 272(c), 108 Stat. at 3229 (to be 
codified at 7 UB.C. § 6992(c». 

(\ The CFSA's functions are set forth in 
the USDAReorganizationActat§226, 108 
Stat. at 3214-16 (to be codified at 7 u.se. 
§ 6932) 

7 Only appeals involving the CCC's dow 

. ­
. ,,"' ­

- ... -' 

.~ , 

· ­

.~-- . · 
·-­

.. _ .. ~ 

-- ~ 

-. 

....... .,
 

6 AGRICULTURAL LAW UPDATE DECEMBER 1995 



-" ~ .. 

~. ,-. 

-

-: , ...
 

.., 
-.'.... 

--~ 

-.
 
~'. 

-.
 
, , 
.-. 
.. ~ 

mestic programs are within the USDA 
NAD's jurisdiction. [d. at § 271(2), 108 
Stat. at 3228 Ito be codified at 7 u.s.e. § 
6991(2)). 

H Under the USDA Reorganization Act, 
rural economic development programs are 
now administered by the Rural Utilities 
Senice, the Rural Housing and Commu­
nity Development Service, and the Rural 
Business and Cooperative Development 
Service.[d. at §§ 232-34,108 Stat. at 3219­
20 Ito be codified at 7 u.s.e. §§ 6941 ­
6944) 

'j The USDA Reorganization Act's provi­
swns creating the NRCS are set forth at § 
246. 108 Stat. at 3223 (to be codified at 7 
USC § 6962) 

"[d. at § 271(21, 108 Stat. at 3228 (to be 
codified at 7 U.S.C. § 6991(2)); See also id. 
§ 227,108 Stat. at 3216 - 3218 (amending 
16 U.S.C. § 590h). These committees used 
to be known as the state and county ASC 
committees. The FmHA committees are 
abolished. [d. at 108 Stat. at 3218. 

'" 1d. at § 2121el, 108 Stat. at 3211 Ito be 
codified at 7 u.s.e. § 6912(e)) Judicial 
rencw of agency action is presumptively 
available under the judicial review provi­
sions of Administrative Procedure Act 
IAPA), 5 U.S.C. § 701 - 706. 

"[d. at § 271 , 108 Stat. at 3228 Ito be 
codified at 7 u.s.e. § 69911. 

"See, 60 Fed. Reg. 26,669, 26,676 (May 
lb, 1996) Ito be codified at 7 C.F.R. § 
404331. 

" 7 C.F.R. § 780. 17(b 1(1) 11994) 
'[d. at § 2261dl, 108 Stat. at 3215 (to be 

codified at 7 uS.e ~ 6932(dl) 
, [d. at § 274. 108 Stat. at 3230 Ito be 

codified at 7 u.se. § 69941. 
-1d. at § 276(b), 108 Stat. at 3230 Ito be 

codified at 7 US.C. § 6996(b)) 
. 60 Fed. Reg. 27,044, 27,046·47 (1995) 

'to be codified at 7 C.F.R. § 1l.6(clJ Ipro­
p(j~(>(l on May 22, 1995). 

l'SDA Reorganization Act, § 271, 108 
Swt. :l228 Ito be codified at 7 U.S.C. § 
h991,. 

.' 1d. at § 277(b), 108 Stat. at 3231 Ito be 
codlficd at 7 U.S.C. § 6997(b1L The statute 
dof':" not specify the consequences of the 
failure to hold a timely hearing. "[T]he 
courts generally hold that such time limits 
<l re directory, not mandatory, and refuse to 
In\·altdate agency action merely because 
the bmits have been violated." Bernard 
Schwartz, Administrative Law 661 (1991) 
,footnote omitted). 

USDA Reorganization Act at §­
277rb,r 11,108 Stat. at 3231 Ito be codified 
at 7 u.se § 6997(0)(1)). UndertheDASCO 
and ASCS NAD appeal systems, heari.ngs 
v.'ere held in Washington, D.C., or by tele­
phone. 

"[d. at § 277(b)(2I, 108 Stat. at 32311to 
be codified at 7 U.S.C. § 6997(c)(211. 

" [d. at § 2771a1l1l, 108 Stat. at 3230 (to 
be codified at 7 U.S.C § 6997Ia)( 11 r. 

"[d. at § 277(a)(2), 108 Stat. at 3231 (to 
be codified at 7 U.s.C § 6997(a)12». The 
final regulations implementing the sub~ 

poena authority are likely to impose on 
parties to an appeal a time limit and a 
showing ofneed for requesting a subpoena. 
See 60 Fed. Reg. 27,044, 27,047 (1995) (to 
be codified at 7 C.F.R. § l1.71a1(2)) (pro· 
posed May 22, 1995) 

'" [d. at § 277(cI13), 108 Stat. at 3231 (to 
be codified at 7 U.S.C. § 6997(c)13)). 

'" [d. § 2771c1l41, 108 Stat. at 3231 (to be 
codified at 7 u.s.e. § 6997(c)(4)). 

27 Id. 
"[d. at § 278(a)1 11,108 Stat. at 3232 (to 

be codified at 7 U.S.C. § 6998(a)(1)). 
"[d. at § 278Ia)(2), 108 Stat. at 3232 (to 

be codified at 7 U.S.C. § 6998(a)(2»). 
'" [d. at § 2781b), 108 Stat. at 3232 (to be 

codified at 7 U.SC § 6998(bl). 
Jj Id 
.12 Id. The authors have received one 

unconfinned report that the Acting USDA 
NAD Director took the position that only 
the appellant could submit information in 
connection with an appeal. The USDA Re­
organization Act does not support that 
pOl.ition. 

n [d. at § 278(c), 108 Stat. at 3232 (to be 
codified at 7 US.C. § 6998(c)). 

:,4 See Christopher R. Kelley, Recent De­
velopments in Federal Farm Program Liti­
gation, 25U. Memphis L. Rev, 1107, 1108­
17 (1995). 

'1.0 See Christopher R. Kelley & John S. 
Harbison, A Guide to the ASCS Adminis­
tratiu€ .4ppeal Process and the Judiczal 
Review of A8CS Decisions (pts. 1 & 2), 36 
S.D. I.. Rev. 14, 52-53119911. 

H; USDA Reorganization Act at § 278( dJ, 
108 Stat. at 3232 Ito be codified at 7 U.S.C. 
§ 6998td»). 

Ie [d . 
:1\ Arguably, NAD could have advised 

these fanners of the new statute. infonned 
them that it would be several months be­
fore the new NAD procedures were in place, 
and given them the option tll elther wait for 
the new NAD or to waive their statutory 
rights and ptoceed under the old appeal 
system. Farmers wHe not so notified. 
Rather, the old appeal process continued 
for some time as ifthe law had not passed. 

1~ For a thorough discussion and docu­
mentation of this problem, see Letter to 
Secretary Glickman from Christopher R. 
Kelley, dated October 4, 1995, available 
from the authors. It hasheen reported that 
a few farmers who requested a USDA NAD 
evidentiary hearing were given one, how­
ever, the decision to do so was not made on 
a consistent basis, Moreover, it can be 
presumed that most fanners in this situa­
tion were not aware of their rights under 
the new USDA NAD. No notice was ever 
proVided. 

I') This week delay creates a gap period 
wherein no effective appeal procedure Ie· 

gaIly existed. The USDA Reorganization 
Act abolished the previous appeal system, 
ASeS NAD as of October 13, 1995 The 
USDA Reorganization Act at § 28l(bJ, 108 
Stat. at 3233 (repealing 7 U.S.C. § 1433e) 
See supra note 4. 

41 The USDA Reorganization Act at § 
282, 108 Stat. at 3233-35 Ito be codified at 
7 u.se. § 510110)). 

"[d. at § 275, 108 Stat. at 3230 (to be 
codified at 7 U.S.C. § 6995). 

4~ According to a memorandum from 
Bruce Weber, Associate Administrator for 
CFSA to Scott Stofferahn, Acti.ng State 
Executive Director, CFSA, North Dakota, 
dated Oct. 27, 1995, CFSA cannot partici ­
pate in state mediation because it does not 
yet have the appropriate procedurc~ and 
policies in place. This same memo alleges 
that USDA NAD does not have the author­
ity to enforce the mediation provisions of 
the USDA Reorganization Act. i.c., USDA 
NAD cannot force CFSA to mediate before 
the appeal is heard by USDA NAD. A copy 
of this memorandum is available from the 
authors. 

~·l The USDA Reorganization Act at ~ 

2781c), 108 Stat. at 3232 Ito be codified at 
7 USC. § 69981c1l. 

"60 Fed. Reg. 27,044, 27,049 l1995 1(to 
be codified at 7 e.F.R. ~ 11.91b) Iproposed 
May 22, 19951. 

~"See, e.g.) Howkin."l u. Statf' Agriculture 
Stabiltzation and Conservation Commit­
tee, 149 F. Supp. 681, 686 (S.D. Tex. 1957) 
("These Handbooks were not published in 
the Federal Registerand were not intendcd 
by any officials in the Department ofAgri­
culture to have the force and effcct of 
regulations. They were intended only as 
general guides for thc use of personnel in 
the administration ofthe cotton program."), 
affd, 252 F.2d 570 15th eir. 19581 

~7 See Vietnam Veterans ofAm. v.•Secre­
tory ofthe Navy, 84;j F.2d 528. 536-37IDC. 
Cir. 19881. 

~H See Golightl.v P. YeuUer, 780 F. Supp, 
672 (D. Ariz. 1991>;Jones v. Espy, No. 90­
2831-LFO. 1993 WI. 102641IDD.C. Mar. 
17, 19931: U.S. Dep't of Agric, ASCS, Re­
port of Policy and Regulatory Reulelu 
Taskforce - Phase I (1993) (acknO\vledg­
ing that some ASCS Handbook directives 
were not authorized by law). 

H 60 Fed. Reg. 27,044, 27,048 (1995) (to 
be codified at 7 e.F.R. § 11.117) (proposed 
on May 22, 19951. 

;c, Bender u. Clark, 744 F.2d 1424, 1429 
110th Cir. 1984). 

,] Id. For briefing on this subject or the 
issue of the appropriate standard of re­
view, contact the authors. 

~~ The USDA Reorganization Act at * 
272, 108 Stat. at 3229 (to be codified at 7 
u.s.e. § 6992) 

'i\ The USDA Reorganization Act at § 
278, 108 Stat. at 32:32 Ito be codified at 7 
u.s.e. § 69981. 
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AMERICANAGRICULTURAL .­
BWASSOCIATION NEWS:========j1 

,. 

Report to the Members on the 1995 AALA Annual 
Conference 
More than 225 practitioners. educators, government officials. induf'try representative;.;. and farmer~ met In Kan"'i::t~ Clt.\ 
MO. November 3 and 4. 1995 at the AALA\i 16th Annual Educational ConferpI1l'€ and Annual Meeting. 

Over forty-five speaker~ addressed a range of topics on agriculture and the environment. Includin(! enVlronmenta: 
consideratlOns 10 3fo,'TicultuTa] lending; ethic.al issues arising from environmental audib: thp 199:) Farm Bill and tilL' 
environment: using the tax code to address envlronmenta1lSSlH~Sm agriculture: <-If,,'Ticulture and clean water 1~sues: and 
agricultural International trade and envlTonmental issues. J!

,J. Patnck \\Theeier gave the presidential addre~.... entitled "Call {or \Vhite House Conference 011 Huml Americn to PI,E: I

for Entr~' of the Hura} and MUnIcIpal CommunitIes mto the Twenty-FLrst Cenruf.' . I' 
The Distlng"ubhed SerVIce Award \vas presented to past prCf'laent D~1\'id A. ~lyers of\'.1lparaiso. Indian::;. II " 
The Special Writmg Award wu" pre:-sentect to Susan A. Srhneldcr ofHastmg~, MmnesoL; 

tWfl1ter J. Armbruster of Oak Brook. IllinOiS is the AssociatlOn's lJresident EJert 
Drew. L. Kershen. Norman. Oklahoma, m;,-;umed his duties ao Pn'sident. 
Newly elected board memhers arc: ,John Baldrige of V\·'ai>hington. Iowa and L. Leon Geyer ofBlackshurg, Virgima. . ' 
Retiring board members are Delmar K. Banner of Champaign. Illinois and Steve C. Bahls Df Columhus, Ohio. \\:P 

sincerely thank them for their dedicated service to the American Agricultural Law Association. 
Next year's Annual Meeting will be October 3-5,1996 in Seattle. Washington at the \\·'estin Hotel. 
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