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Hedge-to-arrive in the courts-Part III 
This Part III focuses on the reported Amended Memorandum and Order in In re 
Grain LaTld Caop Cases, 1997WL602548lD. Minn. Oct. 1, 19971. For background, see 
Parts I and II at 14 Agric. L. Update 1 (Aug. 1997) and 4 (Sept. 1997) respectively. 

Grain Land sued 160 producers who refused to deliver under their HTA contracts, 
producers removed to federal court, and Grain Land withdrew its motion for remand. 
The court, in ruling on summary judgment motions, determined that the flex HTAs 
in question, with exercised roll·over features, were fOr'o\'ard contracts within the 
Commodity Exchange Act (CEA) forward contract exclusion. 7 V.S.C. § 1a(1). This 
ruled out producer illegal contract or fraud causes ofaction against Grain Land under 
CEA. ln the same vein, claims against two Grain Land employees for breach of 
fiduciary duties while allegedly acting as brokers for regulated futures contracts were 
dismissed. Further, given the Minnesota view that tort claims are barred by the 
exclusivity of the V.C.C., producer complaints against Grain Land based on common 
law fraud and misrepresentation were dismissed. 

The court first and foremost sees the contracts between Grain Land and producers 
as contracts requiring deferred delivery of fixed quantities ofphysical commodities­
corn and soybeans. Producers did have the contract right to set the basis at some 
future date prior to delivery. Price changes occurred as the HTAs were rolled over­
"flexible price setting" as the court puts it. p. *1. 

The court framed the issues: do the contracts fit with the forward contract 
exclusion; if not, are the contracts future contracts as the term is used in CEA? The 
second issue is not reached because the exclusion is held to apply. p. *4. 

While the forward contract exclusion is narrow, the court says that its purpose is 
filled by these contracts which call for physical delivery ofgrain by producers capable 
of making such deliveries, and acceptance of deliveries by Grain Land which is in the 
business of obtaining grain for resale and in need of same. p. *7. The court finds that 
physical delivery was made on 2,341 Grain Land HTA contracts with only 12 being 
canceled. The expectation of physical delivery thus permeated these contracts, 
including those in litigation. The court notes that while futures contracts can result 
in physical delivery, this is rarely the expectation of persons taking long or short 
positions on an exchange. 

The court in Grain Land reviews the exclusion's legislative history and notes its 
characterization inCFTC v. Co Petro Mktg. Group, Inc., 689 F.2d 573, 577-78 (9th Cir. 

Continued on page 2 

New tax law could enhance attractiveness 
ofconservation easements 
The Internal Revenue Code ("lRC" or "the Code") treats certain "qualifled conserva­
tion contributions" as charitable contributions. IRC § 170 (997). The donor is 
entitled to take a deduction for income tax purposes. Properly drafted conservation 
easements qualify for a charitable contribution deduction under the provision. 

In addition, encumbering the land with a conservation easement should Qualify the 
land for a reduction in value upon the death of the owner. Finally, the conservation 
easement should lower the fair market value of the property for rea1 property tax 
purposes. In the alternative, the conservation easement may qualify the property for 
special use valuation, also lowering the real estate tax burden. For an overview of 
conservation easements see, Richardson, Jr., .Jesse J., Maximizing Tax Benefits to 
Farmers and Ranchers Implementing Conservation and Em'ironmental Plans, 48 
Okla. L. Rev. 449-469 (Summer, 1995). 

Section 508 (formerly the American Farm and Ranch Protection Act) of the 
Taxpayer Relief Act allows the executor of an estate of a decedent dying after 
December 31, 1997, to exclude from the decedent's gross estate up to forty percent 
(409f-l of the value of land subject to a quallfied conservation easement. lRC § 

Continued on page 2 
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1982)("(t]here is no indication that Con­
gress drew this exclusion otherwise than 
to meet a particular need such as that of 
a farmer to sell part of next season's 
harvest at a set-price to a grain elevator 
or miller. These cash forward contracts 
guarantee the farmer a buyer for his crop 
and provide buyer an assured price. Most 
important, both parties to contracts deal 
in and contemplate future delivery of the 
actual grain.");In re Stouall. C.F.T.C. No. 
75-7, Camm. Fut. L. Rep. iCCH) ~20,941 

(Dec. 6, 1979)("major difference" between 
forward and futures is that forward con­
tract "entails not only the legal obligation 
to perform, but also generally fulfilled 
expectation that the contract will lead to 
the exchange of commodities for money." 
p. 23,778.). CFTC u. Noble MetalIntema· 
tional, Inc., 67 F.3d 766 (9th Cir. 1995) is 
distinguished because "no legitimate ex­
pectation that the customers would take 
actual delivery of the purchased metals," 
(p. 773). Because the contracts in Grain 
Land were seen as fundamentally for the 
physical marketing of grain and specific 
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enough to set a cash price, they were held 
to be "firmly within the narrow scope of 
the exclusion.'" p. *12. 

The HTA contract terms are not set out 
in detail in Grain Land. However, pro­
ducers argued in essence that each farmer 
had a set price at the outset, realizable if 
delivery was made without roll-over. 
When the farmer first rolled-over, the 
price for commodities changed-and 
changed dramatically with successive roll­
overs given movements in the relevant 
futures market. The court notes: "I i If the 
Producer chooses to roll the delivery date 
to a later month, then a corresponding 
change occurs in the reference price which 
includes the attribution of any positive or 
negative difference between the old and 
new reference prices and a fee charge of 
two cents per bushel." p. *9. 

Obscured in this language is the reality 
that the price adjustment upon roll-over­
elevating or lowering the commodity price 
to producer---ends up passing on to pro­
ducers gains or losses of the grain dealer 
in related futures transactions which were 
necessarily closed out without parallel 
physical transactions. The contracts in 
Grain Land state: "Buyer [Grain Land] 
confirms the following futures transac­
tion was made for Seller [Producer Itoday 
on the Chicago Board of Trade_" p. *11. 
Vpon roll-over, the "hedge" originally 
entered by the grain dealer must be closed 
out by an ofT-setting buy transaction on 
the exchange under circumstances where 
the grain dealer does not acquire physical 
commodities. Viewed in isolation, losses 
or gains in such futures transactions are 
speculative. For example, ifunder a par­
ticular HTA there are two roll-overs and 
then physical delivery by the producer. 
the first two sells or "short" positions of 
the grain dealer on the exchange end up 
having no parallel physical transactions­
but the third sell or "'short" position does. 
Thus the argument is--contrary toGrain 
Land at p. *11-that when each roll-over 
occurs the grain dealer is not satisfying 
"'the old hedge," but instead is closing out 
a speculative transaction. 

An essential characteristic of HTA con­
tracts is that despite losses or gains in 
futures transactions, the grain dealer is 
not at ultimate risk and is assured its 
basis, plus roll-over fees-if the farmer 
eventually makes physical delivery at the 
final adjusted contract price. But, in the 
typical cash forward contract, the hedge 
is entered by the grain dealer to protect 
its economic position and is not made for 

Conservation easements/Cont. from p. 1 
203I(c)(1998). The new provisions seek to 
target the most endangered open spaces, 
on the urban-rural fringe. Environmen­
talists and land trust officials speculate 
that the new tax provisions will prompt a 

the benefit or detriment of the producer 
se]]er. the latter having had his price 
fixed in the forward contract-subject to 
selection of a narrowed basis if the con­
tract permits. When HTA contracts are 
structured so that a producer, through a 
reduced grain price, indirectly makes the 
grain dealer whole for margin calls it has 
met. the question is whether such con­
tract has deviated so far that it is outside 
the "narrow" intent of the CEA forward 
contract exclusion. The judge in Grain 
Land did not think so because no benefit 
or detriment results to producer from 
gains or losses in futures transactions 
until there is physical delivery to the 
grain dealer. 

The trial judge was correct in refusing 
to rely upon the (,FTC',"; :"lay 1996 Guid­
ance Statement. p..: 12. However. one of 
the issues raised therein-HTAcontracts 
thilt ro]]-over into future crop years-is­
not somehow foreclosed. Producers could 
argue that contract~ that do not require 
physical delivery of a harvest withlIl nor­
mal marketing cycles te~t the bound~ of 
the "narrow" forward contract exclusion 
because ensuing roll-overs ha\'e more to 
do with futures than phy~icdl ll1arkd~. 

A lingering que~lion after Groin l.and 
is whether all HTA cnl1tract:- that con­
template euentual ph",-slcal dl'!l\-t·r.\- nec­
essarily fall within [he fOT\\ ard contract 
exclusion. Only time and more court opin­
ions will tell. 

Turning to state law. the ~lll1lw.-:()ta 

"economic loss doctrine" makes thl' l' C.C 
the exclusive source of rt-,m('dlt'~ a,. to 

damages arising from commerclallran.-:­
actions, other than personal inJury. Thl:'­
contemplates, says the Grain Land ('ourt. 
that parties to the sale be merchant.'" and 
"'[plroducers here are undoubtedly mer­
chants for purposes of the V.C.C ." p. '1:"). 
While the Minnesota Supreme Court has 
not directly applied the exclusive reml'dy 
rule to claims of fraud and misrepre~l'n­
tation, this court suggests it is likel .... to do 
so. Producers argued unsuccessfully that 
allegations of fraud or negligence in the 
inducement of contracts are not pro­
scribed. 

If the district court opinion in Gram 
Land stands and the cases go to trial. 
producers-pressing allegations not out­
lined in this short report-\l,'ill seek re­
scission and damages for breach of con­
tract under Minnesota law. 

-Donald B. Pedersen, Unieer.'n(\ or 
Ark,ansas, Fa)'etterillc. AR 

significantly higher number of donations 
ofconservation easements. See, e.g., Bow­
man, Rex,New Tax Lau's Could Aid Land 
Trusts, Richmond Times Dispatch. pp. 
Bl, B4 (September 9,19971. This article 

eontinued on page 3 
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Conservation easements/Cant. from p. 1 
provides a brief overview of the new pro­
visions. 

Qualifying land 
IRC § 2031(c) applies to land subject to 

a qualified conservation easement located: 
(1) In or within twenty-five (25) miles of
 
a metropolitan area as defined by the
 
Office of Management and Budget;
 
(2) In or within twenty-five (25)miles of
 
a national park or wilderness area, un­

less the Secretary ofthe Treasury ("Sec­

retary") determines that such land is
 
not under significant development pres­

sure; or.
 
(3J In or within ten (10) miles of an
 
Urban National Forest as designated
 
by the Forest Service of the U.S. De­

partment of Agriculture.
 

Additionally. the land must have been 
owned by the decedent or a member ofthe 
decedent's family at all times during the 
three (3) year period ending on the date of 
the decedent's death. The definition of 
"member of the family" contained in IRC 
§2032A(e)(2) applies. 

Further, the qualified conservation 
easement encumbering the land must 
have been granted by the decedent or a 
member of the decedent's family. A post~ 

moJiem conservation easement on the 
propmty qualifies, provided the easement 
is donated no later than the date of the 
election. The election is irrevocable and 
is made on the estate tax return. 

Exclusion amount 
The amount excluded from the value of 

the decedent's gross estate ("exclusion 
amount") is the lessor of the "applicable 
percentage" or the "exclusion limitation." ....--;, The exclusion limitation equals $100,000 
in 1998. $200,000 in 1999. $300,000 in 
2000. $400,000 in 2001, and $500,000 in 

. ,~- 2002 and therea fler. 
The "applicable percentage" means 40% 

reduced (but not below zero) by two per· 
centage points for each percentage point 
lor fraction thereof) by which the value of 
the qualified conservation easement is.- . less than 30% ofthe value ofthe land. For 
purposes of calculating the applicable 
percentage, the value of the land is deter~ 

mined without regard to the value of the 
easement, and is reduced by the value of 
any retained development rights. The 

..,~-

" 
Code defines development rights as "any 
rights retained to use the land for any 
commercial purpose that is not subordi~ 

nate to and directly supportive ofthe land 
as a fann or for farming purposes within 
the meaning oflnternal Revenue Code § 
2032A(e)(5i" IRC § 203I1cl(5)(D). There­
fore ifthe value of the easement is 10% of 
the value of the land without the ease~ 

ment, less the value ofany retained devel­

opment rights, the applicable percentage 
equals zero. The exclusion amount is 
reduced further by the amount of any 
charitable deduction claimed by the es~ 

tate for estate tax purposes under IRC § 
2055(f) with respect to land subject to the 
easement. 

The executor calculates the exclusion 
amount based on the value of the property 
after the conservation easement has been 
placed on the property. The applicable 
percentage multiplied by the value of the 
land as encumbered by the easement 
equals the exclusion amount (but the ex­
clusion amount may be no greater than 
the exclusion limitation J. 

An agreement may extinguish perma~ 

nently some or all of the development 
rights retained by the donor. If every 
person in being who has an interest in the 
land executes the agreement on or before 
the estate tax return due date, the estate 
tax may be reduced accordingly. How­
ever, if the heirs fail to implement the 
agreement by the earlier ofthe date which 
is two year after the decedent's date orthe 
date of the sale of the land, an additional 
tax is imposed. The additional tax equals 
the amount of tax that would have been 
due on the retained development rights 
that were subject to the agreement. The 
value of retained development rights re­
mains subject to the estate tax. IRC * 
20311c)(5)(A). 

Carry'o{!er basis 
To the extent that the value ofland is 

excluded from the taxable estate, the ba~ 

sis of the land acquired at death is a carry~ 

over basis. IRC § 1041(a)(4)(1998). There 
is no step up ofbasis forthat portion ofthe 
value of the real estate. 

Interaction between § 2032A (or § 2033A) 
and conser{!ation easements 

Earlier Internal Revenue Service au· 
thority indicated that the granting of a 
conservation easement could constitute a 
disposition triggering additional tax un­
der IRC § 2032A. See. e.g. Richardson. 
supra, pp. 463-64. The new statute re­
solves this doubt and provides that the 
granting of a conservation easement does 
not affect specially valued property under 
IRC § 2032A. IRC § 2032A(c)(8). There­
fore the granting of the easement will not 
trigger the additional estate tax. The new 
tax bill provides explicitly similar provi­
sions under new alternative valuation * 
2033A. IRC § 2033A(f)(I)(B). 

Doubt also existed as to whether IRC § 
2032A and the conservation easement 
provisions could be coupled to gain en­
hanced reduction in value for the gross 
estate. The Senate Committee Report 
provides that the existence of a qualified 
conservation easement does not prevent 

the property from subsequently qualify~ 

ing for special use valuation under IRC § 
2032A. 

Historic easements not benefited 
For the purposes of the exclusion, the 

preservation of a historically important 
land area or historic structure does not 
Qualif:y as a conservation purpose. IRC § 
2031(c)(6)(B). Therefore, the exclusion is 
not allowed for historic easements. The 
provision does not address whether pre~ 
viously granted historic easements, which 
otherwise qualify, may be amended to 
derive the benefit of the exclusion. 

Commercial recreational activities 
The easement must prohibit commer­

cial recreational activities. IRC § 
203Hc){6)(B). However, ade minimus com~ 

mercial recreational activity consistent 
with the conservation purpose, such as 
the granting ofhunti ng or fishing licenses, 
does not cause the property to fail to 
Qualify for the exclusion. IRC § 
2031(cH6l(B), and Conference Commit· 
tee Report. The Secretary shall provide 
guidance regarding the definition of de 
minimus activities. 

Retained mineral interest 
The law also provides that the contri~ 

bution of a pennanent conservation ease­
ment qualifies for a charitable deduction 
for estate and income tax purposes even 
when a minerai interest has been re~ 

tained and surface mining is possible. 
However, the probability of any surface 
mining occurring must be so remote as to 
be negligible. The prior law allowed a 
charitable deduction as to such contribu­
tion only if the mineral interest was sepa­
rated from the land prior to June 13, 
1976. 

Debt financed property 
"Debt financed property" means prop~ 

eTty with respect to whicb there is an 
acquisition indebtedness on the date of 
tbe decedent's death. Acquisition indebt· 
edness includes: 

(1) indebtedness incurred by the donor 
in acquiring the property, (2) indebted· 
ness incurred before the acquisition of 
the propertyifsuch indebtedness would 
not have been incurred but for such 
acquisition, (3) indebtedness incurred 
after the acquisition of the propeJiy if 
such indebtedness would not have been 
incurred but for such acquisition, and 
the incurrence of the indebtedness was 
reasonably foreseeable, and (41 the 
extension or renewal of the financing of 
an acquisition indebtedness. 

Debt financed property remains eligible 
for the exclusion to the extent of the net 
equity in the property. 
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Pest infestations and international trade: the recent 

• 

Medfly experience in Florida©
 
By Terence P. Stewart and David S. 
Johanson 

Pest infestations occur regularly through­
out the world. They vary in intensity and 
can range from the permanent presence 
of a plant pest in a region to periodic 
outbreaks of a pest. Importers of agricul­
tural products from countries where cer­
tain pests are present are justifiably con· 
cerned about the possibiJityofthese pests 
being transported into their territories. 
However, despite the continuous occur­
rence of infestations, the international 
trade of agricultural products continues 
to grow, even from countries which har­
bor some of the world's most destructive 
agricultural pests. 

This trade is made possible as coun­
tries are able to take measures to elimi­
nate risks associated with importing prod­
ucts from areas where pests are, or have 
been, present. For example, a country 
may be able to eliminate risks by eradi­
cating a pest outright. Iferadication is not 
possible, authorities can limit the pres­
ence of a pest in certain areas, regularly 
monitor the presence of the pests, and 
declare other regions within their territo­
riel; pest-free. Exporters can take steps to 
kill any pests that may remain in ex­
ported products through measures such 
as fumigations or cold treatments. In ad­
dition, exported agricultural products can 
be inspected to assure that they carry no 
harmful pests. 

Such measures explain how a country 
like Chile. despite the permanent pres­
ence of the Mediterranean fruit fly (Med­
fly) within certain regions ofits te'rritory, 
is one of the world's major exporters of 
fruit. While agricultural importers are 
aware of the Medfly problem in Chile, 
they recognize that Chile has an excellent 
plant protection system, which is capable 
of keeping the threat of this plant pest 
under control. Consequently, the United 
States accepts imports of fruit from Chil­
ean designated pest-free zones without 
treatment for the Medfly. For fruit from 

This articll? first appeared in the August 
1997 edition of the Agricultural Sanitary 
& Phytosanitary and Standards Report, a 
publication of the lau' offices of Stewart 
and Stcillart. 

Terence P. Stewart is the managing 
partner, and David S. Johanson is an 
associate attornc,v, at the law offices of 
Stewart and Stewart in Washington, D.C'. 
Stewart and Steu.mrt focuses on interna~ 

tional tradt'., including in ternational trade 
and multilateral trade agreements. 

the regions in Chile where the Medfly is 
endemic, the United States permits im­
ports if certain conditions are met, such 
as if the fruit is treated to eliminate the 
pests. 

This article examines a recent major 
plant pest infestation that occurred in the 
United States. The detection of a Medfly 
in a trap near Tampa, Florida, on May 28, 
1997, resulted in a major eradication pro­
gram. State and federal officials have 
successfully controlled the presence of 
the Medfly, and they are convinced that 
the pest win be eradicated by mid-Sep­
tember, if not sooner. Due to the success 
of the control program, the efforts of state 
and federal officials to keep foreign gov­
ernments informed of the Medfly situa­
tion in Florida, and the occurrence of the 
outbreak during a low production period, 
none of Florida's international trading 
partners have indicated that the infesta­
tion will cause them to close their mar­
kets to Florida's agricultural exports. 

This article begins with background 
information on the Medfly, then exam­
ines the aggressive response taken in 
Florida to eradicate this pest, and con­
cludes with a discussion of the policies 
that countries migh t adopt in response to 
future pest outbreaks in light ofthe World 
Trade Organization's Agreement on the 
Application ofSanitary and Ph)1osanitary 
Measures (SPS Agreement). 

The Mediterranean fruit fly 
The Mediterranean fruit fly (Ceratitis 

capitota) is one of the world's most harm­
ful agricultural pests. The Medfly is ca­
pable of infesting approximately 250 dif­
ferent typesoffruits, vegetables, and nuts; 
its preferred hosts are certain fruits, in­
cluding apples, apricots, citrus, peaches, 
pears, and plums. Medflies are capable of 
reducing the crop yields of host commodi­
ties by up to 25 to 90 percent in an infested 
region. 

The Medfly life cycle begins when a 
female punctures the skin of a ripe fruit 
and lays several eggs directly beneath the 
surface. After about two days, the eggs 
hatch into larvae, which feed on the fruit 
pulp. This feeding causes the interior of 
the fruit to rot, and the fruit subsequently 
falls to the ground. The larvae thenemerge 
from the rotted fruit and burrow into the 
soil where they become pupae. Aftermeta­
morphosing from pupae to flies, Medflies 
emerge from the soil. As adults, these 
flies are slightly smaller than the com­
mon housefly. 

It takes approximately one totwo weeks 
for larvae to develop into flies. Depending 
upon the climate, the complete life cycle 

for a Medfly is one to three months. A 
female Medfly lays approximately 300 
eggs during her lifetime. 

The Medfly differs significantly from 
the common fruit fly (Drosophila 
melanogaster), which, in most cases, poses 
no threat to plant health. The common 
fruit fly eats fruit only after it has begun 
to rot. In contrast, the Medfly actually 
causes a ripening fruit to rot. 

Distribution of the Medfly 
The Medfly most likely originated on 

the northwest coast ofAfrica. From there, 
it spread to other regions of Africa and 
then to the Iberian Peninsula. The Med­
fly eventually reached other parts ofMedi­
terranean Europe and regions of the 
Middle East. From the Iberian Penin­
sula, it was transported to South America ..
by trading ships carrying fruit and even­
tually made its way to Central America. 
The Medfly later reached Hawaii and 
Western Australia. Entomologists beheve 
that the movement of infested fruit by 
humans is responsible for the wide pres­
ence of the Medfly throughout the world. 

Today, the Medfly is endemic in por­
tions of the Americas, Africa, the Middle 
East, Europe, Western Australia. and 
Hawaii. 

The illegal transport offruit is the likely 
cause of most recent outbreaks of the 
Medfly. As infested fruit is transportL'd by 
humans, Medfly outbreaks often occur in 
the places whe're the majority of people 
live, metropolitan areas. As such, the ini­
tial finds in an infestation, at least in the 
United States, are usually in backyard 
trees on residential properties, not in com­
mercial orchards. 

The Medfly eradication program in 
Florida 

On May 28, 1997, a Medfly was discov­
ered near Tampa in Hillsborough County, 
Florida. \Vith an agricultural industry 
that generates cash receipts of almost $6 
billion annually, Florida had a major in· 
centive to eradicate the f\ledfly promptly. 
Perhaps most at ri"k was the state's $1.5 
billion annual citrus crop, much of which 
is exported. The Medfly, if it were to 
become established in Florida, could dis­
rupt the export of citrus and other agri­
cultural products. 

The U.S. Department of AgricultuTl> 
(USDA) and the Florida Department of 
Agriculture reacted immediately to this 
detection by implementing a major eradi­
cation program. By May 1998, approxi­
mately $26 million will have b('C'n spent 
in an effort to rid the Tampa area of this 
pest. 
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State and federal officials succeeded in 
containing the infestation, but before this 
occurred, thE' Medfly had spread to five 
counties in the Tampa region. By late 
August, some 746 Medflies had been 
trapped in Florida, the vast majority in 
Hillsborough County. 

Outline ofFlorida's eradicatian program 
Fortunately, experience has demon­

strated that it is possible to eradicate the 
Medfly. The USDA has eradicated past 
Dutbreaks in California, Texas, and 
Florida. In addition, the Medfly has been 
eradicated in several regions of Mexico. 

From lessons learned through past in­
festations, officials at the USDA and the 
Florida Department of Agriculture al­
ready had a basic eradication strategy at 
hand nt the first signs of infestation. The 
steps involved in this strategy required 
delineating the area in which the Medfly 
was present, implementing a quarantine 
to prevent the movement of possibly in­
fested fruit from this area, and eradicat­
ing the Medflies within the quarantine 
area through the application of the pesti­
cide malathion. This pesticide usage would 
be followed by the release of millions of 
sterile Medflies, which would break the 
pest's reproductive cycle. 

J)clinm!i(Jf! o!"the affected area 
The delineation ofthe area in which the 

Medfly was present was accomplished 
without great difficulty. The USDA and 
the Florida Department of Agriculture 
permanently maintain approximately 
13,000 pest traps throughout the state to 
monitor the presence of plant pests such.., as the Medfly; special efforts are made to 
place traps in metropolitan and suburban 
areas close to international airports and 
ocenn ports as Medflies can be trans­
ported from abroad in host materials car­
ried by passengers. It was in one of these 
traps that the first Medfly ofthe outbreak 
was detected. Subsequently, other traps 
revealed the presence of the Medfly in 
other parts of the Tampa area. Through 
these detections, officials were able to 
delineate the region in which this pest 
was present... 

Quarantine 
To prevent the movement of infested 

.. ;	 host materials from the Tampa region 
into unaffected areas, the USDA and the 
Florida Department of Agriculture im­
posed a quarantine on the region in which 
the first Medfly was found. When more 
Medflies were discovered outside the origi­
nal quarantine area, the quarantine was 

, .• enlarged to include these new area~. 

Inspectors from the USDA randomly 
searched the Iuggage of passengers at 
airports and ocean ports to prevent any 
infested fruit from leaving the quaran­

tine area. As ofJune 3D, over2000 pounds 
of host materials had been confiscated by 
officials at the Tampa lnternational Air­
port. 

Steps were also taken to prevent the 
spread of the Medfly through sales by 
fruit and vegetable vendors. All host prod­
ucts sold within the regulated area were 
required to be grown and packed in Med­
fly free regions. Fruit stand operators had 
to sign compliance agreements with Med­
fly eradication program officials, which 
mandated that vendors keep all produce 
covered to prevent further infestation; 
this measure reduced the possibility of 
the transport of infested produce outside 
the quarantine area. Any vendors found 
in violation of these rules could have their 
products confiscated. 

Pesticide application 
The most effective means of eradicat­

ing the Medfly is through the repeated 
application of pesticide over an infested 
area followed by the release of sterile 
Medflies. On June 5, the aerial applica­
tion of the pesticide malathion began in 
the Tampa area. The malathion was mixed 
with a bail composed mainly of corn glu­
ten to form droplets, which attracted the 
Medflies to the insecticide. The pests then 
ingested the malathion and died. Offi­
cials released this malathion-treated hait 
in infested areas at intervals of seven to 
ten days. The applications were sched­
uled to last for 30 days, the life cycle of 
Medflies in Florida's climate. 

Malathion is a common household and 
garden insecticide which public health 
officials genera Ily agree posses no signifi­
cant health risks to humans. It has been 
used for decades for mosquito abatement 
at higher doses than that used for eradi­
cating Medflies. . 

While malathion is effective in combat­
ing Medflies, its use is also controversial. 
Few people welcome having pesticides 
dropped on their neighborhoods from the 
air. To further complicate matters, as is 
common in most Medfly infestations in 
the United States, the Florida outbreak 
occurred in a metropolitan area. Urban 
dwellers in Florida in most cases were not 
directly threatened economically by the 
Medfly, and thus were not pleased by the 
possible exposure to the aerial spraying 
and the unknown potential health risks 
posed by it. 

In an effort tn nllay the concerns of 
citizens, officials went to great lengths to 
notify the public of the safety of the appli­
cation of this pesticide. State and federal 
officials warned that if efforts to eradi­
cate the pest failed, more pesticides, and 
possibly even stronger ones, might be 
used in the future to control the Medfly. 
The public was also made aware of the 
negative effects that the permanent es­

tablishment ofthe Medfly would have on 
the state's economy. 

In addition to using malathion, officials 
drenched the soil beneath larvae infested 
fruit trees with the pesticide diazinon. 

Release of sterile medflies 
Due to opposition to the use of pesti­

cides, the public was more receptive to 
the next step taken to eradicate the Med­
fly, the release of sterile Medflies in the 
infested area. The steriles mate with fer­
tile Medflies, no offspring are produced, 
and the Medflies eventually die off. The 
repeated applications of malathion pre­
ceding this action knock the number of 
Medflies down to a level where the use of 
sterile Medflies will be effective. 

Since 1977, in what is known as the 
Moscamed Program, the governments of 
Guatemala, Mexico. and the United States 
have worked together to eradicate the 
Medfly in southern Mexico and Guate­
mala and to stem its possihle migration 
northward. As part of this effort. the 
Moscamed Program operates facilities for 
producing sterile Medflies in Guatemala 
and Mexico in regions where the Medfly is 
already present. At these facilities, Med­
flies are sterilized through irradiation. 
The USDA also operates a facility for 
sterilizing Medflies in Hawaii. Florida 
obtained sterile Medf1ies through the 
Moscamed's Guatemala facility. 

Florida released its first batch ofsterile 
Medflies on July 25, and millions were 
later released. 

The eradication program's conclusion 
It appears that Florida will soon be able 

to declare victory against the Medfly. The 
last Medfly find in Hillsborough County, 
where the vast majority of these pests 
were trapped, occurred on July 17, and 
aerial spraying ended there on August 11. 
While spraying is continuing in other 
counties in response to sporadic detec­
tions, officials are convinced that the 
Medfly will be eradicated in the state by 
mid-September, if not sooner. The eradi­
cation program will be followed by exten­
sive surveillance to monitor any possible 
future outbreaks. 

Assuming no new Medflies are found, 
quarantine restrictions for most areas 
could be lifted in early October. Citrus 
production begins in the middle of Octo­
berfor some of the regions that have been 
under quarantine. If the quarantines are 
ended, restrictions on the shipment of 
commodities grown in these areas would 
no longer be in effect. 

Aquarantine will most likely remain in 
place for an area ncar Highland City, 
Florida, until Decemher due to recent 
Medfly detections there. Even with the 
quarantine in effect, however, growers 

Continued on page 6 
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will be able to ship their products from 
the quarantine area if certain conditions 
are met, such as if their commodities are 
fumigated following harvest. Officials in­
tend to continue malathion spraying in 
the Highland City area until at least mid­
September. 

Possible source of the Medfly 
Officials are attempting to discover the 

source of the Medfly infestation. Experi­
ence has shown that Medfly outbreaks 
are commonly caused by infested fruit 
brought into the country by travelers who 
have been abroad, fruit mailed from re­
gions where the Medfly is endemic, and 
fruit vendors selling products brought 
into the country that, in contravention of 
U.S. laws, were not inspected byCustoms 
officials and treated for possible plant 
pests. 

Authorities are interviewing people liv­
ing near the sites where the first Medflies 
were found to see if they are aware of any 
host materials that might have been trans­
ported into the state from abroad. 

Due to the relatively wide area in which 
Medflies were trapped, some authorities 
believe that it is unlikely that the infesta­
tion was caused by several infested host 
products brought into Florida by travel­
ers or by randomly mailed fruit. Instead, 
a more likely theory being investigated is 
the possibility that an entire truckload of 
contraband fruit infested with larvae, 
perhaps transshipped through a third 
country, was brought into the United 
States without being certified as pest­
free and without being declared to Cus­
toms officials at the border. 

The Medfly outbreak and Florida's 
exports 

While some countries that import 
Florida agricultural products have ex­
pressed concerns about the Medfly infes­
tation, at present it appears that none of 
Florida's trading partners will close their 
markets to that state's exports due to the 
outbreak. They are convinced that efforts 
in Florida to contain and eradicate the 
Medfly will make it safe to import from 
that state. In addition, the outbreak oc­
curred during a low production period in 
Florida when few products are exported. 

Some countries have sent delegations 
to observe steps being taken to assure the 
safety of exported products, but such del­
egations commonly visit the state even 
during years when no infestations occur. 

The confidence ofimporters in the abil­
ity of state and federal officials to control 
and eventually eradicate the Medfly can 
be attributed in part to efforts of US 
officials to keep foreign governments in­
formed of the Medfly situation. Officials 
of the USDA and the Florida Department 
of Agriculture have been open about the 
outbreak since it was first detected, and 
they have gone to great lengths to keep 

importers abreast of developments in the 
effort to eradicate the Medfly. 

In addition, foreign governments have 
observed past eradication efforts of the 
USDA during infestations in California, 
and they are satisfied that the steps taken 
in Florida to control and eradicate the 
Medfly are adequate as well. 

Furthermore, some countries already 
have protocols in place with regard to 
possible Medflyinfestations. Forexample, 
even before the outbreak, Japan required 
that all citrus exported from the United 
States be accompanied by phytosanitary 
certificates stating that the citrus has 
been inspected and is free of quarantine 
pests. 

Pest infestations and WTO 
obligations 

The USDA and officials of foreign gov­
ernments worked together during the 
Medfly infestation in Florida to resolve 
any differences that might have arisen 
out of the outbreak. The success of these 
bilateral discussions, as well as the occur­
rence of the outbreak during a low pro­
duction period, obviated the need for par­
ties to resort to trade restricting actions 
or to challenge such actions under the 
SPS Agreement ofthe World Trade Orga­
nization (WTO). 

Nevertheless, an examination of tbe 
multilateral rules regarding a nation's 
rights and obligations to trading partners 
experiencing infestations may be us{'ful. 

Basic rights and obligations 
First, it is important to note that under 

Article 2 of the SPS Agreement countries 
maintain their rights to implement SPS 
measures to protect plant health within 
their territories. Any such measures, how­
ever, must be based upon science and may 
not operate as disguised barriers to trade. 

Therefore, under certain circumstances, 
a government canjustifiably restrict trade 
with a country in which a pest infestation 
occurs. However, the government impos· 
ing trade restricting measures must base 
such restrictions upon "good science," and 
these measures must be necessary to pro­
tect plant health. If the country with the 
pest problem succeeds In eradicating the 
pest or is able to take steps to eliminate 
risks, such as fumigating products before 
export, then restrictions on imports of its 
products are scientifically unfounded and 
would be in contravention of the SPS 
Agreement if applied to a WTO member. 

Whether a pest is endemic in an im­
porting country might limit the options of 
that country in reacting to an infestation 
abroad. According to Article 2 of the SPS 
Agreement, the SPS measures of a coun­
try may not "unjustifiably discriminate 
between Members where identical or simi­
lar conditions prevail" in each member's 
territory. For example, if a pest such as 
the Medfly is permanently present in a 

country, that country might be in viola­
tion of its WTO obligations ifit imposes a 
complete ban on the importation of pos­
sible host materials from another mem· 
ber state in whicb the Medfly is also 
endemic. 

Countries are encouraged in Article 3 
to base their SPS standards on interna­
tional norms where they exist. However, 
members of the WTO are permitted to 
maintain higher standards than interna­
tional norms if such standards are scien­
tifically justified and are based upon risk 
assessments as described in Article 5. 

Risk assessments 
Article 5 of the SPS Agreement pro­

vides rules that members of the WTO 
must follow when conducting risk assess­
ments. Of particular importance during 
or after a pest infestation, a member must 
take into consideration inspection meth­
ods, pest-free areas, quarantines, and 
other treatments in assessingtbe risks of 
importing from another country. Such 
measures can reduce or eliminate the 
risks of importing from anothpr country 
where a pest is present. In addition. when 
determining acceptable levels of risk, 
countries should minimize the negative 
effects that their chosen policit>s might 
have on trade, and SPS measures should 
not be more trade restrictive than neces­
sary to accomplish a desired level of pro­
tection. 

For example, if an intensive insppction 
program ofhost products from an infested 
area combined with a cold treatment to 
kill pests provides the same level of pro­
tection as would a complete ban on the 
importation of all such products from an 
infested area, a government would be 
obligated to choose the former option to 
conform with the SPS Agreement's obli­
gations. 

Pest-free zones 
Article 6 of the SPS Agreement states 

that WTO members must adapt their 
measures to the appropriate regions of a 
country. In assessing the SPS situation in 
a region. members must consider "the 
existence of eradication or control 
programmes" to control pests. In particu­
lar, members should recognize the pest­
free zones of their trading partners. An­
nex A of the SPS Agreement goes on to 
state that in some cases pest.free regions 
may even be surrounded by areas that 
have pests but are "subject to regional 
control measures." 

Article 6 requires that a country claim­
ing to have pest-free zones must be will­
ing and able to prove that a certain pest is 
indeed not present in such zones. ­

In the past, some governments have 
prohibited imports of all fruit products 
from another country due to the presence 
of a plant pest in a limited area of that 
country, so products grown thousands of 
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miles away from quarantine areas were 
banned from importation. The WTO rules 
are intended to prevent this form oftrade 
barrier while providing countries legiti­
mate protection from foreign plant pests. 

Control, inspection, and approval 
procedures 

Control, inspection, and approval pro­
cedures can greatly reduce the possibility 
that products imported from infested ar­
eas will be transported into new regions. 
Annex C ofthe SPS Agreement sets guide­
lines for such measures, including the 
requirement that these procedures must 
be reasonable and necessary. 

Control, inspection, and approval pro­
cedures can greatly reduce the possibility 
that products imported from infested ar­
eas will be transported into new regions. 
Annex C ofthe SPSAgreement sets guide­
lines for such measures, including the 
requirement that these procedures must 
be reasonable and necessary. 

Control, inspection, and approval pro­
cedures must not discriminate against 
imports. Such measures must be con­
ducted in no less a "favourable manner for 
imported products than for like domestic 
products." Any fees imposed for such pro­
cedures must not be higher than those for 
procedures for similar domestic products. 

Conclusion 
The intprnational trade ofagricultural 

products has grown substantially in re­
cent years despite the regular occurrence 
of pest infestations in various parts ofthe 
world. This trade has been possible as 
countries are able to eradicate pests or 
adopt measures that eliminate or greatly 
red uce the chance that plant pests will be 
introduced into new areas. 

The recent Medfly outbreak in Florida 
demonstrates how pest infestations do 
not necessarily result in disruptions of 
international trade. Officials of the USDA 
and the Florida Department of Agricul­
ture reacted immediately to the first Med­

fly detections by implementing a major 
eradication program. This program suc· 
cessfully controlled the presence of the 
Medfly, and it appears that this pest will 
soon be eradicated in Florida. 

None ofFlorida's trading partners have 
indicated that they will close their mar­
kets to that state's agricultural products 
despite the outbreak. The uninterrupted 
export of fruits and vegetables from 
Florida can be attributed to the success of 
the Medfly control program, the efforts of 
federal and state officials to keep govern­
ments informed of the Medfly situation, 
and the occurrence of the outbreak dur­
ing a low production period. 

Due to the sUCCess of bilateral discus­
sions, it was unnecessary for the United 
States and other countries during the 
Florida outbreak to discuss their respec­
tive obligations under the SPS Agree­
ment of the WTO. Nevertheless, the SPS 
Agreement creates rules for countries to 
follow during pest infestations, and coun­
tries should be aware of these obligations. 
During and following future infestations, 
the SPS Agreement could provide guide­
lines that will permit the continued trade 
of agricultural products while providing 
safeguards to ensure that plant pests will 
not be spread to new regions. 

Federal Register in brief
 
The following is a selection of items that 
were published in the Federal Rt>gister 
from October 17 to November 14, 1997. 

'. 1. CCC; Noninsured Crop Disaster As­
sistance Program; aquacultural species, 
interim rule; effective date 10/17/97. 62 
Fed. Reg. 53929. 

2. CCC; Amendment to production flex­
ibility contract regulations; interim rule. 
62 Fed. Reg. 55150. 

3. APHIS; Mediterranean fruit fly; re­
moval of quarantined area; interim rule 

~.-.	 
with request for comments; comments 
due 12/22/97. 62 Fed. Reg. 54571. 

4. APHlS; lmportation of animals and 
animal products; region recognition pro­
cedures; permission to export based on 

regions' disease status, etc.; final rule; 
effective date I1J28/97. 62Fed. Reg. 56000. 

5. APHIS; Exportation and importa­
tion of animals and animal products; 
regionalization and risk analysis; policy 
statement. 62 Fed. Reg. 56027. 

6. CFTC; Traded options on the enu­
merated agricultural commodities; pro­
posed rule. 62 Fed. Reg. 59624. 

7. USDA; Administrative offset; final rule; 
effective date IlJlO/97. 62 Fed. Reg. 60451. 

8. Agricultural Marketing System; 
PACA; electronic transmissions as ordi­
nary and usual billing or invoice state­
ments; final rule; effective date 12/15/97. 
62 Fed. Reg. 60998. 

~Li!lda Grim McCormick, Alvin, TX 

Conservation easements/Cont. from page 3 
Examples 

Example (J). Taxpayer dies owning 
land subject to a qualified conservation 
easement on January 2,1998. He did not 
retain any development rights in the prop­
erty. The fair market value of the real 
property on the date of death was 
$1,000,000.00 without the conservation 
easement and $800,000.00 with the ease­
ment. The value ofthe conservation ease­
ment equals $200,000.00 ($1,000,000.00­
$800,000.001, or 200/< of the value of the 
real property without the easement. The 
applicable percentage is 2Q<k (401ft. - (2 x 
(30% - 200( l)). The exclusion amount is 
$100,000.00 (the lessor of the applicable 
percentage ($160,000.001 1200/< of 
$800,000.00) and the exclusion limitation 
1$100,000). 

Example (2). Taxpayer dies owning 
land subject to a qualified conservation 
easement on January 2, 2002. She re­
tained development rights on the prop­
erty valued at $100,000. The fair market 
value of the real property on the date of 
death was $500,000 without the conser· 
vation easement and $400,000 with the 
easement. The value of the conservation 
easement is $100,000, or 250/, of the value 
of the real property without the ease­
ment, as reduced of the value of any re­
tained development rights ($100,000 -:­
1$500,000 - $100,00011. The applicable 
percentage multiplier for the estate equals 
25%·. Therefore the exclusion amount is 
$75,000 (25'7< of $300,000). 

Examplt> (3). Taxpayer dies owning 
land subject to a Qualified conservation 
easement on January 2, 2002. She did not 
retain any development rights in the prop­
erty. The fair market value of the real 
property on the date of death was 
$1,000,000 without the conservation ease­
ment and $900,000 with the easement. 
Thus, the value of the conservation ease­
ment is $100,000 or 10% of the value of 
the real property without the easement. 
The applicable percentage for the estate 
is 0% (401')(, reduced by twice the differ­
ence between 301')( and 10%). Therefore 
the exclusion amount is zero. 

Conclusion 
Section 508 seeks to target preserva­

tion of land subject to intense develop­
ment through estate tax benefits. This 
article merely described the provisions. 
Many questions remain as to the provi­
sions' meaning and effectiveness. 

--Jesse J. Richardson, Jr., B.S. M.S., 
J.D., Winchester, VA 
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BWASSOCIATION NEWS 
1998 Membership Renewal Notice 

Membership dues for 1998 will be due in January. For those of you who would prefer 10 pay your dues in this calendar 
year, the Board of Directors has approved the following rates for 1998. 
Regular membership--$75 Sustaining membership--$150 Institutional (up to, membersl--$200 
Student membership--$25 Overseas-$95 

Mail to: AAL4-University ot"Arkansas-School ofLaw· Favelleville, AR 72701 

1997 Sustaining Members 
The AAL4 wOllld like 10 express its appreciation to the fallowing persons who were sustaining membersfor /997: 

Greg Andrews, Walt Armbruster, Bill Babione. John Baldrige, Bill Bridgforth. Terry Centner, Mike Cone, Pat Conover, 
Renee Coppock, Richard Dees, Mary Scrim Dyer, Peggy Grossman, Neil Hamilton, Chris Kelley, Drew Kershen. 
Phil Kunkel, Tom Lawler. David Myers, Don Pedersen. Mark Pennow, Deborah Peterson, Alex Pires, Henry Rodegerdts, 
Bill Schwer, Elvis Vaughn, Mason Wiggins and Paul Wright. 

Seasons Greetings 
On behalf of Linda McCormick, Martha Presley, the Officers and Directors, I extend our holiday greetings and 
wishes for a wonderful 1998. 

Bill Babione 

II 
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