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and second, the court of appeals would not 
rule on the issue of jurisdiction for at least 
a year.14  The EPA did agree that Count I 
was not a part of the proceedings before the 
court of appeals, but it argued that Count I 
was not justiciable15  Because Count I was 
not properly before the court of appeals, the 
district judge turned to the EPA’s motion to 
dismiss Count I.16

	 The NPPC’s argument in Count I relied on 
the exemptions to the reporting requirements 
in 42 U.S.C. § 11021(e).17  The NPPC 
argued that a controversy existed based on 
the language used in the preamble of the 
rule.18   “Owners and operators of farms, 
like all other facilities, are required to 
report the release of hazardous substances 
into the environment in accordance with 
CERCLA section 103 and EPCRA section 
304 when it meets or exceeds the [reportable 
quantity] of the hazardous substance.”19  The 
quoted language, the NPPC argued, showed 
intent by the EPA to disregard the statutory 
language that provided reporting exemptions 
for “routine agricultural operations.”20

	 The district judge agreed with the EPA 
that no justiciable controversy existed for 
the court to decide.21  The judge explained 
that justiciable claims do not exist “when 
the parties point only to hypothetical, 
speculative, or illusory disputes as opposed 
to actual, concrete conflicts.”22  The court 
further explained that it is rare for a 
preamble of a rule to create a justiciable 
controversy.23  
	 The district judge concluded that this case 
was not an exception to the rule and that 
the NPPC had presented no evidence that 
the EPA planned to disregard the statutory 
language.24  The NPPC did not allege that the 
EPA was changing policy and now including 
farms in the definition of “facilities.”25  
Finally, the sentence in the preamble relied 
on by the NPPC did not suggest the view 
“that farms are not subject to reporting 
requirements because farms engage in 
‘routine agricultural operations’ within the 
meaning of the exemption under Section 
11021(e)(5).”26  The judge found that the 
sentence suggested the opposite:  “Owners 
and operators of farms... are required to 
report the release of hazardous substances 

into the environment in accordance with... 
EPCRA section 304.”27

	 According to the judge, a member of the 
NPPC may be “required to report because 
it releases hazardous chemicals as part of 
something other than routine agricultural 
operations.”28  But the judge had to dismiss 
Count I because the NPPC failed “to 
identify anything in the preamble that would 
increase the likelihood that any one of them 
will be charged with violating a reporting 
requirement.”29  Because the remaining 
counts II through IV were currently before 
the D.C. Circuit Court of Appeals, the 
judge closed the case administratively to 
be reopened if the court of appeals declined 
jurisdiction.30

Endnotes
	 1   See Nat’l Pork Producers Council 
v. Jackson, No. 09-cv-73-sic, 2009 WL 
1505150, at *1 (W.D. Wis. May 26, 
2009).
	 2 See id.   See also Comprehensive 
Environmental Response, Compensation, 
and Liability Act (CERCLA), 42 U.S.C. §§ 
9601–75 (2006); 40 C.F.R. § 302.6(e)(3) 
(2009).
	 3  See Nat’l Pork Producers Council, 2009 
WL 1505150, at *1.  See also Emergency 
Planning and Community Right-To-Know 
Act (EPCRA), 42 U.S.C. §§ 11001–50 
(2006); 40 C.F.R. § 355.31(g) (2009).
	 4  See Nat’l Pork Producers Council, 
2009 WL 1505150, at *1.
	 5  See id. at *3.
	 6   See Nat’l Pork Producers Council 
v. Jackson, No. 09-cv-73-sic, 2009 
WL 2213481, *1 (W.D. Wis. July 23, 
2009).  This opinion has been marked for 
publication in the Federal Supplement.
	 7  See id.
	 8  Id. (citing 42 U.S.C. § 9613(a)).
	 9  See id.
	 10  Id.
	 11 See Nat’l Pork Producers Council, 
2009 WL 2213481, at *1.   Section 
355.31(g) exempts releases into the air 
of hazardous substances from animal 
waste at farms when fewer than a certain 
number of livestock are confined there 
for certain categories of livestock.   The 
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	 In January 2009, the National Pork 
Producers Council (NPPC) and the Wisconsin 
Pork Association (WPA) filed a petition in the 
Court of Appeals for the District of Columbia 
Circuit challenging some of the EPA’s recent 
regulatory amendments.1  The regulations 
at issue were recently amended by the EPA 
and changed the reporting exemptions for 
animal waste under the Comprehensive 
Environmental Response, Compensation and 
Liability Act (CERCLA)2 and the Emergency 
Planning and Community Right-to-Know Act 
(EPCRA).3

	 On February 6, 2009, the NPPC filed a 
similar suit raising the same issues in the 
Federal District Court for the Western District 
of Wisconsin.4  On May 26, 2009, the District 
Judge granted a motion to stay the suit before 
the district court in Wisconsin until the D.C. 
Circuit Court of Appeals ruled on a motion 
by the NPPC addressing whether the court of 
appeals had jurisdiction over the claims.5

	 The NPPC recently moved the district court 
to lift the stay on proceedings related to the 
EPCRA regulation, 40 C.F.R. § 355.31(g), but 
not those related to the CERCLA regulation, 40 
C.F.R. § 302.6(e)(3).6  The NPPC argued that 
the court of appeals had jurisdiction over the 
CERCLA claim only.7  Exclusive jurisdiction 
is granted to the court of appeals for “[r]eview 
of any regulation under” CERCLA.8  EPCRA 
has no similar provision granting the court of 
appeals exclusive jurisdiction over challenges 
to EPCRA regulations.9  The EPA argued 
that the NPPC’s EPCRA claims must also 
be decided by the court of appeals “because 
they are so intertwined with the challenge 
to § 302.6(e)(3) that is proceeding under § 
9613(a).”10

	 The NPPC had four challenges to § 
355.31(g).11  Count I, at issue here, challenged 
“what plaintiffs believe is an implicit ‘premise’ 
in the rule, that the EPA is attempting to 
override a statutory provision in EPCRA 
that provides a reporting exemption any 
time a ‘hazardous chemical’ is used in 
‘routine agricultural operations.’”12   The 
NPPC argued that the stay should be lifted 
on Count I for two reasons.13  First, Count 
I was not presented to the court of appeals, 
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four challenges brought by the NPPC are:  
Count I - the carve-out for larger farmers 
in the final rule violates EPCRA exemption 
for routine agricultural operations; Count 
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The reporting requirement is not supported 
by the administrative record because 
information needed to make reporting 
decisions is lacking; and Count IV – The 
reporting requirement is not supported by 
the administrative record because data on 
farm emissions is lacking.  See Complaint 
at 8 – 14, Nat’l Pork Producers Council 
v. Jackson, No. 09-cv-73-sic, 2009 WL 
959371 (W.D. Wis. Feb. 6, 2009).
	 12   Nat’l Pork Producers Council, 2009 
WL 2213481, at *1.
	 13  See id. at *2.

	 22  Nat’l Pork Producers Council, 2009 
WL 2213481, at *2 (quoting Hinrichs v. 
Whitburn, 975 F.2d 1329, 1333 (7th Cir. 
1992)).
	 23  See id. at *3 (citing Natural Res. Def. 
Council v. EPA, 559 F.3d 561, 564-65 
(D.C. Cir. 2009)).
	 24  See id.

	 25  See id.

	 26  Id.

	 27   Nat’l Pork Producers Council, 
2009 WL 2213481, at *3 (emphasis in 
original).

	 28  Id. at *4.
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	 30  See id. at *4.
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2010 with a decision to follow three to 
nine months later.  See id. at *1.
	 15  See id.
	 16  See id. at *2.
	 17 See Nat’l Pork Producers Council, 
2009 WL 2213481, at *2.   “Under § 
11021(e)(5), the definition of ‘hazardous 
chemical’ does not include ‘[a]ny 
substance to the extent it is used in 
routine agricultural operations.’”   Id. at 
*2 (quoting 42 U.S.C. § 11021(e)(5)).
	 18  See id. at *3.
	 19  Id. (citing 73 Fed. Reg. 76,951 (Dec. 
18, 2008)).
	 20  See id. at *3.
	 21  See id. at *2.
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2008 Fails Black Farmers, 87 N.C. L. Rev. 
1230-1251 (2009).
Sustainable & Organic Farming
	 Dougherty, Michael L., Brewing Justice: 
Fair Trade Coffee, Sustainability and 
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Survival, 73 Rural Soc. 139-141 (2008).
	 Lappé, Food, Fuel, and the Future 
of Farming: Conference of Sustainable 
Agriculture, 10 Vt. J. Envtl. L. 367-378 
(2009).
Maccabee, Pipelines, Power Lines, and 
Organic Farms, 14 Drake J. Agric. L. 19-42 
(2009).
	 Note, Organic Foods Production: What 
Consumers Might Not Know about the Use of 
Synthetic Substances,  21 Loyola Consumer 
L. Rev. 392-406 (2009).
	 Redick, Regulatory Update – FTC Seeks 
Input on Green Marketing Guides, 26 Agric. 
L. Update 1-7 (8-2009).
	 Schneider, Reconnecting Consumers and 
Producers: On the Path Toward a Sustainable 
Food and Agricultural Policy, 14 Drake J. 
Agric. L. 75-95 (2009).
	 Student Article, A New Standard: Finding a 
Way to Go Beyond Organic, 17 N.Y.U. Envtl. 
L. J. 883-907 (2008).
Taxation
	 Comment, Topping v. Commissioner: An 
Example of How an Equestrian Taxpayer Can 
Utilize “Single Activity” to Preclude the IRS 
“Hobby Loss” Challenge, 1 Ky. J. Equine, 
Agric, Nat. Resource L. 97-108 (2009).
	 McEowen, Tax Provisions in the American 
Recovery and Reinvestment Act of 2009, 26 
Agric. L. Update 1, 3-6 (4-2009).
	 McEowen, Two Courts Say that LLC and 

	 Findlay, Rainwater Collection, Water Law, 
and Climate Change: A Flood of Problems 
Waiting to Happen?, 10 N.C. J. L. & Tech. 
74-94 (4-2009).
	 Jones & Little, The Ownership of 
Groundwater in Texas: A Contrived Battle 
for State Control of Groundwater, 61 Baylor 
L. Rev. 578-609 (2009).
	 Kwasniak & Hursh, Right to Rainwater – A 
Cloudy Issue, 26 Windsor Rev. Legal & Soc. 
Issues 105-128 (2009).
	 Lindsay, Counting Every Drop: Measuring 
Surface and Ground Water in Washington and 
the West, 39 Envtl.  L. 193-214 (2009).
	 Ottem, The General Adjudication of the 
Yakima River: Tributaries for the Twenty-
First Century and a Changing Climate, 23 J. 
Envtl. L. & Litig. 275-355 (2008).
	 Shepard, The Unbearable Cost of Skipping 
the Check: Property Rights, Takings 
Compensation & Ecological Protection in 
the Western Water Law Context, 17 N.Y.U. 
Envtl. L. J. 1063-1134 (2009).
	 If you desire a copy of any article or 
further information, please contact the Law 
School Library nearest your office.  The 
National AgLaw Center website, http://www.
nationalaglawcenter.org, has a very extensive 
Agricultural Law Bibliography.  If you are 
looking for agricultural law articles, please 
consult this bibliographic resource on the 
National AgLaw Center website.

*   *   *   *

LLP Members Are Not Per Se “Passive” 
Limited Partners – IRS Scolded for Lack of 
Regulations, 26 Agric. L. Update 1-4  (7-
2009).
Torts and Insurance
	 Comment, Shortcomings of the Cartagena 
Protocol: Resolving the Liability Loophole at 
an International Level,  27 UCLA J. Envtl. L. 
& Pol’y 145-180 (2009).
	 Note, The Pending Farmers’ Market 
Fiasco: Small-Time Farmers, Part-Time 
Shoppers, and a Big-Time Problem, 1 Ky. 
J. Equine, Agric., Nat. Resources L. 49-66 
(2009).
	 Redick & Endres, Litigating the Economic 
Impacts of Biotech Crops, 22 Nat. Resources 
& Envt. 24-29 (Spring 2008).
Uniform Commercial Code
	 Article Seven (Documents of Title)
	 Schutz, Documents of Title, 64 Bus. L. 
1229-1236 (2009).
Veterinary Law
	 Toby, State Regulation of Complementary 
and Alternative Veterinary Therapies: 
Defining the Practice of Veterinary Medicine 
in the 21st Century, 1 Ky. J. Equine, Agric., 
Nat. Resource L. 29-48 (2009).
Water Rights:  Agriculturally related
	 Comment, Groundwater Allocation in Ohio: 
The Case for Regulated Riparianism and Its 
Likely Consequences under McNamara, 40 
U. Toledo L. Rev. 525-576 (2009).
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NEW NORTH CAROLINA LAW PLACES RESTRICTIONS ON 
CONDEMNATIONS OF LAND SUBJECT TO

CONSERVATION EASEMENTS
by Theodore Feitshans*

	 Effective October 1, 2009, North Carolina has placed additional restrictions on the condemnation of land subject to a conservation 
easement. Session Law 2009-439.
	 SENATE BILL 600 applies to public condemnors. S.L. 2009-439 requires that the complaint “include a statement that alleges 
that there is no prudent and feasible alternative to condemnation of the property encumbered by the conservation easement.” The 
holder of the conservation easement may contest that the condemnor adequately considered alternatives. If, after discovery, the 
holder of the conservation easement has identified at least one alternative, the burden of persuasion shifts to the condemnor. If the 
condemnor does not prevail in the action, the holder of the conservation easement is entitled to costs, disbursements, and expenses 
(except for attorney fees). S.L. 2009-439 is not applicable to the N.C. Department of Transportation or the N.C. Turnpike Authority if 
alternatives to the proposed property were considered prior to initiation of the action and either a review under the State Environmental 
Policy Act (SEPA) or the National Environmental Policy Act (NEPA) was conducted. Vesting of title in the condemnor is delayed 
until requirements of the statute are met. Compensation is to be determined based upon the value of the property unencumbered 
by the conservation easement. The compensation is then to be allocated between the holder of the conservation easement and the 
landowner.
_________________________
*North Carolina State University

http://www.nationalaglawcenter.org


        Click here to go to top of issue	 SEPTEMBER 2009 AGRICULTURAL LAW UPDATE 7

trespass, criminal mischief, and intentional 
infliction of emotional distress claims.14 The 
Lindseys filed this appeal.15

	 On appeal, the Lindseys argued Indiana’s 
Right-to-Farm Act was an unconstitutional 
taking and cited precedent from other 
states to guide the court.16 The court, after 
examining other states’ decisions regarding 
the constitutionality of similar right to farm 
laws, found that Indiana’s version was 
not an unconstitutional taking.17 The Iowa 
Supreme Court had considered its right to 
farm law, and it found “that the right to 
maintain a nuisance is an easement” and that 
“easements are property interests subject to 
the just compensation requirements of both 
the federal and Iowa constitutions . . . .”18

	 Next the court turned to prior decisions 
in Idaho and Texas that upheld the 
constitutionality of their states’ laws.19 The 
Idaho Supreme Court rejected the holding of 
the Iowa Supreme Court, finding “no direct 
authority in Idaho holding that the right to 
maintain a nuisance is an easement”, and 
concluded Idaho’s right-to-farm law was not 
an unconstitutional taking.20 The Texas Court 
of Appeals also rejected claims that the Texas 
Right to Farm law was an unconstitutional 
taking.21

	 The Indiana court concluded, “we have 
found nothing to suggest that Indiana has 
adopted the seemingly unique Iowa holding 
that the right to maintain a nuisance is 
an easement....”22 The court rejected the 
Lindseys’ argument to extend the Iowa 
court’s holding to Indiana.23

	 The Lindseys also argued that the dairy’s 
operation fell within the three exceptions 
to the one-year statute of limitations found 
in the Act.24 The Act contained a one-year 
statute of limitations, beginning at the 
time of operation of the farm, with some 
exceptions.25 The Lindseys brought their 
action eighteen months after the dairy began 
operation, and was barred by the statute of 
limitations.26 The court then looked to see 
whether the actions fell within one of the 
three exceptions to the one-year limitations 
period.27 The court found:

the Act applies and bars the Lindseys’ 
nuisance suit unless there has been 

a significant change in the type 
of operation, the operation would 
have been a nuisance at the time the 
operation began in its current locality, 
or the nuisance results from the 
negligent operation of the agricultural 
operation.28

As for the first and second exceptions, the 
court found that the Lindseys never alleged 
before the trial court that there had been a 
significant change in operation or that the 
dairy would have been a nuisance when it 
began its operation in that locality.29 The 
court found that the Lindseys had waived 
these claims on appeal, and then turned to 
the third exception.30

	 The Lindseys argued that the dairy was 
negligently operated because of violations 
of the IDEM’s regulations.31 According 
to the court, the Lindseys would need to 
show the DeGroots’ “statutory violations 
were the proximate cause of the Lindseys’ 
claimed injury.”32 The IDEM’s injunctions 
were granted for manure spills and runoff 
that occurred one mile from the Lindseys’ 
property and to protect against possible 
groundwater contamination.33

	 Regarding the testimony of the Lindseys 
about alleged violations in 2002 that 
interfered with their use and enjoyment of 
their property, the court found the Lindseys 
had presented no evidence of loss of use 
and enjoyment of their property because 
of the negligent operation of the dairy.34 
The Lindseys presented no evidence that 
these violations were the proximate cause 
of their claimed injuries; they failed to 
demonstrate a genuine issue of material fact; 
and the court affirmed the decision that their 
nuisance claims were barred.35

	 As to the claims of trespass and criminal 
mischief, the Lindseys presented no 
evidence to support these claims, and the 
court affirmed summary judgment on these 
claims.36 Finally, on the issue of intentional 
infliction of emotional distress, the court 
found “nothing in the record which would 
support a reasonable inference that DeGroot 
Dairy intended to cause emotional distress 

	 In Lindsey v. DeGroot, the Indiana Court 
of Appeals held that Indiana’s Right-to-Farm 
Act was not an unconstitutional taking.1 
The court further found that the Right to 
Farm Act applied and barred the Lindseys’ 
nuisance claims.2 Finally, the Lindseys 
presented no evidence to support their 
trespass claim, criminal mischief claim, and 
intentional infliction of emotional distress 
claim.  The court affirmed the granting of 
summary judgment by the trial court.3

	 In 1998, the Lindseys purchased rural 
property in an area near other agricultural 
operations and constructed a home on 
their property.4 In 2001, DeGroot bought 
an operational hog farm with the intent 
of turning the property into a dairy.5 After 
construction of new barns, the DeGroots’ 
dairy began operation on July 24, 2002.6 
The DeGroots were allegedly in violation 
of the Indiana Department of Environmental 
Management’s (IDEM) dairy regulations, 
although none of the alleged violations were 
proven.7

	 On the north border of the Lindseys’ 
property, the DeGroots owned farmland that 
they regularly planted with crops.8 A grass 
strip that ran along the boundary was claimed 
by the Lindseys to be on their property.9 
Because of these allegations, the DeGroots 
hired a licensed surveyor to determine the 
boundary.10 The surveyor determined that the 
Lindseys owned the southern half and the 
northern half was owned by the DeGroots.11 
Although the Lindseys did not agree with 
the survey, they never conducted their own 
survey.12

	 In December 2003, the Lindseys filed suit 
against the DeGroots seeking to enjoin them 
from spreading effluent on the DeGroots’ 
neighboring property and for “nuisance, 
negligence, trespass, criminal mischief, and 
intentional infliction of emotional distress.”13 
In April 2008, the trial court granted 
summary judgment in favor of the DeGroots 
and held that the Indiana Right-to-Farm Act 
was constitutional as applied in this case, 
that it barred the nuisance claims, and that no 
material issues of fact existed regarding the 
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to the Lindseys by its behavior.”37 The court 
affirmed the granting of “summary judgment 
to DeGroot Dairy upon the Lindseys’ 
claim of intentional infliction of emotional 
distress.”38

Endnotes
	  1 See, Lindsey v. DeGroot, 898 N.E.2d 
1251 (Ind. Ct. App. 2009).  For Indiana’s 
Right-to-Farm law, see Ind. Code Ann. §§ 
32-30-6-1, 32-30-6-9 (West 2009).
	 2  See, Id. at 1265.
	 3  See, Id.
	 4  See, Id. at 1255.
	 5  See, Id.
	 6  See, Lindsey, 898 N.E.2d at 1255.  
	 7  See, Id.  Although the court does not 
mention it, in March 2008, the DeGroots 
where barred from operating animal feeding 
operations in Indiana till 2048 by the IDEM.  
For more information see Niki Kelly, Hun-
tington Dairy Operator Removed, THE 
JOURNAL GAZETTE, Mar. 26, 2008, at 
1C.  
	 8  See, Id.
	 9  See, Lindsey, 898 N.E.2d at 1255.
	 10  See, Id.
	 11  See, Id.
	 12  See, Id. at 1255-56.
	 13  Lindsey, 898 N.E.2d at 1256.
	 14  See, Id.
	 15  See, Id.
	 16  See, Id. at 1257-59.
	 17  See, Id. at 1258.
	 18  Lindsey, 898 N.E.2d at 1258 (See for 

Iowa decision, Bormann v. Bd. of Supervi-
sors, 584 N.W.2d 309 (Iowa 1998)).
	 19  See, Id.
	 20  See, Id. (See for Idaho decision, Moon 
v. N. Idaho Farmers Ass’n, 96 P.2d 637 
(Idaho 2004)).
	 21  See, Id. at 1258-59 (See for Texas de-
cision, Barrera v. Hondo Creek Cattle Co., 
132 S.W.3d 544 (Tex. App. 2004)).
	 22  Lindsey, 898 N.E.2d at 1259.
	 23  See, Id.
	 24  See, Id. at 1259-62.
	 25  See, Id. at 1259.
	 26  Lindsey, 898 N.E.2d at 1259.
	 27  See, Id.
	 28  Id.
	 29  See, Id.
	 30  See, Id. 1259-60.
	 31  See, Lindsey, 898 N.E.2d at 1260.
	 32  Id.
	 33  See, Id. at 1260-61.
	 34  See, Lindsey, 898 N.E.2d at 1261-62.
	 35  See, Id. at 1261.
	 36  See, Id. at 1262-64.
	 37  Id. at 1265.
	 38  Id.
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The fastest way to move 
cattle is slowly.
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