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A Word from the Editorial Committee

This issue of the Ag Law Update is
shorter than our usual issue, but
addresses concerns that impact
everyone in agriculture. Thanks to

our guest editor, Patrick Costello,

for putting together a wonderful

issue. The lead article, by Michael P.
Sampson, ponders the future of basis
adjustments. The “step-up” in basis at
death has formed the centerpiece of
many estate plans, particularly those

of owners of agricultural land. The
step-up also figures prominently in
succession planning. With discussions of
eliminating the basis step-up, the article
is timely and informative.

Robert Moore discusses possible federal

income tax and estate tax changes in the
second article in this Ag Law Update.

In addition to the elimination of the
basis step-up, like-kind exchanges and
the federal estate and gift tax exemption
may see changes. Any of these changes
would require agricultural lawyers to
be ready to act to protect their clients.
The final article in this edition discusses
the students employed at the National
Agricultural Law Center through their
fellows program.

We look forward to seeing you at the
American Agricultural Law Association
Annual Symposium in Salt Lake City in

November. Our next Ag Law Update will

include articles on the highlights of that

event. We are always looking for ideas
for themes or articles for the Update.
If you have an idea or an article, please
contact one of the editors.

AALA Update Editorial Committee
Peggy Kirk Hall, The Ohio State

University, aglaw@osu.edu

Jesse Richardson, West Virginia
University College of Law,

jesse.richardson@mail. wvu.edu

Jackie Schweichler, Penn State Law,

jks25 1(@psu.edu
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Feature Articles: Estate & Succession Planning

As guest editor of this Update on farm
and ranch succession, I am introducing
you to Michael Sampson. Mike and I
are natives of Lakefield, Minnesota -
when he was eight years old, I knew

his intellect would take him places.
Little could I imagine it would be the
intellectual pursuit of estate and gift tax
law, always one of my favorite subjects.
Following Mike’s article on “Pondering
the Future of Basis Adjustments” is an
article by our AALA colleague Robert
Moore on addressing client apprehension
as changes in tax law are debated in the
halls of Congress.

Federal estate and gift tax laws have been

the tail that waged the dog in the realm
of farm succession planning for as many
decades as anyone living can remember.
In all but a few states, a farm couple can
now pass $23.4 million without estate
tax. The exemptions are so high the IRS
has been collecting estate tax on fewer
than one hundred farm estates per year.
Estate tax revenue pales compared to
the revenue from taxing capital gains at
death. A farm estate paying capital gain
income tax could become the rule rather
than the exception under proposals
discussed in the Administration and
Congress. We have become accustomed
to two features of tax law: “adjustment
of basis” at death and ample estate tax

exemptions.

The upward trend in the estate tax
exemption has ended even if nothing
changes because the current law lowers
the exemption to $5 million (adjusted for
inflations $6 - $7 million) by 2026. Farms
are bigger, and land prices continue to
rise. Contemplation of death without a
“step-up” in basis is foreign.

To raise taxes, Congress will need to
decide on its definition of “wealthy”
to target the rich. Will there be special
agricultural use basis rules? Hold on
tight; we will soon see where this goes.

Pondering the Future of Basis Adjustments

Michael P. Sampson

Michael P. Sampson is an estate planning and tax attorney at the Minneapolis-based law firm Maslon LLP. He is a frequent speaker and author
of articles on estate planning and tax-related topics and also serves as an adjunct professor of Wills & Trusts and Estate & Gift Taxes at Mitchell-

Hamline School of Law in St. Paul, Minnesota.

President Biden, in a recent nationally-
televised address, discussed his
American Families Plan and outlined
his administration’s policy priorities—
including, among other things, how

he proposes to pay for the spending
proposals included in the Plan.

For many of us who work with clients

on succession and transition planning,
that major changes to the federal estate
and gift taxes (a reduction in the amount
of the exemption, an increase in tax
rates, or both) were not on the list of

tax law changes called for by his Plan
came as something of a surprise ,though
changes to the estate and gift tax laws are
included in a separate bill introduced in
the Senate by Bernie Sanders called the
“For the 99.5% Act,” S. 994.

Instead, the revenue side of the
American Families Plan appears to focus
mainly on changes to the income tax,
including the capital gains tax—perhaps
because these changes might actually
have a meaningful near-term effect

on revenue. The federal transfer taxes
are not traditionally viewed as great
sources of revenue and are often said

to be primarily policy taxes, ostensibly
seeking to prevent the accumulation of
large fortunes and to curtail the outsized

political and social power that goes along
with them.

The Proposed Changes in the American
Families Plan

One of the proposed changes in the
Plan is to expand the application of
the 3.8% tax on net investment income
(sometimes called the Obamacare
Surtax) to all unearned income. It
currently applies to unearned income
for those taxpayers with modified
adjusted gross income in excess of
$250,000. This proposed change is of
less immediate significance to those
whose income is derived from an active
trade or business, a group that includes
materially participating farmers. Cash
rent landlords would be faced with this
additional tax.

Other proposed income tax changes
would not affect many in farming
businesses. However, one proposal forms
the subject of the rest of this paper.

The changes with the broadest potential
application to agriculture are the
proposals related to capital gains taxes.
These changes will affect individuals who
are actively involved in an active trade
or business, especially in agriculture

because it involves significant capital
assets. Of particular interest in this
context are the proposed elimination

of the basis adjustment at death under
Internal Revenue Code Section 1014 and
the addition of a requirement that capital
gains be recognized on certain gratuitous
transfers, including lifetime gifts and
transfers at death.

What is Basis?

In order to understand why the
elimination of the Section 1014

basis adjustment and the treatment

of gratuitous transfers as deemed
recognition events could have an
outsized impact on family farms, it
might be worth spending a few minutes
on the subject of basis itself. Here’s how
I think about basis and explain it to
client): for capital assets (that is, assets
purchased for the purpose of generating
future income, appreciation, or both),
basis is the way the tax code keeps
track of portion of the asset’s value that
has already been taxed so that you can
calculate the portion of the value that
has not or not yet been taxed.

For example, when you use after-tax
dollars to purchase an asset, the purchase
price becomes your basis in that asset--
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this is the cost basis rule of Section 1012.
Upon a sale or other disposition of a
capital asset for an amount that exceeds
your basis, you realize and must typically
recognize a capital gain. Similarly, upon
a sale or other disposition of a capital
asset for an amount that is less that

your basis, you realize a capital loss,
which can be netted against capital

gains recognized in the same tax year

or carried forward to be netted against
capital gains recognized in the future.

Not all realized capital gains must be
recognized. Many non-recognition rules
in the tax code exist. For example, when
you exchange a capital asset for another
asset of like-kind, Section 1031 provides
that, even if the value of the asset you
receive in the exchange is greater than
your basis, you do not have to recognize
gain unless you receive cash as a part

of the deal. In that case, you only get
basis credit for the after-tax dollars you
invested in the original asset.

Similarly, when you contribute after-tax
dollars to a corporation in exchange for
stock in the company, the amount you
contribute becomes your basis in the
shares. If you contribute appreciated
property to a corporation in exchange
for stock, Section 351(a) says you do

not have to recognize gain at the time

of the contribution, even if the value

of the stock you receive is higher than
your basis. As above, your basis in the
shares will be limited to your basis in the
contributed property. It is often said that
your basis in the original asset carries
over to the new asset in non-recognition
transactions, which is why it is typically
called “carry-over basis”

As a general rule, whenever you have a
non-recognition transaction (whether
it is a contribution to a corporation, a
partnership, or an LLC in exchange for
an ownership interest in the entity, or a
transfer to an individual or a trust that
is treated as a taxable gift), your basis in
the asset you receive in the exchange, or
the basis of the transferee in the case of
a gift, will almost always be equal to the
basis in the asset transferred.

One major exception to this general rule
is the basis adjustment rule of Section
1014 (as presently in effect). This rule

is often referred to as the “step-up in
basis,” though it can be a step-down

as well, especially in a period shortly
after a severe market downturn. Under
this rule, when an asset passes from a

decedent to another at the time of the
decedent’s death, as long as the asset is
included in the decedent’s estate under
Chapter 11 of the Code (more on that
in a minute), the asset will receive a
new basis equal to the value of the asset
for estate tax purposes. Section 1015
includes a similar basis adjustment

for gift taxes paid on lifetime transfers
subject to the tax under Chapter 12,
and Section 2654 allows for a basis
adjustment for generation-skipping
transfer taxes paid on transfers subject to
the tax under Chapter 13.

With most of the other non-recognition
transfers, the recognition of gain is not
avoided but is simply deferred until a
later date—typically when the asset is
sold for cash or property that is not of a
like kind. Section 1014 and the similar
rules under Section 1015 and 2654 differ
in that some or all of the appreciation
in the value of the transferred asset

(the unrecognized gain) is never taxed
at all. Those receiving the benefit of a
basis adjustment now have a new basis
for purposes of calculating taxes on
future dispositions that is not related to
any income taxes paid on the transfer.
In that sense, the adjustment to basis
and, specifically, the upward adjustment
typically called the step-up in basis is a
significant tax benefit for beneficiaries
who receive appreciated assets from a
decedent at the time of the decedent’s
death.

Why Adjust the Basis at Death?

One often-cited rationale for the basis
adjustment for assets transferred at death
is that it serves as a partial off-set for the
estate taxes that must be paid when those
assets are transferred. There are at least
two problems with this argument: first,
the income tax and the estate tax are
completely separate tax regimes intended
to tax different things. The income tax

is intended to tax accretions to wealth,
while the estate tax is intended to tax the
privilege of transferring accumulated
wealth to others. Because the taxes are
targeting different things, no connection
exists between the two.

Second, the basis adjustment under
Section 1014 applies whether or

not estate tax is actually paid by the
decedent’s estate. What is required is
simply that the assets be included in

the decedent’s estate under the rules of
the tax code). Today, with the federal
estate tax exemption at $11.7 million per

taxpayer, or $23.4 million for a married
couple, the idea that the basis adjustment
for assets passing at death is intended to
oft-set the estate taxes paid to transfer
those assets is simply not true for the
vast majority of decedents.

Why, then, does the tax code allow

for these adjustments to basis? I posit
two possible reasons. The first is

that the basis step-up keeps assets in
circulation—or, as an economist might
say, supports the free market’s desire

to allocate capital to its highest and
best use. The recognition of capital
gains taxes on the sale or disposition of
appreciated assets causes many people
to hold on to those assets when they
might otherwise prefer to sell them and
invest the capital in other things. The
rules on like-kind exchanges mitigate
this somewhat, but those rules do not
apply to securities. In my experience,
beneficiaries commonly liquidate
assets that have experienced significant
appreciation shortly after a decedent’s
death. Without an upward adjustment
to basis, these appreciated assets likely
would not be sold and the capital would
continue to be frozen in place. As we
will see in a minute, this result is not
always undesirable from the perspective
of the transferor.

The second reason is far more practical:
the adjustment to the basis of inherited
assets simplifies record-keeping by
giving the new owners of inherited
assets a clear idea of their basis in the
assets. This record-keeping problem

is discussed every time the idea of
repealing the basis adjustment in Section
1014 is proposed and, I believe, is a key
reason why all previous attempts to
eliminate the basis adjustment at death
have failed. How do you figure out what
your basis is? Many people don’t keep
track of that information (or perhaps
they do, but the information is in their
heads and dies with them). Clients

and their tax advisors must often resort
to forensic accounting to calculate an
individual’s basis in long-held capital
assets. Under current law, we get to hit
the reset button on basis at least once per
generation, which makes things easier
on taxpayers and, I assume, the Internal
Revenue Service as well.

The reason President Biden and
members of Congress are looking at the
basis adjustment rules is that they know
these rules, though popular, result in a
lot of foregone revenue. Multi-trillion
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dollar stimulus plans and infrastructure
programs have to be paid for somehow.

Deemed Recognition of Gain at Death

Eliminating the basis adjustment at
death, by itself, will not necessarily
allow the government to capture this
revenue. As noted above, the prospect
of recognizing capital gains and paying
taxes to free up capital often causes
taxpayers to hold onto assets. Without
the basis adjustment, the untaxed gains
are not eliminated, but many of them
may simply continue to be deferred—in
some cases indefinitely. In addition,

if capital gains rates are increased, the
incentive to hold appreciated assets
becomes even stronger.

For that reason, the current proposals
call for not only eliminating the basis
adjustment at death but also requiring
taxpayers to recognize gains on assets
transferred at death. This recognition
of gains at death tap into the potential
revenue that is locked inside of
appreciated assets when they pass from
one generation to the next. In addition
and perhaps not coincidentally, this
approach allows the government to raise
tax rates on capital gains in the bargain
because you have no choice about
whether to recognize the gains or not.

I often tell clients that the basis
adjustment matters most to your

heirs if they plan to sell an asset in

the future. For investors who hold
significant commercial real estate, a basis
adjustment also allows for potential
depreciation. However, if you intend to
hold an asset indefinitely—particularly
an asset, like land, that cannot be
depreciated—you may not benefit as
greatly from the basis adjustment at
death.

This idea seems to have particular appeal
for the owners of family businesses—
especially family farms. If there is any
concern that the next generation’s
enthusiasm for the farming business
might wane (particularly when mom and
dad are gone), the idea that the kids can’t
sell the farm without triggering capital
gains can be viewed as an incentive to
keep the farm in the family and, possibly,
to keep the family on the farm. This

is one reason some clients choose to
transfer their assets by gift (or by means
of a sale to an intentionally-defective
grantor trusts) rather than at death.

For family-owned businesses—and
family farms in particular—repealing the
basis adjustment at death, by itself, might
not be so bad. If you are not going to

sell (and you're never going to sell, right
kids?), you don’t have to care so much
about basis and you might say the lower,
the better.

It’s the second part of the proposal—
the forced recognition of capital gains
at death—that could be extremely
problematic for farmers and ranchers.
This change in the law will force the
families that own these businesses to
recognize gain on all appreciation at each
generation. Heirs experience the pain
of paying the tax without realizing the
cash with which to pay the tax liability.
For some family businesses, particularly
those who hope to keep a business in
the family, forced recognition of gain

at death represents the worst possible
outcome.

Is Deemed Recognition of Gain Politically
Feasible?

Many Americans hold the vast majority
of their wealth in their retirement
accounts and their homes. Retirement
accounts, which are treated as income
in respect of a decedent, or IRD), do not
get the benefit of the basis adjustment
under Section 1014 under current law.
Similarly, individuals are permitted to
avoid up to $250,000 of gain or $500,000
for married couples on the sale of their
primary residence. These two factors
suggest that the vast majority of people
would not be affected by the elimination
of the basis adjustment at death. If the
rules also allow for a certain amount

of these deemed gains to be avoided

at death—recent proposals include an
exemption of $1,000,000 per taxpayer—
forcing the recognition of capital gains
on appreciated assets at death will not
affect most taxpayers at all. In this way,
the tax increases can be described as a
tax on the wealthy—“regular” people will
not be affected.

As anyone who works with farm families
knows, getting to $1,000,000 of value

is not terribly difficult. For example, at
upward of $10,000 per acre for prime
Midwest farmland, a family farm with
just one Quarter Section of land would
be worth more than $1,600,000—and
this total does not include the value of
the farmstead or any equipment. If this
land was purchased (or inherited) in

the middle of the 20" century a large
portion of this value could be taxable
gain. The written summary of American
Families Plan says that the Plan would
protect “small family farms” by including
an exemption for the first $1,000,000

of gain—but as this common example
reveals, the emphasis is on small.

The example above also highlights the
other serious problem with the capital
gains tax as it exists today: under the
current rules, basis is not adjusted for
inflation. That means taxpayers must
pay capital gains tax not only on the
increase in the value of a capital asset
caused by the appreciation of the asset
itself but also on the devaluation of the
currency that is the basis (pardon the
pun) for calculating the amount of the
taxable gain. If an asset appreciates at an
average annual rate of 7% but inflation is
3% during that same period, the real rate
of appreciation is only 4%; nevertheless,
under current law, a taxpayer who

sells an appreciated capital asset must
recognize all of the appreciation,
including the part that is the result of
inflation, as taxable gain.

One could argue that this effect is
mitigated by the fact that the tax rate on
recognized capital gains is lower than
the rate on ordinary income, which is
generally taxed in the same year that it is
earned). Perhaps that is true. However,
if capital gains rates are increased to

the same rates as ordinary income—as
proposed in the American Families
Plan—this mitigation effect would no
longer exist.

In the end, family farms may get

caught in the political crossfire because
land prices are relatively high while
commodity prices are uncertain and
fluctuate and, as the name implies, are
largely out of the farmer’s control). Tax
policy that seeks to tax the “wealthy” in
order to gain political cover could end
up inadvertently taxing farmers and
ranchers who may not have the means
of paying the tax out of future income—
even with a 15-year 6166-type deferral—
and who may be forced to sell land in
order to pay a tax that is not really aimed
at them in the first place.

What Can Be Done to Help Farm
Families?

In order to mitigate these concerns, a
modified capital gains tax regime that
would be fair to family farms should

|
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incorporate one or more of these
features:

1. The ability to adjust basis for
inflation when calculating rec-
ognized capital gain.

2. Recognition of the fact that
family farms are not as likely to
be sold—even with an upward
adjustment to basis—as other
types of inherited assets and
should therefore be treated
differently for tax purposes by
means of a special use rule akin
to Section 2032A for estate tax
purposes that would apply to
family farms and other close-
ly-held family businesses.

3. The ability to elect to defer the
recognition of capital gains at
death—that is, to opt into car-
ry-over basis—for as long as the
asset remains in family owner-

ship. In this way, the gain on
these assets would need to be
recognized only if and when the
inherited assets are sold. This
rule would leave the owners

of these family assets with the
challenge of figuring out their
basis but would apply to a small
number of taxpayers.

In the final analysis politicians and policy
makers should remember that farming

is a unique business and that the rules
that make sense for taxpayers with large
portfolios of marketable securities or
commercial real estate holdings do not
always make sense when applied farmers.
Because of this, sound tax policy that
values the contributions made by family-
owned businesses—and, specifically,
family farms—should take these
differences into account. Otherwise,
family-owned farms may become a thing
of the past.

Worse, if farm families are forced to pay
a significant tax on built-in capital gains
when they inherit the family farm, they
may have no choice but to sell the land
to a third party owner (an investment
fund or a REIT) and lease the land

back at a rate that is calculated to give
the investors a reasonable return on
their capital, which may not have any
correlation to the revenues farmers are
able to generate in the markets where
they sell their products. This outcome
may be limited somewhat by the (anti-)
corporate farm laws in effect in many
farm states but could also be a catalyst
for these rules to be overturned or
eliminated. While the future of the basis
adjustment and the avoidance of untaxed
capital gains is uncertain, the one thing
that is certain is that the proposed
changes to these rules could have a
profound impact on farmers and the
farming industry.

What Tax Changes Can We Expect, If Any?

Robert Moore

For attorneys working with farm clients,
the most common question the last six
months has been: “What’s Biden going
to do with taxes?” The question is
sometimes asked in the context of subtle
curiosity and sometimes the question

is asked in anticipation of draconian

tax changes. Regardless of the level of
concern, our clients expect an informed
and substantive answer. The following is
a discussion of how we might do our best
to answer the tax question.

First, a brief refresher course in civics is
sometimes helpful for the client. Many
people are under the impression that a
President can unilaterally change tax law
or use Executive Orders to affect taxes.
An explanation that only Congress

can change tax law can quickly help
alleviate at least some of the client’s
concern. The President, as leader of
the Democratic Party, can provide his
proposal for tax changes but he has

no legal authority to implement such
changes. This discussion leads nicely
into a complementary discussion about
Congress and tax changes.

The conversation regarding Congress
will be more about politics and less

about civics. Due to social media and
cable news, too many people think all
Democrats are crazy left-wing socialists
or all Republicans are far-right zealots.
The fact is there are many moderate
Democrats and moderate Republicans
in Congress. The Democrats only have a
five-seat majority in the House and will
require almost every vote to pass any
new tax legislation. New tax legislation
that includes large tax increases for
farmers and businesses would likely
cause at least five defections from the
Democrat voting caucus.

The Senate is not so straightforward.
Most votes in the Senate require 60 votes
due to filibuster rules. It would seem
very unlikely that ten Republicans would
vote for an increase in taxes of any kind.
Some legislation related to the budget
can be passed through reconciliation
with only a majority vote. Even a
majority will be a challenge in the Senate.
So far, the two most moderate Democrat
Senators seem to be Senator Manchin
and Senator Sinema, both of whom have
a record of voting with Republicans.
Add in the moderate Democrat Senators
from Montana, Minnesota, Colorado
and Pennsylvania and major increases in

taxes seem less and less likely.

While big changes seem remote, it is
likely that some tax changes, in some
form, will be passed by Congress. Most
political analysts seem to think October
is a reasonable guess as to when it might
occur. The next question becomes, will
we have time to react to any changes?

Historically, changes in tax law have
not been retroactive. The last time

tax changes were made retroactive the
Democrats held a much larger majority
in Congress. Also, it is very late in the
year to make retroactive tax changes.
Many farms, businesses and individuals
have made major decisions based on
current tax law and would be unfairly
prejudiced by retroactively enforced tax
laws. It is unlikely that tax legislation
will be made retroactive to January 1,
2021.

Any tax changes could take effect as of
the date of the legislation being passed.
However, this would be an enormous
burden for the IRS. New tax forms would
need prepared for the portion of the year
for which the new tax law applied. For
example, if the tax legislation was passed

._______________________________________________________________________________
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and took effect on October 1, 2021, the
IRS would need two sets of forms for
tax returns. One set through September
30 and another set beginning October

1. A split year for tax law would also be
very challenging for accountants and tax
attorneys.

For these reasons, the most likely date
that new tax legislation would take
effect is January 1, 2022. Therefore, we
will likely have some time between tax
legislation passing and that legislation
going into effect to implement strategies
to help our clients.

After discussing the President’s inability
to pass legislation, the challenge of
passing new tax legislation through
Congress and any changes not likely
taking effect until next year, most clients
will understand that the currently
proposed Biden tax legislation is likely
not as great a threat as they first thought.
So, the best answer to the Biden tax
question might be: “No one knows, let’s
watch and see. It probably won't be as
bad as some commentators are making
it but there will probably be some
changes. Most likely we will have time
to implement strategies to address any
changes before they take effect”

While the current Biden tax proposal
is not likely to be passed in its current
form, it is good to know what is being
proposed. The following are some of the

proposed provisions that would have the
biggest impact on farm clients:

1. The estate tax would essentially
be reduced to $1 million/per-
son. “Certain family-owned
and operated businesses” would
be exempt from an estate tax.
While this exemption is not
specifically defined it would
likely include farming assets
used by the heirs to continue
the farming operation. This
low estate tax exemption would
affect many people and many
businesses and could be dev-
astating to continuing fami-
ly-owned farms and businesses.

2. Like Kind Exchanges (Section
1031) would be eliminated.
Many farmers have expanded
their land base by selling high
value land and reinvesting the
money in areas where farmland
has less development value,
thus increasing their land
base. Up to $500,000 could be
deferred each year so smaller
exchanges could still work to
some degree. The elimination
of like kind exchanges could
cause a decrease in farmland
values as owners would be
more reluctant to sell.

3. The step-up in tax basis at death
would be repealed. This would
be a huge loss for family farms
and small business owners.
Current law provides that all
assets receive a stepped-up basis
on inherited assets. The loss of
stepped-up basis would cause
farm families to pay significantly
more in income tax or capital
gains tax.

In this time of uncertainty regarding tax
changes, the best thing we can do for
clients is to stay informed and provide
unbiased advice. Part of that advice is to
admit that no one knows what will happen
but that moderation and compromise

will likely win out over sweeping changes.
Another part of our advice should be to
stay flexible and be ready to act if needed.

At our firm, we have decided to wait and
see. We do not expect big changes in the
tax law and we do not expect any changes
to take effect until January 1, 2022. When
we have a more definite idea of what

tax laws may look like in 2022 we will
begin advising clients on implementing
strategies. With that said, we have advised
clients that we do not have a crystal ball
and that we are just making a best guess.
Everyone needs to stay informed and be
ready to act quickly if necessary.

Students at Work

Throughout the year, the National
Agricultural Law Center employs law
students interested in working with the
Center through a fellowship program.
Research Fellows are an integral part
of the NALC team, conducting legal
research and writing projects that
contribute to the Center’s place as the
nation’s leading source of agricultural
and food law research and information.
Fellows find themselves working in
such areas as environmental regulation
of agriculture, food safety and labeling,
agricultural finance and credit, and other
legal issues for farmers and ranchers.

In the past decade, the NALC has hired
research fellows from 25 states and
dozens of law schools across the country.
Following their fellowship, NALC
research fellows have gone on to become

successful legal professionals in private
practice, policy, and higher education.

One former Research Fellow, Amie
Wilcox, was named an Outstanding
Pro Bono Attorney of the Year by Legal
Aid of Arkansas. After completing her
fellowship at the Center and graduating
from the University of Arkansas at
Little Rock, she went on to join the firm
Friday, Eldredge & Clark.

Other fellowship opportunities include
the Scott E. Fancher Agricultural Law
Research Fellowship, which is focused
on agricultural law research activities

in the row crop industry. The Fancher
Fellowship was created in memory of
Scott, an outstanding agricultural lawyer
and a former AALA member.

Successful applicants to the research
fellow program should have completed
at least their first year of law school and
have demonstrated skills and experience
in legal research and writing. Previous
experience or background in agriculture
is preferred, but not required. Applicants
must be motivated and capable of
reliably implementing work projects in a
distance-working arrangement.

Applications are accepted in April,

July, and November of each year, and
are advertised on NALC social media.
Find us on Twitter at @nataglaw and on
Facebook. Learn more about the NALC
and the research fellow program here.
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The Agricultural Law Bibliography

We appreciate the ongoing work of
Professor Drew Kershen, who each
quarter compiles an Agricultural Law
Bibliography. The National Agricultural
Law Center maintains an archive of all
of Drew’s Quarterly Updates here. The
bibliography made a regular appearance
in the long-ago printed version of the
Agricultural Law Update, so we've
brought it back. The Quarterly Update
for the second quarter of 2021 is below.

Animal Rights

Waltz, The "Embarrassing” Endangered
Species Act: Beyond Collective Rights
for Species, 45 COLUMBIA J. ENVTL. L.
1-56 (2020).

Huss, Pups, Paperwork, and Process:
Confusion and Conflict regarding
Service and Assistance Animals under
Federal Law, 20 NEV. L. J. 785-844
(2020).

Bagaric, Kotzmann & Wolf, A Rational
Approach to Sentencing Offenders

for Animal Cruelty: A Normative

and Scientific Analysis Underpinning
Proportionate Penalties for Animal
Cruelty Offenders, 71 S. C. L. REV. 385-
448 (2019).

Consalo, Fighting Back from the Brink:
International Efforts to Prevent Illegal
Trafficking in Endangered Species, 43
ENVIRONS: ENVTL. L. & POLY J. 67-
118 (2020).

Aquaculture

Laschever et al., U.S. Agriculture's
Promise: Policy Pronouncements and
Litigation Problems, 50 ENVTL. L.
REPORTER 10826-10839 (2020).

Bankruptcy
Chapter 12

Tayman, Qualifying for Relief under
Chapter 12 of the United States
Bankruptcy Code: How to Do It and
Why Do It! 25 DRAKE J. AGRIC. L. 81-
96 (2020).

Biotechnology

Gruenisen, Implementing Regulatory
Policies to Unlock the Potential of

Gene Editing in Agriculture: Building
on the Successes of the United States
Coordinated Framework for the
Regulation of Biotechnology, 25 DRAKE
J. AGRIC. L. 61-68 (2020).

LaVerghetta, Agricultural Biotechnology
and the Law, 25 DRAKE J. AGRIC. L.
69-80 (2020).

Energy Issues

Iyer, Two Popular Democracies' "Energy
Independence” Initiatives through

the Lenses of Constitutionalism,
Environmentalism, and Judicial Activism
Oeuvres—A Comparative Study of the
Trump and Modi Administrations, 44
WM. & MARY ENVTL. L. & POLY
REV. 163-218 (2019).

Danley, Diving to New Depths: How
Green Energy Markets Can Push Mining
Companies into the Deep Sea, and

Why Nations Must Balance Mineral
Exploitation with Marine Conserva-
tion, 44 WM. & MARY ENVTL. L. &
POLY REV. 219-266 (2019).

Boyd, Ways of Price Making and the
Challenge of Market Governance in U.S.
Energy Law, 105 MINN. L. REV. 739-830
(2020).

Wiseman, Taxing Local Energy
Externalities, 96 NOTRE DAME L. REV.

563-620 (2020).

MacGregor, When the Navajo
Generating Station Closes, Where
Does the Water Go? 31 COLO. NAT.
RESOURCES ENERGY & ENVTL. L.
REV. 289-350 (2020).

Dismukes, Current Trends and Issues in
Reforming State-Level Solar Net Energy
Metering Policies, 8 LSU J. ENERGY L.
& RESOURCES 419-452 (2020).

Leal-Arecas et al., Regulation and
Innovative Finance for Sustainable
Energy, 34 EMORY INT’L L. REV. 435-
532 (2020).

Kalen, A Bridge to Nowhere? Our
Energy Transition and the Natural Gas
Pipeline Wars, 9 MICH. J. ENVTL. &
ADMIN. L. 319-378 (2020).

Environmental Issues (includes
Environmental Justice)

Uhlmann, Back to the Future: Creating
a Bipartisan Environmental Movement
for the 21st Century, 50 ENVTL. L.
REPORTER 10800-10807 (2020).

Wyeth, A Framework for Community-
Based Action on Air Quality, 50 ENVTL.
L. REPORTER 10808-10817 (2020).

Tigre & Lichet, Update on Negotiation
of a New International Environmental
Agreement, 50 ENVTL. L. REPORTER
10818-10825 (2020).

Rowell, COVID-19 and Environmental
Law, 50 ENVTL. L. REPORTER 10881-
10887 (2020).

Pippin & Moroz, But Flooding Is
Different: Takings Liability for Flooding
in the Era of Climate Change, 50
ENVTL. L. REPORTER 10920-10942
(2020).
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Nie, Landres & Bryan, The Public Trust
in Wildlife: Closing the Implementation
Gap in 13 Western States, 50 ENVTL. L.
REPORTER 10909-10919 (2020).

Jacobson & Ferraro, Environmental
Deconfliction 2020: The National
Defense Authorization Act for FY 2020,
50 ENVTL. L. REPORTER 10983-10998
(2020).

Hill, Environmental Rights, Public
Trust, and Public Nuisance: Addressing
Climate Injustices through State Climate
Liability Litigation, 50 ENVTL. L.
REPORTER 11022-11043 (2020).

Kibel, Of Hatcheries and Habitat: Old
and New Conservation Assumptions in
the Pacific Salmon Treaty, 10 WASH. J.
ENVTL. L. & POLY 90-115 (2020).

Burger, Wentz & Horton, The Law and
Science of Climate Change Attribution,
45 COLUMBIA J. ENVTL. L 57-240
(2020).

Moffa, Word Limited: An Empirical
Analysis of the Relationship between
the Length, Resiliency, and Impact of
Federal Regulations, 20 NEVADA L. .
733-784 (2020).

McCrory & Raymond, Navigating
Murky Waters: The Rise and Fall of
Clean Water Protection in the United
States, 29 S. CAL. REV. L. & SOC.
JUSTICE 143-192 (2020).

Warner, Lynn & Whyte, Changing
Consultation, 54 UC DAVIS L. REV.
1127-1184 (2020). Sourgens, Geo-
Markets, 38 VA. ENVTL. L. J. 58-134
(2020).

Verschuuren, Restoration of Protected
Lakes under Climate Change: What
Legal Measures Are Needed to Help
Biodiversity Adapt to the Changing
Climate? The Case of Lake IJssel,

Netherlands, 31 COLO. NAT.
RESOURCES ENERGY & ENVTL. L.
REV. 265-288 (2020).

Castillo-Winckels, Observer
Participation in International

Climate Change Decision Making: A
Complementary Role for Human Rights?
31 COLO. NAT. RESOURCES ENERGY
& ENVTL. REV. 351-378 (2020).

Twenty-Fifth Annual Clifford
Symposium on Tort Law and Social
Policy, 69 DEPAUL L. REV. (2020).

Landsman, Introduction--Rising Stars:
A New Generation of Scholars Looks at
Civil Justice 257.

Clopton, Civil Justice and the (Green)
New Deal 335-356.

2019 Clyde O. Martz Winter
Symposium, 91 U. COLO. L. REV.
(2020).

Adelman & Glicksman, Reevaluating
Environmental Citizen Suits in Theory
and Practice 385-452.

Burke, Streamlining or Steamrolling:
Oil and Gas Leasing Reform on

Federal Public Lands in the Trump
Administration 453-510.

Camacho, Bulldozing Infrastructure
Planning and the Environment through
Trump's Executive Order 13807, 511-
558.

Ruhl & Salzman, Ecosystem Services
and Federal Public Lands: A Quiet
Revolution in Natural Resources
Management 677-708.

Torres, Gerald Decolonization: Treaties,
Resource Use, and Environmental
Conservation 709-742.

Symposium: Governing Wicked
Problems. 73 VANDERBILT L. REV.
(2020).

Campbell & Zellner, Wicked Problems,
Foolish Decisions: Promoting

Sustainability through Urban
Governance in a Complex World 1643-
1686.

Cosens et al, Designing Law to Enable
Adaptive Governance of Modern Wicked
Problems 1687-1732.

Craig, Resilience Theory and Wicked
Problems. Symposium: Governing
Wicked Problems 1733-1776.

Gilligan & Vandenbergh, Beyond
Wickedness: Managing Complex
Systems and Climate Change 1777-1810.

Gonzales, Hazelwood & Sparks,
Overview of Rigs to Reefs: Legislation in
California and the Gulf of Mexico, 8 LSU
J. ENERGY L. & RESOURCES 359-366
(2020).

Rosier, Dignity: The Most Important
Common Resource, 34 BYU J. PUB. L.
313-332 (2020). Strauss, Migratory Birds
and the Administrative State, 87 U. CHI.
L. REV. 2493-2504 (2020). Abramowicz,
Random Selection for Scaling Standards,
105 MINN. L. REV. 1345-1414 (2021).
Nevitt, On Environmental Law, Climate
Change, & National Security Law, 44
HARVARD EN- VTL. L. REV. 321-366
(2020).

Jacewicz, Risk Assessment & Cost
Contamination, 44 HARVARD ENVTL.
L. REV. 417-472 (2020).

Brett, Transboundary Waters, 44
HARVARD ENVTL. L. REV. 473-510
(2020).

Quirico, Climate Change, Regionalism,
and Universalism: Elegy for the Arctic
and the Antarctic? 35 AM. UNIV. INT’L
L. REV. 487-530 (2020).

Henricksen, Intended Injury:
Transferred Intent and Reliance in
Climate Change Fraud, 72 AR- KANSAS
L. REV. 713-768 (2020).

Kuh, The Legitimacy of Judicial Climate
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Engagement, 46 ECONOGY L. Q. 731-
764 (2019).

Mehling, Governing Cooperative
Approaches under the Paris Agreement,
46 ECOLOGY L. Q. 765-828 (2019).

Sachs, The Paris Agreement in the 2020s:
Breakdown or Breakup? 46 ECOLOGY
L. Q. 865-910 (2019).

Camacho & Marantz, Beyond
Preemption, toward Metropolitan
Governance, 39 STANFORD ENVTL. L.
J. 125-198 (2020).

Allen, BECC and NADBank at 25
Years: Achievements, Challenges, and
Evolution, 39 STAN- FORD ENVTL. L.
J. 199-314 (2020).

Litteral, After the Wildfires:

PG&E, Bankruptcy, and Corporate
Sustainability, 43 ENVIRONS: ENVTL.
L. & POLY J. 119-138 (2020).

Davila-Ruhaak, Making a Case for the
Right to a Healthy Environment for the
Protection of Vulnerable Communities:
A Case of Coal-Ash Disaster in Puerto
Rico, 9 MICHIGAN J. ENVTL. &
ADMIN. L. 379-432 (2020).

Nichols, Bidding Adieu to the National
Ocean Policy: Exploring Offshore
Drilling Policies and the Need for
Integrated Coastal and Marine Spatial
Planning in the Trump Era, 11 GEORGE
WASH. J. ENERGY & ENVTL. L. 1-21
(2020).

Chertok, Kung & Sloto, Environmental
Law: Developments in the Law of
SEQRA--2017-2018 Survey of New York
Law;, 69 SYRACUSE L. REV. 773-814
(2019).

Randol et al., Panel: The Future of
Pipelines, 51 ENVTL. L. REPORTER
10005-10013 (2021).

Kelly et al., Safeguarding against
Distortions of Scientific Research in
Federal Policymaking, 51 ENVTL. L.
REPORTER 10014-10025 (2021).

Metz & London, Governing the Gasoline
Spigot: Gas Stations and the Transition
away from Gasoline, 51 ENVTL. L.
REPORTER 10054-10073 (2021).

Porterfield, Border Adjustments for
Carbon Taxes, PPMs, and the WTO, 41
U. PA.J. INT’L L. 1-42 (2019).

Farm Policy and Legislative Analysis
Domestic

Ben-Asher & Pollans, The Right Family,
39 COLUMBIA J. GENDER & L. 1-59
(2020).

Food and Drug Law

Catt, Going Hemp Wild: Understanding
the Challenges and Opportunities

for FDA Regulation of CBD in Food
Products, 15 J. FOOD L. & POLY 74-91
(2019).

Glover, The Marketing of Self-Care and
Alternative Therapies in the U.S. in 2019:
How Industry Stakeholders Appeal to
Consumers' Perceptions of Novel Food
Products and Additives, 15 J. FOOD L. &
POLY 48-73 (2019).

Haara & Whitehead, Sazerac Brands
V. Peristyle: Bourbon History Matters
as a Matter of Law; 11 KY. J. EQUINE
AGRIC. & NAT. RESOURCES L. 307-
340 (2018-2019).

Shapiro & Larosiere, High on
Federalism: Marijuana’s Challenge

to Federal-State Relations, 11 KY. J.
EQUINE AGRIC. & NAT. RESOURCES
L. 341-364 (2018-2019).

Forestry

Steinhoff, Fire and Spotted Owls in
Sierra Nevada National Forests: The
Use of Science in Management Plan
Revision, 44 WM. & MARY ENV'TL. L.
POLY REV. 1-86 (2019).

Land Use Regulation

Symposium: Governing Wicked
Problems, 73 VANDERBILT L. REV.
1879-1908 (2020).

Serkin, The Wicked Problem of Zoning
1879-1908.

Serkin, A Case for Zoning, 96 NOTRE
DAME L. REV. 749-798 (2020). Saxer,
The Aftermath of Takings, 70 AM. U. L.
REV. 589-664 (2020).

Rice, 2017-2018 Survey of New
York Law: Zoning and Land Use, 69
SYRACUSE L. REV. 1017-1046 (2019).

Leases, Landlord-Tenant

Marzen, Purchase Options in
Agricultural Farmland Leases, 25
DRAKE J. AGRIC. L. 41-60 (2020).

Livestock and Packers & Stockyards

Blattner & Ammann, Agricultural
Exceptionalism and Industrial Animal
Food Production: Exploring the Human
Rights Nexus, 15 ]. FOOD L. & POLY
92-151 (2019).

Public Lands

Strauss, An Enduring American
Heritage: A Substantive Due Process
Right to Public Wild Lands, 51 ENVTL.
L. REPORTER 10026-10037 (2021).
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Rural Development

Eisenberg, Economic Regulation and
Rural America, 98 WASH. U. L. REV.
737-792 (2021).

Torts, Insurance

French, America on Fire: Climate
Change, Wildfires & Insuring Natural
Catastrophes, 54 UC DAVIS L. REV.
817-886 (2020).

Bourg, The World Is Made of Sugar and
Smoke: Protecting Louisiana's Residents
against the In- trusions of Sugarcane
Burning, 8 LSU J. ENERGY L. &
RESOURCES 473-504 (2020).

Water Rights: Agriculturally Related

Colburn, Time to Rethink the Supreme
Court's Interstate Waters Jurisprudence,
50 ENVTL. L. REPORTER 10840-10848
(2020).

Kibel, Of Hatcheries and Habitat: Old
and New Conservation Assumptions in
the Pacific Salmon Treaty, 10 WASH. J.
ENVTL. & POLY 90-115 (2020).

MacGregor, When the Navajo
Generating Station Closes, Where
Does the Water Go? 31 COLO. NAT.
RESOURCES ENERGY & ENVTL. L.
REV. 289-350 (2020).

Daigle, Rogers & Pace, Battles on the
Bayou: A Summary of Preliminary
Options for Establishing Recreational
Servitudes for Aquatic Access over
Private Water Bottoms, 8 LSU J.
ENERGY L. & RESOURCES 453-472
(2020).

Rossi, Blood, Water, and the Indus
Waters Treaty, 29 MINN. J. INT’L L.
103-158 (2020). Casado Perez, Liquid
Business, 47 FLA. ST. U. L. REV. 201-258
(2019).

Hillhouse & Hoskin, The Water Legacy
of Justice James K. Groves, 23 U.
DENVER WATER L. REV. 119-136
(2020).

Student Article, Severance: Ownership
of Land and the Right to Withdraw
Groundwater in Nebraska, 23 U.
DENVER WATER L. REV. 193-246
(2020).(2019).
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