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IMPACTS OF THE TAX CUTS AND JOBS ACT ON AGRICULTURAL PRODUCERS

by Kristine Tidgren*

The Tax Cuts and Jobs Act (TCJA)
ushered in the most significant changes to
our tax code in more than 30 years. On
December 22, 2017, President Trump
signed the TCJA into law. Although most
changes went into effect January 1, 2018,
meaning they will impact tax returns filed
in 2019, most agricultural clients need to
understand how the law is impacting them
early in 2018 so they can make good
business decisions in the months ahead.

Below is an overview of major changes
implemented by the new law and how
they may impact agricultural producers.

Modifying
Brackets

Most farm businesses are taxed as sole
proprietorships,  partnerships, or S
Corporations. This means that business
income is passed through to the owners,
who pay taxes based upon individual
income tax rates. From 2018 to 2025, the
TCJA lowers individual income tax rates
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Individual Income Tax

across the board.! The graduated rates
that apply to ordinary income are 10%,
12% (down from 15%), 22% (down from
25%), 24% (down from 28%), 32%
(down from 33%), 35%, and 37% (down
from 39.6%).2 The TCJA leaves the
maximum rates on net capital gains and
qualified dividends unchanged.

Increasing the Standard Deduction

Taxpayers only itemize deductions if the
amount they can deduct on 1040,
Schedule A, is more than their standard
deduction. The TCJA will significantly
decrease the number of taxpayers who
itemize. Beginning in 2018, the TCJA
increases the standard deduction from
$13,000 to $24,000 for married filing
jointly taxpayers and from $6,500 to
$12,000 for single taxpayers.® The

LIRC § 1(j).
21RC § 1(j)(2).
% IRC § 63(c)(7)(A).

increased standard deduction is in place
through 2025.

Suspending the Personal Exemption

In 2017, taxpayers could generally take a
personal exemption of $4,050 for
themselves, their spouse, and each of their
dependents.  In  conjunction  with
increasing the standard deduction and
lowering individual income tax rates, the
TCJA suspends the personal exemption
from 2018 through 2025.*

Eliminating Many Deductions
The TCJA eliminates or modifies a
number of individual itemized deductions
for tax years 2018 through 2025.

State and Local Tax Deduction. For tax
years 2018 through 2025, the TCJA limits
the amount of combined state and local
income and property taxes taxpayers can
claim as an itemized deduction to $10,000

* IRC §151(d)(5)(A).
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($5,000 for married filing separately).®
Property taxes incurred in a trade or
business, however, continue to be fully
deductible on a Schedule C, Schedule E,
or Schedule F.°

Charitable Contributions. The TCJA
generally leaves in place current law
regarding the deductibility of charitable
contributions. With many fewer taxpayers
itemizing deductions, however, many
charitable contributions will no longer
result in a tax benefit. The TCJA does not
change the ability of those over 70 1/2 to
exclude from income qualified charitable
distributions from an IRA.” Nor does it
impact the ability of farmers to exclude
charitable gifts of grain from income.®

Home Mortgage Interest Deduction.
Through 2025, the TCJA lowers the home

mortgage interest deduction from $1
million ~ ($500,000 married filing
separately) to  $750,000 ($375,000

married filing separately).® The TCJA
also suspends the deduction for interest
paid on a home equity loan, unless that
loan is used to buy, build, or substantially
improve the taxpayer’s home that secures
the loan.™

Miscellaneous  Itemized  Deductions
Subject to the 2 Percent Floor. For tax
years 2018 through 2025, the TCJA
suspends all miscellaneous itemized
deductions subject to the two percent
floor, including, for example,
unreimbursed employee expenses, hobby
expenses, and investment fees.**

Medical Expenses Deduction. The TCJA
retains the current itemized deduction for
medical expenses exceeding 10 percent of
the taxpayer’s adjusted gross income. For
tax years 2017 and 2018, the TCJA
decreases this AGI threshold for everyone

% IRC § 164(b)(6)(B).

®IRC § 212.

T IRC 408(d)(8).

® Rev. Rul. 55-138; Rev. Rul. 55-531.
® IRC 163(h)(3)(F).

0 1RC 163(h)(3)(B).

1 IRC § 67(g).
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(not just those 65 and older) to 7.5
percent.*?

Increasing the Child Tax Credit and
Creating a New Dependent Credit

The TCJA raises the child tax credit from
$1,000 to $2,000 per qualifying child for
tax years 2018 through 2025. It also
provides a $500 credit for dependents
who do not qualify for the child tax credit,
including those over the age of 16.*

Estate, Gift and Generation Skipping
Tax

The TCJA does not eliminate the estate or
gift tax, but it doubles the basic exclusion
amount for tax years 2018 through 2025.%
Consequently a person can die with
$11,180,000 (adjusted for inflation) of
property in 2018 and the estate will owe
no estate tax.'® Basis adjustment (often a
“step up”) continues at death for all
estates.’

Corporate Tax Rate

The TCJA permanently lowers the
maximum corporate tax rate from 35% to
21%, beginning in 2018."® Because the
law transforms the corporate tax structure
to a flat rate for all income, small C
corporations with income below $50,000
will see an increase in their corporate
income tax rate from 15 percent to 21
percent. Such entities may consider
electing S corporation status.

Deduction for Pass-Through Business
Income

From 2018 through 2025, the TCJA
allows most individuals receiving income
from a sole proprietorship or a pass
through  business—including an S
corporation or a partnership—to take a
new “Section 199A” deduction.’®

21RC § 213(P)(2).

B IRC § 24(h)(2).

¥ IRC § 24(h)(4).

%5 IRC § 2010(c)(3)(C).
16 Rev. Proc. 2018-10.
7 IRC § 1014(a)(2).

B 1RC § 11(b).

Y9 1RC § 199A.

These individuals can generally deduct 20
percent of “qualified business income,”
defined as the net amount of qualified
items of income, gain, deduction, and loss
attributable to any qualified trade or
business of the taxpayer, from their
taxable income.’® Qualified businesses
income does not include income from
capital gain or dividends, reasonable
compensation received by an S
corporation shareholder, or guaranteed
payments received by a partner in a
partnership.?! Nor does qualified business
income include qualified REIT dividends,
qualified cooperative dividends, or
qualified publicly traded partnership
income.?” These last three types of income
have their own 20 percent deductions with
separate calculations. The deduction for
the qualified cooperative dividend has
been the subject of much controversy.”®
As of this writing, a fix to the provision is
expected. Click here for updates.

The 199A deduction for qualified
business income is generally subject to a
wages limitation (like the old DPAD
deduction); however, the phased-in wages
limitation only applies to individuals with
taxable income greater than $315,000
(MFJ) or $157,500 for singles.** Once
these income levels are reached, the
limitation is phased in for the next
$100,000 of income (MFJ) or $50,000 for
singles.”® The wages limitation does not
apply to income from REIT dividends or
qualified cooperative dividends.

The wages limitation, which incorporates
an alternative capital component, is the
greater of the following:

o 50 percent of the W-2 wages paid with
respect to the qualified trade or
business, or

e The sum of 25 of percent of the W-2
wages with respect to the qualified
trade or business plus 2.5 percent of

2 |RC § 199A(c).

2L IRC § 199A(c)(3), (4).
22 |RC § 199A(c)(a).

2 |RC § 199A(a)(2).

2 IRC § 199A(b)(2).

% |RC § 199A(b)(3).

Page 2


http://www.calt.iastate.edu/blogpost/199a-deduction-look-qualified-cooperative-dividend

the unadjusted basis, immediately after
acquisition, of all qualified property.?

Service Trade or Businesses. Specified
service trade or businesses are generally
excluded from taking the Section 199A
deduction because they are excluded from
the definition of a “qualified trade or
business.”? Like the W-2 wages
limitation, however, this restriction is
phased in, based upon taxable income.
The services business limitation begins to
apply to taxpayers with taxable income
greater than $315,000 (MFJ) or $157,500
for singles. Once these income levels are
reached, the limitation phases in over the
next $100,000 of income for MFJ or
$50,000 for singles.”® A specified service
trade or business is defined as follows:

Any trade or business involving the
performance of services in the
fields of health, law, consulting,
athletics, financial services,
brokerage services, or any trade or
business where the principal asset
of such trade or business is the
reputation or skill of one or more of
its employees or owners, or which
involves the performance of
services that consist of investing
and  investment  management
trading, or dealing in securities,
partnership interests, or
commodities.”

IRS guidance is needed to determine the
reach of the service trade or business
exception.

Calculating the Deduction. A taxpayer’s
Section 199A deduction generally may
not exceed 20 percent of his or her taxable
income, reduced by net capital gain.*® The
8 199A deduction reduces taxable
income, not adjusted gross income.* As
such, limitations based upon AGI (such as
payment limitations for farm programs)

% IRC § 199A(0)(2).

2T IRC § 199A(d)(1)(A).

2 |RC § 199A(d)(3)(A).

2 |RC § 199A(d)(2)(A)(citing IRC §
1202(e)(3)(A).

0 |RC § 199A(a)(1).

31 |RC § 63(b).
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are not impacted by the deduction.
Taxpayers are not required to itemize to
claim the Section 199A deduction.

Bonus Depreciation

The TCJA allows 100 percent bonus
depreciation through 2022 for qualifying
property acquired and placed into service
on or after September 27, 2017.% The
percentage then phases down over the
next four years, in increments of 20.%
The TCJA applies bonus depreciation to
used property, as well as new property.*
During the first tax year ending after
September 27, 2017, taxpayers may
choose to elect 50 percent bonus.* And,
taxpayers may continue to elect not to
take the additional first year depreciation
deduction.®®* Once such elections are
made, they cannot be changed without
IRS consent.

Section 179

Beginning in 2018, the TCJA
permanently expanded Section 179 to
provide an immediate $1 million
deduction (up from $510,000 in 2017)
with a $2.5 million phase-out threshold
(up from $2,030,000 in 2017).*" This
amount will be indexed for inflation
beginning in 2019.%

Farm Equipment Depreciation

Beginning in 2018, new farm equipment
may be depreciated over a period of five
years, instead of seven.* This does not
apply to grain bins, cotton ginning assets,
fences, or other land improvements. The
TCJA also allows farmers to use the 200
percent declining balance method of
MACRS depreciation for many farming
assets.*” Before this change, most farming
property was depreciated using the 150
percent declining balance method. The

2 |IRC § 168(K)(6)(A).

® IRC § 168(K)(A).

* IRC § 168(K)(2)(A)(ii).
% IRC § 168(k)(10)(A).

% |RC § 168(K)(7).

3 IRC § 179(b)(1), (2).

% |RC § 179(b)(6).

¥ IRC § 168(e)(3)(B)(vii).
0 IRC § 168(b)(2).

change does not generally apply to (1)
buildings and trees or vines bearing fruits
or nuts, (2) property for which the
taxpayer elects either the straight-line
method or 150% declining balance
method, (3) 15 or 20-year MACRS
property that must be depreciated under
the 150% declining balance method, and
(4) property to which the alternative
depreciation system applies.

Business Interest Limitation

Although the TCJA restricts business
interest deductions generally to 30 percent
of adjusted gross income, those
restrictions do not apply to businesses
with gross receipts below $25 million.*
The gross receipts test is met if the
average annual gross receipts for the
three-tax-year period ending with the
prior tax year don't exceed $25 million.*

Net Operating Losses

The TCJA reduces the five-year carryback
of net operating losses for a farming
business to two years.* It also limits the
net operating loss deduction to 80 percent
of taxable income for losses incurred after
December 31, 2017.* The new law also
allows indefinite carryovers, as opposed
to limiting them to 20 years.*

Like-Kind Exchange

The TCJA retains IRC 81031 like-kind
exchange treatment for real property, but
eliminates it for personal property, such as
farm equipment or livestock.”® For more
information on this issue, click here.

Domestic Production Activities
Deduction
The TCJA eliminates the DPAD

deduction, which was frequently used by
agricultural producers and cooperatives.
(repealed IRC § 199).

What’s Ahead?

*IRC § 163()(1), (2).

2 |RC § 448(c).

® IRC § 172(b)(1)(B).
*IRC § 172(a)(2).

*® IRC § 172(b)(1)(A)(ii).
¢ IRC § 1031(a)(1).
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Key details of some of these provisions,
especially the IRC 8199A deduction, will
not be fully understood until the IRS
issues guidance. Some farming businesses
may need to make changes to their
business structure in response to the new
law. IRS has stated that guidance should
be forthcoming on IRC § 199A by June
30, 2018.

One significant issue for many taxpayers
is how their states will respond to the new

federal law. In states
with an income tax,
legislators are working
to determine to what
extent their states’ tax
codes should conform
to federal law.

*Kristine Tidgren is an adjunct
assistant professor in the
Agricultural Education & Studies
Department and the Director for the
Center for Agricultural Law and
Taxation. Kristine’s work focuses
on studying and interpreting laws
impacting the agricultural industry.
In particular, she focuses on
agricultural  taxation. Contact

Kristine at ktidgren@iastate.edu or
(515) 294-6365.

AGRICULTURE AND NEW FEDERAL MOTOR CARRIER SAFETY
ADMINISTRATION (FMCSA) REGULATIONS

by Linda Chezem**

The threat to U.S. agriculture from

the pending imposition of Federal
Motor Carrier Safety
Administration(FMCSA)  regulations

may surprise the agribusiness lawyer.
But a quick look at the history of
agricultural efforts to get products to
markets provides an understanding of
why U. S. agriculture has been
blindsided by the draconian imposition
of FMSCA regulations without regard
to unique needs of agriculture.

The United States government has
presented challenges to the
transportation of agricultural products to
market from early days on. The first
challenge by the federal government
was presented by the Whiskey Tax in
1794. The farmers and distillers could
not readily get their corn to market from
western  Pennsylvania. Some may
consider the Whiskey Rebellion
important because it was the first and
last time a sitting president (George
Washington) led armed  troops.
However, for agriculture, the rebellion
by the small producers in Western
Pennsylvania provides a historical
analogy for agricultural producers
currently protesting Federal Motor
Carrier Safety Administration(FMCSA)

regulations. In the western part of the
United States (at that time), farmers
could not efficiently transport their corn
to the eastern seaboard markets in
unprocessed form. One transportation
solution was to distill whiskey and ship
it in sturdy barrels. The coastal states
saw a competitive edge and the federal
government saw a tax opportunity. The
farmers took issue with the tax as being
aimed against them because distilling
whiskey was the only profitable way to
market their corn. And, being strong
independent frontiersmen, the farmers
resorted to armed rebellion.

Today, the agricultural world is not
likely to resort to armed violence.
However, repeated failures by FMCSA
to understand and work with
agricultural and agribusiness
transporters to provide workable
transportation  regulations  threatens
marketing opportunities and
profitability for agricultural producers.
At one point, in a meeting of beef
producers, FMCSA staff suggested that

railroads might be a better way to ship
livestock."

FMCSA, as an agency, seems to not
understand how the regulations impede
the ability to get ag products to market
and have culminated in wide spread
anger and frustration. The lawyers who
represent producers and agribusinesses
are likely to be called upon to assist
clients on new transportation issues.

The back ground of the current
regulatory problems is deceptively
simple. When President Obama on July
6, 2012 signed the Moving Ahead for
Progress in the 21st Century Act (MAP-
21) (P.L. 112-141) into law amidst
praise for improved highway safety,
agriculture was asleep at the wheel.
Apparently, the agricultural
transportation community assumed that
existing exemptions, relevant state
provisions, and current enforcement
practices would protect them from the
unreasonable requirements. The passage

! Remarks at the United States
Cattlemen’s Association Transportation
Committee with Federal Motor Carrier
Safety Administration (FMCSA) (June 6,
2017).
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of the MAP 21 legislation gave no hint
of the coming fury.

The Fixing America's Surface
Transportation  Act (FAST) was
expected to mend some holes from
MAP-21. The FAST Act made several
notable changes to the authorities
implemented by requirements in the
Code of Federal Regulations (CFR). For
example, FAST exempts welding trucks
used in the construction and
maintenance  of  pipelines  from
FMCSA's regulations. It excepts drivers
of ready-mixed concrete trucks and hi-
rail vehicles, as well as drivers of
commercial motor vehicles (CMVs)
transporting livestock and bees, from
some of the hours of service (HOS)
requirements in 49 CFR part 395. It also
extends the length of the time (from 2
years to 5 years) that an exemption or
renewal of an exemption may provide
relief from the regulations. exception
available to Federal agencies under the
Administrative Procedure Act (APA).?

In spite of the effort needed to
include a requirement in the FAST Act
that FMCSA to amend its regulations or
perhaps, because of the amendments,
agribusinesses did not foresee the
imposition of such poorly drafted
regulations when it was time to
implement the rules for the electronic
logging devices. The massive set of
FMCSA regulations purporting to
implement the statute (MAP-21)
overreaches beyond the requirements of
the applicable statutes. The social media
is on fire with allegations about the
entire process. It is alleged that the
claims of safety were inflated and the
statement of costs of implementation

2 Amendments to Implement Certain
Provisions of the Fixing America’s
Surface Transportation Act, 81 Fed. Reg.
47,714 (July 22, 2016) (49 CFR Parts
365, 381, 383, 390, 391, 392, 393, 395,
and 396).
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were deflated to two billion dollars.?
This leaves the lawyer who represents
agricultural enterprises with the dual
tasks of dispelling fear while trying to
provide accurate legal advice for the
clients.

The first task for the lawyer in
sorting out the clients’ compliance
requirements is to review of the
regulatory and licensing landscape.
Starting with the Electronic Logging
Device rule, the quick and short
explanation of the impact of the truck
regulations is, with few exceptions,
trucks driven by Commercial Driver’s
License(CDL) drivers must have an
Electronic  Logging  Device(ELD).
“Today’s rule mandates ELD use for
Hour of Service(HOS) compliance. It
applies to most motor carriers and
drivers who are currently required to
prepare and retain paper Record of Duty
Status (RODS) to comply with HOS
regulations under part 395.”*

Federal Motor Carrier  Safety
Administration (FMCSA) defines large
trucks as “is any medium or heavy
truck, excluding buses and motor
homes, with a gross vehicle weight
rating (GVWR) greater than 10,000
pounds.

The initial costs and monthly fees
for the required communication links
vary. Additional costs for training of the
drivers and the office administrative
staff are undetermined.® Truck owners

¥ See comments to Rules and Regulations
and Federal Motor Carrier Safety
Administration, 80 Fed. Reg. 78,292
(December 16, 2015) (49 CFR Parts 385,
386, 390, and 395).

* Rules and Regulations and Federal
Motor Carrier Safety Administration, 80
Fed. Reg. 78,292 (December 16, 2015)
(49 CFR Parts 385, 386, 390, and 395).

® Joseph E. Evagelist, ELD Unmasked —
Implementation Deadline Fast
Approaching, September 29, 2017,

http://www.transervice.com/eld-

and operators will incur increased
operating costs but no one knows what
those costs will be.

But as drivers argued over the ELD
rule, law enforcement agencies in the
different states began advising groups
that they were required or not required
to have an ELD. The advice was not
consistent and remains problematic. The
confusion then spread to the question of
who was required to have commercial
drivers’ licenses.® Clients do not always
understand that licensing requirements
are different from regulations and will
vary as the states choose. An interesting
twist in FMCSA regulations makes the
states’ decision whether to require
drivers of recreational vehicles to have a
CDL optional.’

In addition to the regulations from
the FMCSA there is guidance from the
agency  which is denoted as
"clarification” but in truth — may be
more confusion. So, determining what
is commercial and what is hobby is still
a contentious issue for exhibiters, racers
and rodeo folk.?

unmasked-implementation-deadline-fast-
approaching/; and see FMCSA,
https://www.fmcsa.dot.gov/requlations/titl
e49/section/390.5 (last visited April 22,
2018).

® American Horse Council,
http://www.horsecouncil.org/eld-
mandate-cdl-requirements/ (last visited
April 22, 2018).

" See FMCA,
http://community.fmca.com/topic/11882-
eld-or-electronic-logging-device-installed/
(last visited April 22, 2018).

® The FMCSA information that sets out
the agency position on agricultural
application of the regulations may be
found at
https://www.fmcsa.dot.gov/hours-
service/elds/agricultural-exceptions-and-
exemptions-federal-motor-carrier-safety
and https://www.fmcsa.dot.gov/hours-
service/elds/eld-hours-service-hos-and-

agriculture-exemptions.
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Another  significant area  of
confusion for the agricultural client is
the 150-air mile exemption which is
increased from the previously allowed
100 miles in 2014 in MAP-21.° Some
states allow movement around the entire
state under the Map-21 exemption.
Some larger states like Texas do not.

The resulting controversy has
expanded as people in various states
begin to review the statutes and
regulations in greater detail. It is clear
that some clients do not realize that
CDL requirements are separate from the
ELD mandate and are not new. The
complete enforcement date of the CDL
statute was effective on April 1, 1992.
The horse hobbyists are particularly
concerned and FMCSA has issued new
guidance for them at
https://cms.fmcsa.dot.gov/hours-
service/elds/non-business-related-
transportation-horses.

When advising clients with truck
operations in  the farming or
agribusiness sectors and especially
advising those who are engaged in horse
industry activities, the balancing of the
state statutes and the federal regulations
will not be enough. The motor carrier
divisions of the states’ plans and
instructions to enforce the regulations
will be critical elements of advice. The
determination of which agencies have
been determined to have enforcement
authority in each state is necessary.
State laws assign enforcement authority,
and, although, some law enforcement
agencies may stop trucks for traffic
violations, that agency may not been

® FMCSA, How Can the MAP-21
“Transporation of Agricultural
Commodities” Exemptions be
Summarized?,
https://www.fmcsa.dot.gov/fag/how-can-
map-21-%E2%80%9Ctransportation-
agricultural-commodities%E2%80%9D-

trained to enforce FMCSA regulations.
The audit and enforcement operations
and functions by FMCSA at the
company level are also impacted by the
state specific driver regulations.

Many agricultural transports are
exempt carriers. The determination of
authority also dictates the level of
insurance/financial responsibilities a
company must maintain. Carriers not
required to have operating authority
include:

1. Private carriers (carriers that
transport their own cargo)

2. “For-hire" carriers that
exclusively haul exempt
commodities (cargo that is not
federally regulated)

3. Carriers that operate
exclusively within a federally
designated “"commercial zone" that
is exempt from interstate authority
rules. A commercial zone is, for
example, a geographic territory
that includes multiple states
bordering on a major metropolitan
city, such as
Virginia/Maryland/Washington,
DC."?

Agriculture will often be in the first
two classifications. The key takeaway
for this discussion is that more
agricultural  enterprises  will have
FMCSA questions. The second is that
the usual trucking advice may not apply
to the agricultural client and the
agribusiness lawyer may need to get up
to speed on FMCSA regulations.

Y EMCSA, Get Authority to Operate (MC
Number),
https://www.fmcsa.dot.gov/registration/ge

exemptions-be-summarized (last visited
April 22, 2018).
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t-mc-number-authority-operate (last
visited April 22, 2018).

** Linda Chezem has 44 years
of legal experience, including
22 years as a trial and appellate
court judge. She is a professor
at Purdue University in the
Department of Youth
Development and Agriculture
Education and holds an adjunct
appointment at the 1U School
of Medicine, Department of
Medicine, with the Indiana
Alcohol Research Center.

Linda is also Of Counsel at
Foley, Peden & Wesco, P.A. in
Martinsville, Indiana. Linda
can be reached at
chezeml@purdue.edu.
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AGRICULTURAL LAW BIBLIOGRAPHY — 3%° QUARTER, 2017

by Drew Kershen* and the National Center for Agricultural Law**

Administrative Law

Shobe, Agencies as Legislators: An
Empirical Study of the Role of
Agencies in the Legislative Process, 85
GEORGE WASHINGTON L. REV.
451-535 (2017).

Alien Land Ownership (Foreign
Ownership of Agricultural Land)

Note, Realization of the American
Dream by Foreign Investors: Alien
Agricultural Land Ownership in lowa,
42 J. Corporate L. 731-747 (2017).

Animal Rights

Loder, Animal Dignity, 23 ANIMAL L.

1-64 (2016).

Note, Of Chimps and Men: Animal
Welfare Versus Animal Rights and
How the Losing Legal Battle May Win
the Political War for Endangered
Species, 2017 ILLINOIS L. REV. 817-
875.

Lamb & Zuardo, Book Note, What Can
Animal Law Learn from Environmental
Law? Edited by Randall S. Abate, 23
ANIMAL L. 197-208 (2016).

Aquaculture

Comment, Bootlegging, Oysters and
Closed-to-Harvest Waters: Adding
Teeth to the Coastal Zone Management
Act to more Effectively and Efficiently
Control the Coastal Zone, 22 ROGER
WILLIAMS L. REV., 482-505 (2017).

Note, Balancing the Fishes' Scales:
Tribal, State, and Federal Interests in
Fishing Rights and Water Quality in
Maine, 41 VERMONT L. REV., 853-
890 (2017).

Note, How Can States Outside the Gulf
of Mexico Regulate Offshore Finfish
Agquaculture? 67 CASE WESTERN
RESERVE L. REV., 1327-1374 (2017).

Telesetsky, The Global North, the Global
South, and the Challenges of Ensuring
Due Diligence for Sustainable Fishing
Governance, 26 TRANSNATIONAL
LAW & CONTEMPORARY
PROBLEMS, 435-447 (2017).

Biotechnology

Custers, The Regulatory Status of Gene-
Edited Agricultural Products in the EU
and Beyond, EMERGING TOPICS IN
SCIENCE, 9-2017.

Tagliabue, "GMO" Maize and Public
Health-A Case of Schumpeterian Policy
vs. Free Market in the EU, 5 BIO-
BASED & APPLIED ECONOMICS,
325-332, 2016.

Note, The Case for GMOs: Dealing with
Clashes between Property Rights and
Health and Safety Concerns, 50
VANDERBILT J. OF
TRANSNATIONAL L., 791-826 (2017).

Redick, Liability Prevention for
Agricultural Biotechnology, 22
DRAKE JOURNAL OF
AGRICULTURAL L., 31-64 (2017).

Steier, A Window of Opportunity for
GMO Regulation: Achieving Food
Integrity through Cap-and-Trade Models
from Climate Policy for GMO
Regulation, 34 PACE
ENVIRONMENTAL L. REV., 293-323
(2017).

Sanzo, Patent Eligibility in
Biotechnology: A Look Under the Hood,
45 AIPLA Q. J. 1-26 (2017)., 40

SEATTLE UNIVERSITY L. REV., 821-
840 (2017).

Note, The Recent Enactment of National
Mandatory GMO Labeling Law:
Superior to a Voluntary Labeling
Scheme but Unlikely to End the Labeling
Controversy, 40 SEATTLE
UNIVERSITY L. REV.,

821-840 (2017).

Sunstein, On Mandatory Labeling, with
Special References to Genetically
Modified Foods, 165 UNIVERSITY OF
PENNSYLVANIA L. REV., 1043-1095
(2017).

Sax, Contours of GMO Regulation and
Labeling, 19 SMU SCIENCE AND
TECH L. REV., 413-418 (2016).

Bonadio, The Case for Incentivizing
Healthy Food by Using Patents, 20
MARQUETTE INTELLECTUAL
PROPERTY L. REV., 241-266 (2016).

Comment, The Changing Landscape of
patent Subject Matter Eligibiltiy and its
Impct on Biological Innovation, 54

HOUSTON L. REV. 995-1025 (2017).

Cooperatives

Williams, Zhao & Stallings-Williams,
The OPECof Potatoes: Should Collusive
Agricultural Production Restrictions Be
Immune from Antitrust Law
Enforcement?, 11 VIRGINIA L. &
BUSINESS REV., 399-450 (2017).

Energy Issues

Ferrey, Gone with the Wind: State
Preemptive Power, 79 ALBANY L.
REV,, 1479-1537 (2015/2016).



Environmental Issues

Note, History of Agricultural Drainage
and the Des Moines Waterworks
Lawsuit, 22 DRAKE JOURNAL OF
AGRICULTURAL L., 109-134 (2017).

Note, Balancing the Fishes' Scales:
Tribal, State, and Federal Interests in
Fishing Rights and Water Quality in
Maine, 41 VERMONT L. REV., 853-
890 (2017).

Scrufari, Tackling the Tenure Problem:
Promoting Land Access for New
Farmers as part of a Climate Change
Solution, 42 COLUMBIA JOURNAL
OF ENVIRONMENTAL L., 497-543
(2017).

Note, Protecting Kentucky’s Honey
Bees: What's Killing the Buzz, Why It
Matters, and What We Can Do to Help, 9
DENTUCKY JOURNAL EQUINE
AGRICULTURE & NATURAL
RESOURCES L., 269-296 (2016-2017).

Note, Preventing a Risk/Risk Trade-Off:
An Analysis of the Measures Necessary
to Increase U.S. Pollinator Numbers, 34
PACE ENVIRONMENTAL L. REV.,
489-516 (2017).

Crewes, Closing the Gap between
Grasslands and Grain Agriculture, 26
KANSAS JOURNAL OF LAW AND
PUBLIC POLICY, 274-296 (2017).

Glicksman, Management of Federally
Owned Grasslands in the Climate
Change Era, 26 KANSAS JOURNAL
OF LAW AND PUBLIC POLICY, 324-
358 (2017).

Pollans, Drinking Water Protection and
Agricultural Exceptionalism, 77 OHIO
STATE L. J., 1195-1260 (2016).

Estate Planning/Divorce

Note, Divorce and Farmland: What
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is the Best Solution?, 22 DRAKE
JOURNAL OF AGRICULTURAL L.,
89-107 (2017).

Friedman, HusVar & Friedman,
Advising Family Businesses in the
Twenty-First Century: An Introduction
to Stage 4 Planning Strategies, 65
BUFFALO L. REV. 425-494 (2017).

Horton, Tomorrow's Inheritance: The
Frontiers of Estate Planning Formalism,
58 BOSTON COLLEGE L. REV.. 539-
598 (2017).

Farm Labor
Aliens

Note, Deficiencies in the Agricultural
Labor Market, 9 KENTUCKY
JOURNAL OF EQUINE
AGRICULTURE & NATURAL
RESOURCES L., 297-316 (2016-2017).

General & Social Welfare

Note, Toiling in Factory and on Farm: an
Employer-Friendly Approach to the
Conpensability of Donning and Doffing
Activities under the FLSA, 65
CLEVELAND STATE L. REV., 427-
454 (2017).

Farm Policy and Legislative Analysis
Domestic

Davidson, Secure North America's Great
Carbon Ocean by Preserving Ranching,
26 KANSAS JOURNAL OF LAW &
PUBLIC POLICY, 384-395 (2017).

Farm Policy and Legislative Analysis
International

Head, Grasslands, Agriculture, and
International Law--A Survey of
Proposed Reforms, 26 KANSAS
JOURNAL OF LAW & PUBLIC
POLICY, 297-323 (2017).

Food and Drug Law

Scrufari, Substances Generally
Recognized as Safe-Until They're Not:
Challenges in Protecting the Food
Supply in a Processed World, 36
STANFORD ENVIRONMENTAL L.
JOURNAL, 219- 271 (2017).

Student Acrticle, Dinner Is Delivered,
then Served...with a Side of Liability, 19
DUQUESNE BUSINESS L. J., 26-50
(2017).

Note, Food for Thought: Flexible Farm
to School Procurement Policies Can
Increase Access to Fresh Healthy School
Meals, 27 HEALTH MATRIX, 463-494
(2017).

Jones, Addressing Urban Health and
Food Policy through Resiliency Food
Hubs: A Case Study from Washington,
D.C., 10 ST. LOUIS UNIVERSITY
JOURNAL OF HEALTH L. & POLICY,
239-248 (2017).

Jeffery, Nutrition and Healthy Equity:
The Role of Washington, D.C.'s East
Capitol Urban Farm, 10 ST. LOUIS
UNIVERSITY JOURNAL OF HEALTH
L. & POLICY, 249-277 (2017).

Comment, Appellations and Adaptations:
Geograpical Indication, Viticulture, and
Climate Change, 26 WASHINGTON
INTERNATIONAL L. JOURNAL, 605-
634 (2017).

Cortez, Foreword: The Food Law Era, 19
SMU SCIENCE TECHNOLOGY L.
REV., 377-380 (2016).

Card, The Paradox of Clean Food and
the Food Safety Modernization Act:
Understanding the FDA'S Preventive
Controls for Human Food Rule, 19 SMU
SCIENCE TECHNOLOGY L. REV,,
381-395 (2016).

Fielder, Legal Risk and the Scientific
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Process, 19 SMU SCIENCE
TECHNOLOGY L. REV., 407-411
(2016).

Winters, Less May Be More: Reading
into FDA'S Labeling Requirements, 19
SMU SCIENCE TECHNOLOGY L.
REV., 419-430 (2016).

Forestry

Aguiar, et al., Public Conservation
Policies on Private Land: A Case Study
of the Brazilian Forest Code and
Implications for the Agro-Industry
Sector, 34 PACE ENVIRONMENTAL
L. REV., 325-378 (2017).

Hunger & Food Security Issues

Comment, Seed Banks and their
Sprouting Need for Stricter Contracts, 47
CALIFORNIA WESTERN
INTERNATIONAL L. JOURNAL, 81-
108 (2016).

Note, How to Feed the Children:
Rethinking and Building Tangible Policy
Recommendations for Providing
Supplemental Nutrition Assistance
Program (SNAP) Benefits to Children in
Mixed-Immigration Status Families, 24
GEORGETOWN JOURNAL ON
POVERTY LAW & POLICY, 287-317
(2017).

Hunting Recreation & Wildlife

Comment, International Hunting
Extradition: Why Cecil the Lion Might
Never See Justice, 42 NORTH
CAROLINA JOURNAL OF
INTERNATIONAL L., 595-624 (2016).

International Trade

Scrufari, Much Ado About Nothing:
Does the Death of the Trans-Pacific
Partnership Affect Global Food Safety?,
47 ENVIRONMENTAL LAW
REPORTER NEWS & ANALYSIS,

10439-10454 (2017).
Livestock and Packers & Stockyards

Comment, The Future Implications for
Ag-Gag Laws, 47 SETON HALL L.
REV., 915-934 (2017).

Student Article, Agroterrorism,
Resilience, and Indoor Farming, 23,
ANIMAL L., 103-140 (2016).

Marketing Boards, Marketing Orders,
Marketing Promotion, & Marketing
Quotas

Student Article, Farmers Plead the Fifth:
Is the Plea Against the Mandate to
Reserve Raisins in Home v. Department
of Agriculture Legitimate?, 36
JOURNAL OF THE NATIONAL
ASSOCIATION OF
ADMINISTRATIVE LAW
JUDICIARY, 602-637 (2016).

Patents and Other Intellectual
Property Rights in Agriculture

Comment, Appellations and Adaptations:
Geographical Indication, Viticulture, and
Climate Change, 26 WASHINGTON
INTERNATIONAL L. J., 605-634
(2017).

Note, Geographical Indicators: A Rising
International Trademark Dispute
Between Europe's Finest and Corporate
America, 34 ARIZONA JOURNAL OF
INTERNATIONAL & COMPARATIVE
L., 159-185 (2017).

Public Lands

Outka, State Lands in Modern Public
Land Law, 36 STANFORD
ENVIRONMENTAL L. JOURNAL,
147-217 (2017).

Sustainable & Organic Farming

Goeringer & Suri, Community Supported

Agriculture: How Do Maryland
Operators Manage Legal Risks?, 9
KENTUCKY JOURNAL OF EQUINE
AGRICULTURE & NATURAL
RESOURCES L., 211-219 (2016- 2017).

Bowling, Why Did the Organic Chicken
Cross the Road? To See the Proposed
Livestock Welfare Rules in the National
Organic Program, 9 KENTUCKY
JOURNAL OF EQUINE
AGRICULTURE & NATURAL
RESOURCES L., 221-236 (2016-2017).

Oldfield, Farmers Cooperatives to
Regionalize Food Systems: A Critique of
Local Food Law Scholarship and
Suggestion for Critical Reconsideration
of Existing Legal Tools for Changing the
U.S. Food System, 47
ENVIRONMENTAL LAW, 225-259
(2017).

Taxation

Taite, Saving the Farm or Giving Away
the Farm: A Critical Analysis of the
Capital Gains Tax Preferences, 53 SAN
DIEGO L. REV., 1017-1054 (2016).

Torts and Insurance

Note, Ensuring Indemnity: Why Insurers
Should Cease the Practice of
Depreciating Labor, 22 DRAKE
JOURNAL OF AGRICULTURAL L.,
65-87 (2017).

Marzen, Insurance Coverage and
Custom Farming, 9 KENTUCKY
JOURNAL OF EQUINE
AGRICULTURE & NATURAL
RESOURCES L., 191-210 (2016-2017).

Comment, One Ought Not Have so
Delicate a Nose: CAFOs, Agricultural
Nuisance, and the Rise of the Right to
Farm, 47 ENVIRONMENTAL LAW,
261-286 (2017).

Farber, Keep Out! The Efficacy of
Trespass, Nuisance, and the Privacy
Torts as Applied to Drones, 33
GEORGIA STATE UNIVERSITY L.
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REV., 359- 409 (2017).

Note, Flying Through the Loopholes:
The Need for Drone Legislation in
Michigan, 94 UNIVERSITY OF
DETROIT MERCY L. REV., 161- 194
(2017).

Trade Regulation/Antitrust

Monica, Jr., Agricultural Antitrust
Liability: What About the Reasonable
Farmer?, 22 DRAKE JOURNAL OF
AGRICULTURAL L., 1-30 (2017).

Water Rights: Agriculturally Related

Larson & Payne, Unclouding Arizona's
Water Future

, 49 ARIZONA STATE L. JOURNAL,
465-512 (2017).

Note, They Can Have my Hose when
They Pry It from my Cold, Dead Hands:
When California is Faced with a
Drought, Who Gets Water and Who
Goes Without?, 47 TEXAS
ENVIRONMENTAL L. JOURNAL, 57-
88 (2017).

Comment, Drought by Fifth
Amendment: Debunking Water Rights as
Real Property, 31 BYU JOURNAL OF
PUBLIC L., 409-436 (2017).

Student Article, A Recipe for Breach:

Kansas v. Nebraska's Unclear Equity
Standards Will Breed Interstate Water
Litigation, 20 UNIVERSITY OF
DENVER L. REV., 53-63 (2016).

If you desire a copy of any article or
further information, please contact
the Law School Library nearest your
office. The National AgLaw Center
website:
http://www.nationalaglawcenter.org
has a very extensive Agricultural Law
Bibliography. If you are looking for
agricultural law articles, please
consult this bibliographic resource on
the National AgLaw Center website.o

* Drew L. Kershen, Professor of Law,
The University of Oklahoma
Norman, OK.

*The National Agricultural Law
Center at the University of Arkansas,
Fayetteville, AR. Learn more about
the Center at
http://nationalaglawcenter.org/.
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