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127(�� :KHUH� LW� LV� IHDVLEOH��D�V\OODEXV� �KHDGQRWH��ZLOO�EH�UHOHDVHG��DV� LV�
EHLQJ� GRQH� LQ� FRQQHFWLRQ�ZLWK� WKLV� FDVH�� DW� WKH� WLPH� WKH� RSLQLRQ� LV� LVVXHG��
7KH� V\OODEXV� FRQVWLWXWHV� QR� SDUW� RI� WKH� RSLQLRQ� RI� WKH� &RXUW� EXW� KDV� EHHQ�
SUHSDUHG� E\� WKH� 5HSRUWHU� RI� 'HFLVLRQV� IRU� WKH� FRQYHQLHQFH� RI� WKH� UHDGHU��
6HH�8QLWHG�6WDWHV�Y��'HWURLW�7LPEHU�	�/XPEHU�&R�������8��6������������

6835(0(�&2857�2)�7+(�81,7('�67$7(6�

6\OODEXV�

*81'<�Y��81,7('�67$7(6�

&(57,25$5,�72�7+(�81,7('�67$7(6�&2857�2)�$33($/6�)25�
7+(�6(&21'�&,5&8,7�

1R����²������ $UJXHG�2FWREHU��������³'HFLGHG�-XQH����������

&RQJUHVV�KDV�VRXJKW��IRU�WKH�SDVW�TXDUWHU�FHQWXU\��WR�FRPEDW�VH[�FULPHV�
DQG� FULPHV� DJDLQVW� FKLOGUHQ� WKURXJK� VH[�RIIHQGHU� UHJLVWUDWLRQ�
VFKHPHV���7KH�6H[�2IIHQGHU�5HJLVWUDWLRQ�DQG�1RWLILFDWLRQ�$FW��6251$��
PDNHV� PRUH� ´XQLIRUP� DQG� HIIHFWLYHµ� WKH� SULRU� ´SDWFKZRUNµ� RI� UHJ��
LVWUDWLRQ�V\VWHPV�� 5H\QROGV�Y��8QLWHG�6WDWHV������8��6������������ 7R�
WKDW�HQG��LW�UHTXLUHV�D�EURDGHU�UDQJH�RI�VH[�RIIHQGHUV�WR�UHJLVWHU�DQG
EDFNV�XS�WKRVH�UHTXLUHPHQWV�ZLWK�FULPLQDO�SHQDOWLHV���6HFWLRQ�������
HODERUDWHV� WKH� ´>L@QLWLDO� UHJLVWUDWLRQµ�UHTXLUHPHQWV� IRU�VH[�RIIHQGHUV��
���8��6��&����������E��� �G��� �6XEVHFWLRQ��E��VHWV�RXW�WKH�JHQHUDO�UXOH��
$Q�RIIHQGHU�PXVW�UHJLVWHU�´EHIRUH�FRPSOHWLQJ�D�VHQWHQFH�RI�LPSULVRQ�
PHQW� ZLWK� UHVSHFW� WR� WKH� RIIHQVH� JLYLQJ� ULVH� WR� WKH� UHJLVWUDWLRQ� UH�
TXLUHPHQW�µ���������E��� �6XEVHFWLRQ��G��DGGUHVVHV�WKH�´>L@QLWLDO�UHJLV�
WUDWLRQ� RI� VH[� RIIHQGHUV�XQDEOH� WR� FRPSO\�ZLWK� VXEVHFWLRQ� �E��µ� 7KH�
SURYLVLRQ�VWDWHV�WKDW��IRU�LQGLYLGXDOV�FRQYLFWHG�RI�D�VH[�RIIHQVH�EHIRUH�
6251$·V� HQDFWPHQW� �´SUH�$FW� RIIHQGHUVµ��� WKH� $WWRUQH\� *HQHUDO
´VKDOO� KDYH� WKH� DXWKRULW\µ� WR� ´VSHFLI\� WKH� DSSOLFDELOLW\µ� RI� 6251$·V�
UHJLVWUDWLRQ�UHTXLUHPHQWV�DQG�´WR�SUHVFULEH�UXOHV�IRU�>WKHLU@�UHJLVWUD�
WLRQ�µ� �������G����8QGHU�WKDW�GHOHJDWHG�DXWKRULW\��WKH�$WWRUQH\�*HQ�
HUDO�LVVXHG�D�UXOH�VSHFLI\LQJ�WKDW�6251$·V�UHJLVWUDWLRQ�UHTXLUHPHQWV�
DSSO\�LQ�IXOO�WR�SUH�$FW�RIIHQGHUV�� �3HWLWLRQHU�+HUPDQ�*XQG\��D�SUH�
$FW� RIIHQGHU��ZDV� FRQYLFWHG� RI� IDLOLQJ� WR� UHJLVWHU�� %RWK� WKH�'LVWULFW�
&RXUW�DQG�WKH�6HFRQG�&LUFXLW�UHMHFWHG�KLV�FODLP�WKDW�&RQJUHVV�XQFRQ�
VWLWXWLRQDOO\� GHOHJDWHG� OHJLVODWLYH� SRZHU�ZKHQ� LW� DXWKRUL]HG� WKH�$W�
WRUQH\�*HQHUDO�WR�´VSHFLI\�WKH�DSSOLFDELOLW\µ�RI�6251$·V�UHJLVWUDWLRQ�
UHTXLUHPHQWV�WR�SUH�$FW�RIIHQGHUV��

+HOG��7KH�MXGJPHQW�LV�DIILUPHG��

����)HG��$SS[�������DIILUPHG��
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-867,&( �.$*$1�� MRLQHG� E\� -867,&( �*,16%85*�� -867,&( �%5(<(5�� DQG�
-867,&( �62720$<25�� FRQFOXGHG� WKDW� �������G�� GRHV� QRW� YLRODWH� WKH�
QRQGHOHJDWLRQ�GRFWULQH���3S���²����
�D��$UWLFOH�,�RI�WKH�&RQVWLWXWLRQ�SURYLGHV�WKDW�´>D@OO�OHJLVODWLYH�3RZ�

HUV� KHUHLQ� JUDQWHG� VKDOO� EH� YHVWHG� LQ� D� &RQJUHVV� RI� WKH� 8QLWHG�
6WDWHV�µ� ���� %DVHG�RQ�WKDW�SURYLVLRQ��WKLV�&RXUW�H[SODLQHG�HDUO\�RQ�
WKDW�&RQJUHVV�PD\�QRW�WUDQVIHU�WR�DQRWKHU�EUDQFK�´SRZHUV�ZKLFK�DUH�
VWULFWO\�DQG�H[FOXVLYHO\�OHJLVODWLYH�µ� :D\PDQ�Y��6RXWKDUG�����:KHDW��
�����²���� �%XW�&RQJUHVV�PD\�FRQIHU�VXEVWDQWLDO�GLVFUHWLRQ�RQ�H[HFX�
WLYH� DJHQFLHV� WR� LPSOHPHQW� DQG� HQIRUFH� WKH� ODZV�� � $FFRUGLQJO\�� WKH�
&RXUW�KDV�KHOG�� WLPH�DQG� WLPH�DJDLQ�� WKDW�D� VWDWXWRU\�GHOHJDWLRQ� LV�
FRQVWLWXWLRQDO�DV�ORQJ�DV�&RQJUHVV�´�¶OD\>V@�GRZQ�E\�OHJLVODWLYH�DFW�DQ�
LQWHOOLJLEOH�SULQFLSOH�WR�ZKLFK�WKH�SHUVRQ�RU�ERG\�DXWKRUL]HG�WR�>H[HU�
FLVH� WKDW� DXWKRULW\@� LV� GLUHFWHG� WR� FRQIRUP�·�µ� 0LVWUHWWD� Y�� 8QLWHG�
6WDWHV������8��6�������������*LYHQ�WKDW�VWDQGDUG��D�QRQGHOHJDWLRQ�LQ�
TXLU\�DOZD\V�EHJLQV��DQG�RIWHQ�DOPRVW�HQGV��ZLWK�VWDWXWRU\�LQWHUSUH�
WDWLRQ�� 2QO\� DIWHU� D� FRXUW� KDV� GHWHUPLQHG� D� FKDOOHQJHG� VWDWXWH·V
PHDQLQJ�FDQ� LW�GHFLGH�ZKHWKHU� WKH� ODZ�VXIILFLHQWO\�JXLGHV�H[HFXWLYH�
GLVFUHWLRQ�WR�DFFRUG�ZLWK�$UWLFOH�,���3S���²���
�E��7KLV�&RXUW�KDV�DOUHDG\�LQWHUSUHWHG��������G��WR�UHTXLUH�WKH�$W�

WRUQH\�*HQHUDO� WR� DSSO\�6251$� WR� DOO� SUH�$FW� RIIHQGHUV� DV� VRRQ�DV�
IHDVLEOH���,Q�5H\QROGV�Y��8QLWHG�6WDWHV������8��6�������WKH�&RXUW�KHOG�
WKDW� 6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV� GLG� QRW� DSSO\� RI� WKHLU� RZQ�
IRUFH� WR� SUH�$FW� RIIHQGHUV�� � %XW� LQ� GRLQJ� VR�� LW� PDGH� FOHDU� KRZ� IDU�
6251$� OLPLWHG� WKH�$WWRUQH\�*HQHUDO·V�DXWKRULW\�DQG� WKHUHE\�HIIHF�
WLYHO\� UHVROYHG� WKLV� FDVH�� � 7KH�&RXUW� VWDUWHG� IURP� WKH� SUHPLVH� WKDW�
&RQJUHVV�PHDQW� IRU� 6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV� WR� DSSO\� WR�
SUH�$FW�RIIHQGHUV��EDVHG�RQ�WKH�$FW·V�VWDWXWRU\�SXUSRVH��LWV�GHILQLWLRQ�
RI�VH[�RIIHQGHU��DQG� LWV�KLVWRU\�� �%XW� WKH�&RXUW� IRXQG�WKDW�&RQJUHVV�
KDG�FRQGLWLRQHG�SUH�$FW�RIIHQGHUV·�GXW\� WR�UHJLVWHU�RQ�D�SULRU�UXOLQJ
IURP� WKH� $WWRUQH\� *HQHUDO� EHFDXVH� ´LQVWDQWDQHRXV� UHJLVWUDWLRQµ� RI
SUH�$FW�RIIHQGHUV�´PLJKW�QRW�SURYH�IHDVLEOH�µ� ,G���DW����²������6251$��
WKH� PDMRULW\� H[SODLQHG�� FUHDWHG� D� ´SUDFWLFDO� SUREOHP>�@µ� EHFDXVH
LW�ZRXOG�UHTXLUH�´QHZO\�UHJLVWHULQJ�RU�UHUHJLVWHULQJ�D�ODUJH�QXPEHU�RI
SUH�$FW�RIIHQGHUV�µ� �,G���DW������ ,Q�DGGLWLRQ��PDQ\�SUH�$FW�RIIHQGHUV�
ZHUH� DOUHDG\� RXW� RI� SULVRQ� DQG� FRXOG� QRW� FRPSO\� ZLWK� WKH� UHTXLUH�
PHQW�WKDW�WKH\�UHJLVWHU�EHIRUH�FRPSOHWLQJ�WKHLU�VHQWHQFHV���&RQJUHVV�
WKHUHIRUH�´>D@VN>HG@�WKH�'HSDUWPHQW�RI�-XVWLFH��FKDUJHG�ZLWK�UHVSRQ�
VLELOLW\�IRU�LPSOHPHQWDWLRQ��WR�H[DPLQH�>WKH�LVVXHV@�DQG�WR�DSSO\�WKH�
QHZ�UHJLVWUDWLRQ�UHTXLUHPHQWV�DFFRUGLQJO\�µ� ,G���DW������ 2Q�WKDW�XQ�
GHUVWDQGLQJ�� WKH� $WWRUQH\� *HQHUDO·V� UROH� XQGHU� �������G�� ZDV� LP�
SRUWDQW�EXW� OLPLWHG�� ,W�ZDV� WR�DSSO\�6251$�WR�SUH�$FW�RIIHQGHUV�DV�
VRRQ�DV�KH�WKRXJKW�LW�IHDVLEOH�WR�GR�VR���3S���²���
�F��*XQG\�FODLPV�WKDW��������G��HPSRZHUV�WKH�$WWRUQH\�*HQHUDO�WR�
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GR�ZKDWHYHU� KH�ZDQWV� DV� WR� SUH�$FW� RIIHQGHUV�� LQFOXGLQJ� H[HPSWLQJ�
WKHP�IURP�UHJLVWUDWLRQ�IRUHYHU���+H�EDVHV�WKDW�DUJXPHQW�RQ�WKH�ILUVW�
KDOI�RI��������G��� LVRODWHG� IURP�HYHU\WKLQJ�HOVH�� �%XW�WKLV�&RXUW�KDV�
ORQJ� UHIXVHG� WR� FRQVWUXH� ZRUGV� ´LQ� D� YDFXXP�µ� DV� *XQG\� DWWHPSWV��
'DYLV�Y��0LFKLJDQ�'HSW��RI�7UHDVXU\������8��6������������ 5DWKHU��WKH�
&RXUW� LQWHUSUHWV� VWDWXWRU\� SURYLVLRQV³LQFOXGLQJ� GHOHJDWLRQV³E\
UHDGLQJ�WKH�WH[W� LQ�´FRQWH[Wµ�DQG�LQ�OLJKW�RI�WKH�VWDWXWRU\�´SXUSRVH�µ�
1DWLRQDO�%URDGFDVWLQJ�&R��Y��8QLWHG�6WDWHV������8��6�����������������
$SSO\LQJ� WKDW�DSSURDFK�KHUH�� LW� LV� FOHDU� WKDW��������G�� UHTXLUHV� WKH�
$WWRUQH\�*HQHUDO�WR�UHJLVWHU�SUH�$FW�RIIHQGHUV�DV�VRRQ�DV�IHDVLEOH�� ,Q�
6251$·V�VWDWHPHQW�RI�SXUSRVH��&RQJUHVV�DQQRXQFHG�WKDW�´WR�SURWHFW�
WKH� SXEOLF�µ� LW� ZDV� ´HVWDEOLVK>LQJ@� D� FRPSUHKHQVLYH� QDWLRQDO� V\VWHP�
IRU� WKH�UHJLVWUDWLRQµ�RI� ´VH[�RIIHQGHUV�µ� � �������� �7KH� WHUP�´FRPSUH�
KHQVLYHµ�PHDQV� ´DOO�HQFRPSDVVLQJµ� RU� ´VZHHSLQJ�µ� �7KDW� GHVFULSWLRQ�
FRXOG�QRW�ILW�WKH�V\VWHP�6251$�FUHDWHG�LI�WKH�$WWRUQH\�*HQHUDO�FRXOG�
GHFOLQH��IRU�DQ\�UHDVRQ�RU�QR�UHDVRQ�DW�DOO��WR�DSSO\�6251$�WR�DOO�SUH�
$FW�RIIHQGHUV�� 7KH�$FW·V�GHILQLWLRQ�RI�´VH[�RIIHQGHUµ�PDNHV�WKH�VDPH�
SRLQW�� 8QGHU� WKDW�GHILQLWLRQ��D� ´VH[�RIIHQGHUµ� LV� ´DQ� LQGLYLGXDO�ZKR�
ZDV�FRQYLFWHG�RI�D�VH[�RIIHQVH�µ��������������&RQJUHVV·V�XVH�RI�WKH�SDVW�
WHQVH� VKRZV� WKDW� 6251$�ZDV� QRW�PHUHO\� IRUZDUG�ORRNLQJ� DQG� FRQ�
ILUPV�WKDW�WKH�GHOHJDWLRQ�DOORZV�RQO\�WHPSRUDU\�H[FOXVLRQV���7KH�$FW·V�
OHJLVODWLYH�KLVWRU\�EDFNV�WKDW�DOO�XS��E\�VKRZLQJ�WKDW�WKH�QHHG�WR�UHJ�
LVWHU�SUH�$FW� RIIHQGHUV�ZDV� IURQW�DQG� FHQWHU� LQ�&RQJUHVV·V� WKLQNLQJ�
7KH� WH[W� DQG� WLWOH� RI� �������G�� WKHQ� SLQSRLQW� RQH� RI� WKH� SUDFWLFDO�
SUREOHPV� GLVFXVVHG� DERYH�� $W� WKH� PRPHQW� RI� 6251$·V� HQDFWPHQW��
PDQ\�SUH�$FW�RIIHQGHUV�ZHUH�´XQDEOH�WR�FRPSO\µ�ZLWK�WKH�$FW·V�LQLWLDO
UHJLVWUDWLRQ� UHTXLUHPHQWV�� � �������G��� � ,Q� LGHQWLI\LQJ� WKDW� LVVXH��
�������G�� LWVHOI� UHYHDOV� WKH�QDWXUH�RI� WKH�GHOHJDWLRQ�WR� WKH�$WWRUQH\�
*HQHUDO�� �,W�ZDV�WR�JLYH�KLP�WKH�WLPH�QHHGHG��LI�DQ\��WR�DGGUHVV�WKH
YDULRXV� LPSOHPHQWDWLRQ� LVVXHV� LQYROYHG� LQ� JHWWLQJ�SUH�$FW� RIIHQGHUV�
LQWR� WKH� UHJLVWUDWLRQ� V\VWHP�� �7KXV�� FRQWUDU\� WR�*XQG\�� ´VSHFLI\� WKH�
DSSOLFDELOLW\µ� GRHV� QRW� PHDQ� ´VSHFLI\�ZKHWKHU� WR� DSSO\� 6251$µ� WR�
SUH�$FW� RIIHQGHUV�DW� DOO�� �7KH�SKUDVH� LQVWHDG�PHDQV� ´VSHFLI\�KRZ� WR�
DSSO\�6251$µ�WR�SUH�$FW�RIIHQGHUV�LI�WUDQVLWLRQDO�GLIILFXOWLHV�UHTXLUH
VRPH� GHOD\�� � $QG� QR� $WWRUQH\� *HQHUDO� KDV� XVHG� �������G�� LQ� DQ\�
PRUH�H[SDQVLYH�ZD\� �3S����²���
�G��6HFWLRQ�������G�·V�GHOHJDWLRQ�WKHUHIRUH� IDOOV�ZHOO�ZLWKLQ�FRQVWL�

WXWLRQDO�ERXQGV�� �$V�QRWHG��D�GHOHJDWLRQ� LV� FRQVWLWXWLRQDO� VR� ORQJ�DV�
&RQJUHVV�VHWV�RXW�DQ�LQWHOOLJLEOH�SULQFLSOH�WR�JXLGH�WKH�GHOHJHH·V�H[HU�
FLVH�RI�DXWKRULW\�� 7KH�VWDQGDUGV� IRU� WKDW�SULQFLSOH�DUH�QRW�GHPDQG�
LQJ�� 6HH�:KLWPDQ�Y��$PHULFDQ�7UXFNLQJ�$VVQV���,QF�������8��6�������
���²������2QO\�WZLFH�LQ�WKLV�FRXQWU\·V�KLVWRU\�KDV�WKH�&RXUW�IRXQG�D�
GHOHJDWLRQ�H[FHVVLYH��LQ�HDFK�FDVH�EHFDXVH�´&RQJUHVV�KDG�IDLOHG�WR�DU�
WLFXODWH�DQ\�SROLF\�RU�VWDQGDUGµ�WR�FRQILQH�GLVFUHWLRQ���0LVWUHWWD������
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8��6��� DW� ����� Q����� VHH� $�� /�� $�� 6FKHFKWHU� 3RXOWU\� &RUS�� Y��8QLWHG�
6WDWHV�� ����8��6�� �����3DQDPD�5HILQLQJ�&R�� Y��5\DQ�� ����8��6�� �����
%\�FRQWUDVW��WKH�&RXUW�KDV�RYHU�DQG�RYHU�XSKHOG�HYHQ�YHU\�EURDG�GHO�
HJDWLRQV�� 6HH��H�J���1DWLRQDO�%URDGFDVWLQJ�&R��Y��8QLWHG�6WDWHV������
8��6�� ����� ,Q� WKDW� FRQWH[W�� WKH� GHOHJDWLRQ� LQ� 6251$� HDVLO\� SDVVHV�
PXVWHU���7KH�DXWKRULW\��������G��FRQIHUV��DV�FRPSDUHG�WR�WKH�GHOHJD�
WLRQV�WKH�&RXUW�KDV�XSKHOG� LQ�WKH�SDVW�� LV�GLVWLQFWO\�VPDOO�ERUH�� � ,Q�
GHHG�� LI� 6251$·V� GHOHJDWLRQ� LV� XQFRQVWLWXWLRQDO�� WKHQ�PRVW� RI� *RY�
HUQPHQW� LV�XQFRQVWLWXWLRQDO³GHSHQGHQW�DV�&RQJUHVV� LV� RQ� WKH�QHHG�
WR� JLYH� GLVFUHWLRQ� WR� H[HFXWLYH� RIILFLDOV� WR� LPSOHPHQW� LWV� SURJUDPV�
3S����²����
-867,&(�$/,72�FRQFOXGHG�WKDW�KH�FDQQRW�VD\�WKDW�WKH�VWDWXWH�DW�LV�

VXH� ODFNV� DQ�DGHTXDWHO\� GLVFHUQDEOH� VWDQGDUG�XQGHU� WKH�QRQGHOHJD�
WLRQ�DSSURDFK� WKH�&RXUW�KDV� WDNHQ� IRU� WKH�SDVW����\HDUV��EXW�ZRXOG�
UHFRQVLGHU�WKDW�DSSURDFK�LQ�DQ�DSSURSULDWH�FDVH���3����

�.$*$1�� -��� DQQRXQFHG� WKH� MXGJPHQW� RI� WKH� &RXUW� DQG� GHOLYHUHG� DQ�
RSLQLRQ�� LQ� ZKLFK� *,16%85*�� %5(<(5�� DQG� 62720$<25�� --��� MRLQHG�
$/,72�� -��� ILOHG� DQ� RSLQLRQ� FRQFXUULQJ� LQ� WKH� MXGJPHQW�� � *2568&+�� -���
ILOHG� D� GLVVHQWLQJ� RSLQLRQ�� LQ� ZKLFK� 52%(576�� &��-��� DQG� 7+20$6�� -���
MRLQHG�� .$9$1$8*+��-���WRRN�QR�SDUW�LQ�WKH�FRQVLGHUDWLRQ�RU�GHFLVLRQ�RI�
WKH�FDVH��
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127,&(�� 7KLV�RSLQLRQ�LV�VXEMHFW�WR�IRUPDO�UHYLVLRQ�EHIRUH�SXEOLFDWLRQ�LQ�WKH
SUHOLPLQDU\�SULQW� RI� WKH�8QLWHG�6WDWHV�5HSRUWV�� 5HDGHUV� DUH� UHTXHVWHG� WR�
QRWLI\�WKH�5HSRUWHU�RI�'HFLVLRQV��6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV��:DVK�
LQJWRQ�� '��&�� ������� RI� DQ\� W\SRJUDSKLFDO� RU� RWKHU� IRUPDO� HUURUV�� LQ� RUGHU
WKDW�FRUUHFWLRQV�PD\�EH�PDGH�EHIRUH�WKH�SUHOLPLQDU\�SULQW�JRHV�WR�SUHVV��
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-867,&(� .$*$1� DQQRXQFHG� WKH� MXGJPHQW� RI� WKH� &RXUW
DQG� GHOLYHUHG� DQ� RSLQLRQ�� LQ� ZKLFK� -867,&(� *,16%85*��
-867,&(�%5(<(5��DQG�-867,&(�62720$<25�MRLQ��
7KH� QRQGHOHJDWLRQ� GRFWULQH� EDUV� &RQJUHVV� IURP� WUDQV�

IHUULQJ� LWV� OHJLVODWLYH�SRZHU�WR�DQRWKHU�EUDQFK�RI�*RYHUQ�
PHQW�� 7KLV�FDVH�UHTXLUHV�XV�WR�GHFLGH�ZKHWKHU����8��6��&�
�������G��� HQDFWHG� DV� SDUW� RI� WKH� 6H[�2IIHQGHU� 5HJLVWUD�
WLRQ�DQG�1RWLILFDWLRQ�$FW��6251$���YLRODWHV�WKDW�GRFWULQH��
:H�KROG�LW�GRHV�QRW�� 8QGHU��������G���WKH�$WWRUQH\�*HQ�
HUDO� PXVW� DSSO\� 6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV� DV
VRRQ�DV�IHDVLEOH�WR�RIIHQGHUV�FRQYLFWHG�EHIRUH�WKH�VWDWXWH·V�
HQDFWPHQW�� 7KDW� GHOHJDWLRQ� HDVLO\� SDVVHV� FRQVWLWXWLRQDO�
PXVWHU��

,�
&RQJUHVV� KDV� VRXJKW�� IRU� WKH� SDVW� TXDUWHU� FHQWXU\�� WR

FRPEDW� VH[� FULPHV� DQG� FULPHV� DJDLQVW� FKLOGUHQ� WKURXJK
VH[�RIIHQGHU�UHJLVWUDWLRQ�VFKHPHV���,Q�������&RQJUHVV�ILUVW�
FRQGLWLRQHG� FHUWDLQ� IHGHUDO� IXQGV� RQ� 6WDWHV·� DGRSWLRQ� RI�
UHJLVWUDWLRQ�ODZV�PHHWLQJ�SUHVFULEHG�PLQLPXP�VWDQGDUGV�
6HH� -DFRE�:HWWHUOLQJ� &ULPHV� $JDLQVW� &KLOGUHQ� DQG� 6H[�
XDOO\� 9LROHQW� 2IIHQGHU� 5HJLVWUDWLRQ� $FW�� ��������� ����
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6WDW�� ������ ��� 8��6��&�� ������� HW�VHT�� ������ HG���� 7ZR�
\HDUV�ODWHU��&RQJUHVV�VWUHQJWKHQHG�WKRVH�VWDQGDUGV��PRVW
QRWDEO\�E\�LQVLVWLQJ�WKDW�6WDWHV�LQIRUP�ORFDO�FRPPXQLWLHV
RI�UHJLVWUDQWV·�DGGUHVVHV���6HH�0HJDQ·V�/DZ����������6WDW�
������ QRWH� IROORZLQJ� ��� 8��6��&�� ������� ������ HG��� 6XSS��
,,��� %\�WKDW�WLPH��HYHU\�6WDWH�DQG�WKH�'LVWULFW�RI�&ROXPELD
KDG�HQDFWHG�D�VH[�RIIHQGHU�UHJLVWUDWLRQ�ODZ���%XW�WKH�VWDWH�
VWDWXWHV� YDULHG� DORQJ� PDQ\� GLPHQVLRQV�� DQG� &RQJUHVV
FDPH�WR�UHDOL]H�WKDW�WKHLU�´ORRSKROHV�DQG�GHILFLHQFLHVµ�KDG
DOORZHG�RYHU���������VH[�RIIHQGHUV��DERXW�����RI�WKH�WRWDO��
WR�HVFDSH�UHJLVWUDWLRQ���6HH�+��5��5HS��1R�����²�����SW����
SS�� ���� ��²���� ��� ������� �UHIHUULQJ� WR� WKRVH� VH[� RIIHQGHUV
DV�´PLVVLQJµ�RU�´ORVWµ��� ,Q�������WR�DGGUHVV�WKRVH�IDLOLQJV�
&RQJUHVV�HQDFWHG�6251$���6HH�����6WDW����������8��6��&��
�������HW�VHT��
6251$�PDNHV� ´PRUH� XQLIRUP� DQG� HIIHFWLYHµ� WKH� SULRU�

´SDWFKZRUNµ� RI� VH[�RIIHQGHU� UHJLVWUDWLRQ� V\VWHPV�� � 5H\Q�
ROGV�Y��8QLWHG�6WDWHV������8��6��������������������7KH�$FW·V�
H[SUHVV�´SXUSRVHµ�LV�´WR�SURWHFW�WKH�SXEOLF�IURP�VH[�RIIHQG�
HUV� DQG� RIIHQGHUV� DJDLQVW� FKLOGUHQµ� E\� ´HVWDEOLVK>LQJ@� D�
FRPSUHKHQVLYH� QDWLRQDO� V\VWHP� IRU� >WKHLU@� UHJLVWUDWLRQ�µ
�������� 7R� WKDW� HQG��6251$�FRYHUV�PRUH� VH[�RIIHQGHUV��
DQG�LPSRVHV�PRUH�RQHURXV�UHJLVWUDWLRQ�UHTXLUHPHQWV��WKDQ�
PRVW� 6WDWHV� KDG� EHIRUH�� 7KH� $FW� DOVR� EDFNV� XS� WKRVH�
UHTXLUHPHQWV� ZLWK� QHZ� FULPLQDO� SHQDOWLHV�� � $Q\� SHUVRQ�
UHTXLUHG�WR�UHJLVWHU�XQGHU�6251$�ZKR�NQRZLQJO\�IDLOV�WR�
GR� VR� �DQG� ZKR� WUDYHOV� LQ �LQWHUVWDWH� FRPPHUFH�� PD\� EH
LPSULVRQHG�IRU�XS�WR�WHQ�\HDUV���6HH����8��6��&��������D��
7KH�EDVLF�UHJLVWUDWLRQ�VFKHPH�ZRUNV�DV�IROORZV�� $�´VH[�

RIIHQGHUµ� LV� GHILQHG� DV� ´DQ� LQGLYLGXDO� ZKR�ZDV� FRQYLFWHG�
RIµ� VSHFLILHG� FULPLQDO� RIIHQVHV�� DOO� RIIHQVHV� ´LQYROYLQJ� D
VH[XDO� DFW� RU� VH[XDO� FRQWDFWµ� DQG� DGGLWLRQDO� RIIHQVHV�
´DJDLQVW�D�PLQRU�µ�����8��6��&������������������$���������6XFK�
DQ� LQGLYLGXDO� PXVW� UHJLVWHU³SURYLGH� KLV� QDPH�� DGGUHVV��
DQG� FHUWDLQ� RWKHU� LQIRUPDWLRQ³LQ� HYHU\� 6WDWH� ZKHUH� KH
UHVLGHV��ZRUNV��RU�VWXGLHV���6HH���������D�����������$QG�KH�
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PXVW�NHHS�WKH�UHJLVWUDWLRQ�FXUUHQW��DQG�SHULRGLFDOO\�UHSRUW
LQ� SHUVRQ� WR� D� ODZ� HQIRUFHPHQW� RIILFH�� IRU� D� SHULRG� RI� EH�
WZHHQ�ILIWHHQ�\HDUV�DQG� OLIH� �GHSHQGLQJ�RQ�WKH�VHYHULW\�RI
KLV� FULPH� DQG� KLV� KLVWRU\� RI� UHFLGLYLVP��� � 6HH� ���������
�������
6HFWLRQ������³WKH�GLVSXWHG�SURYLVLRQ�KHUH³HODERUDWHV

WKH� ´>L@QLWLDO� UHJLVWUDWLRQµ� UHTXLUHPHQWV� IRU� VH[� RIIHQGHUV��
��������E��� �G��� � 6XEVHFWLRQ� �E�� VHWV� RXW� WKH�JHQHUDO� UXOH��
$Q�RIIHQGHU�PXVW�UHJLVWHU�´EHIRUH�FRPSOHWLQJ�D�VHQWHQFH�RI�
LPSULVRQPHQW�ZLWK�UHVSHFW�WR�WKH�RIIHQVH�JLYLQJ�ULVH�WR�WKH
UHJLVWUDWLRQ� UHTXLUHPHQWµ� �RU�� LI� WKH� RIIHQGHU� LV� QRW� VHQ�
WHQFHG� WR� SULVRQ�� ´QRW� ODWHU� WKDQ� >WKUHH@� EXVLQHVV� GD\V
DIWHU�EHLQJ�VHQWHQFHGµ��� 7ZR�SURYLVLRQV�GRZQ��VXEVHFWLRQ
�G��DGGUHVVHV��LQ�LWV�WLWOH·V�ZRUGV��WKH�´>L@QLWLDO�UHJLVWUDWLRQ
RI� VH[� RIIHQGHUV� XQDEOH� WR� FRPSO\� ZLWK� VXEVHFWLRQ� �E��µ�
7KH�SURYLVLRQ�VWDWHV��

´7KH�$WWRUQH\�*HQHUDO� VKDOO� KDYH� WKH� DXWKRULW\� WR
VSHFLI\� WKH� DSSOLFDELOLW\� RI� WKH� UHTXLUHPHQWV� RI� WKLV�
VXEFKDSWHU� WR� VH[� RIIHQGHUV� FRQYLFWHG� EHIRUH� WKH� HQ�
DFWPHQW�RI� WKLV�FKDSWHU� ������DQG�WR�SUHVFULEH�UXOHV� IRU�
WKH� UHJLVWUDWLRQ� RI� DQ\� VXFK� VH[� RIIHQGHUV� DQG� IRU�
RWKHU� FDWHJRULHV� RI� VH[� RIIHQGHUV� ZKR� DUH� XQDEOH� WR
FRPSO\�ZLWK�VXEVHFWLRQ��E��µ�

6XEVHFWLRQ� �G��� LQ� RWKHU� ZRUGV�� IRFXVHV� RQ� LQGLYLGXDOV�
FRQYLFWHG� RI� D� VH[� RIIHQVH� EHIRUH� 6251$·V� HQDFWPHQW³D�
JURXS�ZH�ZLOO�FDOO�SUH�$FW�RIIHQGHUV�� 0DQ\�RI� WKHVH� LQGL�
YLGXDOV�ZHUH�XQUHJLVWHUHG�DW� WKH� WLPH�RI�6251$·V�HQDFW�
PHQW�� HLWKHU�EHFDXVH�SUH�H[LVWLQJ� ODZ�GLG�QRW� FRYHU� WKHP
RU�EHFDXVH�WKH\�KDG�VXFFHVVIXOO\�HYDGHG�WKDW�ODZ��VR�ZHUH�
´ORVWµ�WR�WKH�V\VWHP��� 6HH�VXSUD��DW���� $QG�RI�WKRVH�SRWHQ�
WLDO�QHZ�UHJLVWUDQWV��PDQ\�RU�PRVW�FRXOG�QRW�FRPSO\�ZLWK
VXEVHFWLRQ��E�·V�UHJLVWUDWLRQ�UXOH�EHFDXVH�WKH\�KDG�DOUHDG\
FRPSOHWHG�WKHLU�SULVRQ�VHQWHQFHV���)RU�WKH�HQWLUH�JURXS�RI�
SUH�$FW�RIIHQGHUV��RQFH�DJDLQ��WKH�$WWRUQH\�*HQHUDO�´VKDOO�
KDYH� WKH� DXWKRULW\µ� WR� ´VSHFLI\� WKH� DSSOLFDELOLW\µ� RI�
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6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV� DQG� ´WR� SUHVFULEH�
UXOHV�IRU�>WKHLU@�UHJLVWUDWLRQ�µ�
8QGHU� WKDW� GHOHJDWHG� DXWKRULW\�� WKH� $WWRUQH\� *HQHUDO

LVVXHG� DQ� LQWHULP� UXOH� LQ� )HEUXDU\� ������ VSHFLI\LQJ� WKDW
6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV� DSSO\� LQ� IXOO� WR� ´VH[�
RIIHQGHUV�FRQYLFWHG�RI�WKH�RIIHQVH�IRU�ZKLFK�UHJLVWUDWLRQ�LV
UHTXLUHG�SULRU�WR�WKH�HQDFWPHQW�RI�WKDW�$FW�µ�����)HG��5HJ��
������ 7KH�ILQDO�UXOH��LVVXHG�LQ�'HFHPEHU�������UHLWHUDWHG�
WKDW�6251$�DSSOLHV�WR�DOO�SUH�$FW�RIIHQGHUV������)HG��5HJ�
������� 7KDW�UXOH�KDV�UHPDLQHG�WKH�VDPH�WR�WKLV�GD\��
3HWLWLRQHU� +HUPDQ� *XQG\� LV� D� SUH�$FW� RIIHQGHU�� � 7KH�

\HDU�EHIRUH�6251$·V�HQDFWPHQW��KH�SOHDGHG�JXLOW\�XQGHU
0DU\ODQG� ODZ� IRU� VH[XDOO\� DVVDXOWLQJ�D�PLQRU�� �$IWHU�KLV�
UHOHDVH� IURP� SULVRQ� LQ� ������*XQG\� FDPH� WR� OLYH� LQ�1HZ�
<RUN���%XW�KH�QHYHU�UHJLVWHUHG�WKHUH�DV�D�VH[�RIIHQGHU���$�
IHZ�\HDUV�ODWHU��KH�ZDV�FRQYLFWHG�IRU�IDLOLQJ�WR�UHJLVWHU��LQ�
YLRODWLRQ�RI���������+H�DUJXHG�EHORZ��DPRQJ�RWKHU�WKLQJV��
WKDW� &RQJUHVV� XQFRQVWLWXWLRQDOO\� GHOHJDWHG� OHJLVODWLYH
SRZHU�ZKHQ�LW�DXWKRUL]HG�WKH�$WWRUQH\�*HQHUDO�WR�´VSHFLI\
WKH�DSSOLFDELOLW\µ�RI�6251$·V�UHJLVWUDWLRQ�UHTXLUHPHQWV�WR�
SUH�$FW� RIIHQGHUV�� �������G��� 7KH� 'LVWULFW� &RXUW� DQG�
&RXUW� RI� $SSHDOV� IRU� WKH� 6HFRQG� &LUFXLW� UHMHFWHG� WKDW
FODLP�� VHH�����)HG��$SS[������ ��������DV�KDG�HYHU\�RWKHU�
FRXUW��LQFOXGLQJ�HOHYHQ�&RXUWV�RI�$SSHDOV��WR�FRQVLGHU�WKH�
LVVXH�� :H� QRQHWKHOHVV� JUDQWHG� FHUWLRUDUL�� � ���� 8��6�� BB�
�������� 7RGD\��ZH�MRLQ�WKH�FRQVHQVXV�DQG�DIILUP��

,,�
$UWLFOH�,�RI� WKH�&RQVWLWXWLRQ�SURYLGHV�WKDW� ´>D@OO� OHJLVOD�

WLYH�3RZHUV�KHUHLQ�JUDQWHG�VKDOO�EH�YHVWHG� LQ�D�&RQJUHVV�
RI�WKH�8QLWHG�6WDWHV�µ� ���� $FFRPSDQ\LQJ�WKDW�DVVLJQPHQW�
RI� SRZHU� WR� &RQJUHVV� LV� D� EDU� RQ� LWV� IXUWKHU� GHOHJDWLRQ�
&RQJUHVV��WKLV�&RXUW�H[SODLQHG�HDUO\�RQ��PD\�QRW�WUDQVIHU
WR� DQRWKHU� EUDQFK� ´SRZHUV� ZKLFK� DUH� VWULFWO\� DQG� H[FOX�
VLYHO\�OHJLVODWLYH�µ��:D\PDQ�Y��6RXWKDUG�����:KHDW�������²�
��� �������� %XW� WKH� &RQVWLWXWLRQ� GRHV� QRW� ´GHQ\> @� WR� WKH�
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&RQJUHVV�WKH�QHFHVVDU\�UHVRXUFHV�RI�IOH[LELOLW\�DQG�SUDFWL�
FDOLW\�>WKDW�HQDEOH�LW@�WR�SHUIRUP�LWV�IXQFWLRQ>V@�µ��<DNXV�Y��
8QLWHG� 6WDWHV�� ����8��6�� ����� ���� ������� �LQWHUQDO� TXRWD�
WLRQ� PDUNV� RPLWWHG��� &RQJUHVV� PD\� ´REWDLQ> @� WKH� DVVLV�
WDQFH�RI�LWV�FRRUGLQDWH�%UDQFKHVµ³DQG�LQ�SDUWLFXODU��PD\�
FRQIHU� VXEVWDQWLDO� GLVFUHWLRQ� RQ� H[HFXWLYH� DJHQFLHV� WR
LPSOHPHQW� DQG� HQIRUFH� WKH� ODZV�� 0LVWUHWWD� Y�� 8QLWHG�
6WDWHV�� ���� 8��6�� ����� ���� �������� � ´>,@Q� RXU� LQFUHDVLQJO\�
FRPSOH[� VRFLHW\�� UHSOHWH� ZLWK� HYHU� FKDQJLQJ� DQG� PRUH
WHFKQLFDO�SUREOHPV�µ�WKLV�&RXUW�KDV�XQGHUVWRRG�WKDW�´&RQ�
JUHVV�VLPSO\�FDQQRW�GR�LWV�MRE�DEVHQW�DQ�DELOLW\�WR�GHOHJDWH�
SRZHU�XQGHU�EURDG�JHQHUDO�GLUHFWLYHV�µ��,ELG�� 6R�ZH�KDYH�
KHOG��WLPH�DQG�DJDLQ��WKDW�D�VWDWXWRU\�GHOHJDWLRQ�LV�FRQVWL�
WXWLRQDO�DV�ORQJ�DV�&RQJUHVV�´OD\>V@�GRZQ�E\�OHJLVODWLYH�DFW�
DQ� LQWHOOLJLEOH� SULQFLSOH� WR� ZKLFK� WKH� SHUVRQ� RU� ERG\� DX�
WKRUL]HG�WR�>H[HUFLVH�WKH�GHOHJDWHG�DXWKRULW\@�LV�GLUHFWHG�WR
FRQIRUP�µ� ,ELG�� �TXRWLQJ� -�� :�� +DPSWRQ�� -U��� 	� &R�� Y��
8QLWHG� 6WDWHV�� ���� 8�� 6�� ����� ���� �������� EUDFNHWV� LQ�
RULJLQDO��
*LYHQ� WKDW� VWDQGDUG�� D� QRQGHOHJDWLRQ� LQTXLU\� DOZD\V

EHJLQV� �DQG�RIWHQ�DOPRVW�HQGV��ZLWK�VWDWXWRU\� LQWHUSUHWD�
WLRQ�� 7KH�FRQVWLWXWLRQDO�TXHVWLRQ�LV�ZKHWKHU�&RQJUHVV�KDV�
VXSSOLHG�DQ�LQWHOOLJLEOH�SULQFLSOH�WR�JXLGH�WKH�GHOHJHH·V�XVH�
RI�GLVFUHWLRQ�� 6R�WKH�DQVZHU�UHTXLUHV�FRQVWUXLQJ�WKH�FKDO�
OHQJHG� VWDWXWH� WR� ILJXUH� RXW� ZKDW� WDVN� LW� GHOHJDWHV� DQG�
ZKDW�LQVWUXFWLRQV�LW�SURYLGHV���6HH��H�J���:KLWPDQ�Y��$PHU�
LFDQ�7UXFNLQJ�$VVQV���,QF�������8��6�������������������FRQ�
VWUXLQJ� WKH� WH[W� RI� D� GHOHJDWLRQ� WR� SODFH� FRQVWLWXWLRQDOO\�
DGHTXDWH� ´OLPLWV� RQ� WKH� (3$·V� GLVFUHWLRQµ��� $PHULFDQ�
3RZHU�	�/LJKW�&R�� Y��6(&�� ����8��6�� ���� ���²���� �������
�LQWHUSUHWLQJ� D� VWDWXWRU\� GHOHJDWLRQ�� LQ� OLJKW� RI� LWV� ´SXU�
SRVH>�@� IDFWXDO� EDFNJURXQG>�� DQG@� FRQWH[W�µ� WR� SURYLGH�
VXIILFLHQWO\� ´GHILQLWHµ� VWDQGDUGV��� 2QO\� DIWHU� D� FRXUW� KDV�
GHWHUPLQHG� D� FKDOOHQJHG� VWDWXWH·V�PHDQLQJ� FDQ� LW� GHFLGH�
ZKHWKHU�WKH�ODZ�VXIILFLHQWO\�JXLGHV�H[HFXWLYH�GLVFUHWLRQ�WR�
DFFRUG�ZLWK�$UWLFOH�,���$QG�LQGHHG��RQFH�D�FRXUW�LQWHUSUHWV�
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WKH�VWDWXWH��LW�PD\�ILQG�WKDW�WKH�FRQVWLWXWLRQDO�TXHVWLRQ�DOO�
EXW�DQVZHUV�LWVHOI��
7KDW� LV� WKH� FDVH� KHUH�� EHFDXVH� �������G�� GRHV� QRW� JLYH

WKH� $WWRUQH\� *HQHUDO� DQ\WKLQJ� OLNH� WKH� ´XQJXLGHGµ� DQG
´XQFKHFNHGµ� DXWKRULW\� WKDW� *XQG\� VD\V�� � %ULHI� IRU� 3HWL�
WLRQHU����������7KH�SURYLVLRQ��LQ�*XQG\·V�YLHZ��´JUDQWV�WKH
$WWRUQH\� *HQHUDO� SOHQDU\� SRZHU� WR� GHWHUPLQH� 6251$·V�
DSSOLFDELOLW\� WR� SUH�$FW� RIIHQGHUV³WR� UHTXLUH� WKHP� WR�
UHJLVWHU��RU�QRW��DV�VKH�VHHV�ILW��DQG�WR�FKDQJH�KHU�SROLF\�IRU�
DQ\�UHDVRQ�DQG�DW�DQ\�WLPH�µ� �,G���DW����� ,I�WKDW�ZHUH�VR��
ZH� ZRXOG� IDFH� D� QRQGHOHJDWLRQ� TXHVWLRQ�� � %XW� LW� LV� QRW��
7KLV�&RXUW�KDV�DOUHDG\�LQWHUSUHWHG��������G��WR�VD\�VRPH�
WKLQJ�GLIIHUHQW³WR�UHTXLUH� WKH�$WWRUQH\�*HQHUDO� WR�DSSO\
6251$� WR� DOO� SUH�$FW� RIIHQGHUV� DV� VRRQ� DV� IHDVLEOH�� � 6HH�
5H\QROGV������8��6���DW����²������$QG�UHYLVLWLQJ�WKDW�LVVXH
\HW�PRUH� IXOO\� WRGD\��ZH�UHDFK�WKH�VDPH�FRQFOXVLRQ�� �7KH�
WH[W��FRQVLGHUHG�DORQJVLGH�LWV�FRQWH[W��SXUSRVH��DQG�KLVWRU\��
PDNHV� FOHDU� WKDW� WKH� $WWRUQH\� *HQHUDO·V� GLVFUHWLRQ�
H[WHQGV� RQO\� WR� FRQVLGHULQJ� DQG� DGGUHVVLQJ� IHDVLELOLW\�
LVVXHV�� *LYHQ� WKDW� VWDWXWRU\�PHDQLQJ��*XQG\·V� FRQVWLWX�
WLRQDO�FODLP�PXVW�IDLO�� �6HFWLRQ�������G�·V�GHOHJDWLRQ�IDOOV
ZHOO�ZLWKLQ�SHUPLVVLEOH�ERXQGV��

$�
7KLV�LV�QRW�WKH�ILUVW�WLPH�WKLV�&RXUW�KDV�KDG�WR�LQWHUSUHW�

�������G��� ,Q� 5H\QROGV�� WKH� &RXUW� FRQVLGHUHG� ZKHWKHU�
6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV� DSSOLHG� RI� WKHLU� RZQ
IRUFH�WR�SUH�$FW�RIIHQGHUV�RU�LQVWHDG�DSSOLHG�RQO\�RQFH�WKH�
$WWRUQH\�*HQHUDO� VDLG� WKH\� GLG�� �:H� UHDG� WKH� VWDWXWH� DV�
DGRSWLQJ� WKH� ODWWHU�DSSURDFK�� �%XW�HYHQ�DV�ZH�GLG�VR��ZH�
PDGH�FOHDU�KRZ�IDU�6251$�OLPLWHG�WKH�$WWRUQH\�*HQHUDO·V
DXWKRULW\�� $QG� LQ� WKDW� ZD\�� ZH� HIIHFWLYHO\� UHVROYHG� WKH
FDVH�QRZ�EHIRUH�XV�
� (YHU\WKLQJ� LQ�5H\QROGV� VWDUWHG� IURP� WKH� SUHPLVH� WKDW�
&RQJUHVV�PHDQW�IRU�6251$·V�UHJLVWUDWLRQ�UHTXLUHPHQWV�WR�
DSSO\� WR� SUH�$FW� RIIHQGHUV�� � 7KH� PDMRULW\� UHFRXQWHG�
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6251$·V� ´EDVLF� VWDWXWRU\� SXUSRVH�µ� IRXQG� LQ� LWV� WH[W�� DV�
IROORZV��´WKH� ¶HVWDEOLVK>PHQW�RI@�D�FRPSUHKHQVLYH�QDWLRQDO
V\VWHP�IRU�WKH�UHJLVWUDWLRQ�RI�>VH[@�RIIHQGHUV·�WKDW�LQFOXGHV�
RIIHQGHUV� ZKR� FRPPLWWHG� WKHLU� RIIHQVHV� EHIRUH� WKH� $FW�
EHFDPH�ODZ�µ� ����8��6���DW������TXRWLQJ���������HPSKDVLV
DQG� DOWHUDWLRQV� LQ� RULJLQDO�� FLWDWLRQ� RPLWWHG��� � 7KDW� SXU�
SRVH�� WKH� PDMRULW\� IXUWKHU� QRWHG�� LQIRUPHG� 6251$·V�
´EURDG> @µ�GHILQLWLRQ�RI�´VH[�RIIHQGHU�µ�ZKLFK�´LQFOXGH>V@�DQ\�
¶LQGLYLGXDO� ZKR�ZDV� FRQYLFWHG� RI� D� VH[� RIIHQVH�· µ� ,G��� DW�
���� �TXRWLQJ������������HPSKDVLV�DGGHG��� �$QG�WKRVH� WZR�
SURYLVLRQV�ZHUH� DW� RQH�ZLWK� ´>W@KH�$FW·V� KLVWRU\�µ� � ,G��� DW�
����� 4XRWLQJ� VWDWHPHQWV� IURP� ERWK� WKH� +RXVH� DQG� WKH
6HQDWH�DERXW� WKH� VH[�RIIHQGHUV� WKHQ� ´ORVWµ� WR� WKH� V\VWHP��
5H\QROGV� H[SODLQHG� WKDW� WKH� $FW·V� ´VXSSRUWHUV� SODFHG
FRQVLGHUDEOH� LPSRUWDQFH� XSRQ� WKH� UHJLVWUDWLRQ� RI� SUH�$FW
RIIHQGHUV�µ� ,ELG�� ,Q� UHFRJQL]LQJ� DOO� WKLV�� WKH� PDMRULW\�
�WHPSRUDULO\�� ERQGHG� ZLWK� WKH� GLVVHQWLQJ� -XVWLFHV�� ZKR
IRXQG�LW�REYLRXV�WKDW�6251$�ZDV�´PHDQW�WR�FRYHU�SUH�$FW�
RIIHQGHUV�µ� ,G���DW������6FDOLD��-���GLVVHQWLQJ����$QG�LQGHHG��
WKH� GLVVHQW� HPSKDVL]HG� WKDW� FRPPRQ� JURXQG�� UHPDUNLQJ�
WKDW�´WKH�&RXUW�DFNQRZOHGJHVµ�DQG�´ULJKWO\�EHOLHYHVµ�WKDW
UHJLVWUDWLRQ� RI� SUH�$FW� RIIHQGHUV� ZDV� ´ZKDW� WKH� VWDWXWH
VRXJKW�WR�DFKLHYH�µ� ,G���DW����²������
%XW� LI� WKDW�ZDV� VR��ZK\�KDG�&RQJUHVV� �DV� WKH�PDMRULW\

KHOG��FRQGLWLRQHG�WKH�SUH�$FW�RIIHQGHUV·�GXW\�WR�UHJLVWHU�RQ�
D� SULRU� ´UXOLQJ� IURP� WKH�$WWRUQH\�*HQHUDOµ"� � ,G��� DW� �����
7KH�PDMRULW\�KDG�D�VLPSOH�DQVZHU��´>,@QVWDQWDQHRXV�UHJLV�
WUDWLRQµ�RI�SUH�$FW�RIIHQGHUV�´PLJKW�QRW�SURYH�IHDVLEOH�µ�RU�

³³³³³³�
�$V�WR� WKDW�SRLQW�� WKH�GLVVHQW�FULWLFL]HG� WKH�PDMRULW\�RQO\� IRU�EDVLQJ

LWV�YLHZ�LQ�SDUW�RQ�OHJLVODWLYH�KLVWRU\�������8��6���DW������Q���RSLQLRQ�RI�
6FDOLD�� -���� � 7KH� GLVVHQW� IRXQG� WKH� PDMRULW\·V� H[FXUVLRQ� LQWR� KLVWRU\�
´TXLWH� VXSHUIOXRXVµ� JLYHQ� WKDW� WKH� ´WH[W� RI� WKH� $FW� LWVHOI� PDNHV� FOHDU�
WKDW�&RQJUHVV�VRXJKWµ� WR�HQVXUH� WKH�UHJLVWUDWLRQ�RI�DOO�SUH�$FW�RIIHQG�
HUV�� ,ELG�� ,Q�UHDFKLQJ�WKDW�FRQFOXVLRQ�� WKH�GLVVHQW�UHOLHG�RQ�WKH�$FW·V�
H[SUHVV� VWDWHPHQW� RI� SXUSRVH� DQG� LWV� ´VH[� RIIHQGHUµ� GHILQLWLRQ�� 6HH�
LQIUD��DW���²����
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´>D@W� OHDVW�&RQJUHVV�PLJKW�ZHOO�KDYH� VR� WKRXJKW�µ� ,G��� DW�
���²���������� +HUH��WKH�PDMRULW\�H[SODLQHG�WKDW�6251$·V
UHTXLUHPHQWV� GLYHUJHG� IURP� SULRU� VWDWH� ODZ�� � 6HH� LG��� DW�
����� VXSUD�� DW� ��� 6RPH� SUH�$FW� RIIHQGHUV� �DV� GHILQHG� E\
6251$��KDG�QHYHU� QHHGHG� WR� UHJLVWHU� EHIRUH�� RWKHUV� KDG
RQFH�KDG�WR�UHJLVWHU��EXW�KDG�IXOILOOHG�WKHLU�ROG�REOLJDWLRQV��
$QG� VWLOO� RWKHUV� �WKH� ´ORVWµ� RU� ´PLVVLQJµ� RIIHQGHUV�� VKRXOG
KDYH�UHJLVWHUHG��EXW�KDG�HVFDSHG�WKH�V\VWHP���$V�D�UHVXOW��
6251$� FUHDWHG� D� ´SUDFWLFDO� SUREOHP>@µ�� ,W�ZRXOG� UHTXLUH�
´QHZO\�UHJLVWHULQJ�RU�UHUHJLVWHULQJ�D�ODUJH�QXPEHU�RI�SUH�
$FW�RIIHQGHUV�µ� 5H\QROGV������8��6���DW������LQWHUQDO�TXR�
WDWLRQ�PDUNV�RPLWWHG��� $QG�DWWDFKHG�WR�WKDW�EURDG�IHDVL�
ELOLW\�FRQFHUQ�ZDV�D�PRUH�WHFKQLFDO�RQH�� 5HFDOO�WKDW�XQGHU�
6251$� ´D� VH[� RIIHQGHU� PXVW� LQLWLDOO\� UHJLVWHU� EHIRUH
FRPSOHWLQJ� KLV� ¶VHQWHQFH� RI� LPSULVRQPHQW�· µ� � ,G��� DW� ����
�TXRWLQJ� �������E���� VHH� VXSUD�� DW� ��� %XW� PDQ\� SUH�$FW�
RIIHQGHUV�ZHUH�DOUHDG\�RXW�RI�SULVRQ�� VR� FRXOG�QRW� FRPSO\
ZLWK� WKDW� UHTXLUHPHQW�� � 7KDW� LQDELOLW\� UDLVHG� TXHVWLRQV
DERXW�´KRZ>@�WKH�QHZ�UHJLVWUDWLRQ�UHTXLUHPHQWV�DSSOLHG�WR
WKHP�µ� ����8��6���DW������ � ´&RQJUHVV>·V@� VROXWLRQµ� WR�ERWK�
WKRVH� GLIILFXOWLHV� ZDV� WKH� VDPH�� &RQJUHVV� ´>D@VN>HG@� WKH
'HSDUWPHQW� RI� -XVWLFH�� FKDUJHG� ZLWK� UHVSRQVLELOLW\� IRU�
LPSOHPHQWDWLRQ�� WR�H[DPLQH� >WKH� LVVXHV@�DQG�WR�DSSO\� WKH�
QHZ�UHJLVWUDWLRQ�UHTXLUHPHQWV�DFFRUGLQJO\�µ��,ELG��
2Q� WKDW� XQGHUVWDQGLQJ�� WKH� $WWRUQH\� *HQHUDO·V� UROH�

XQGHU� �������G�� ZDV� LPSRUWDQW� EXW� OLPLWHG�� ,W� ZDV� WR�
DSSO\�6251$�WR�SUH�$FW�RIIHQGHUV�DV�VRRQ�DV�KH�WKRXJKW�LW�
IHDVLEOH� WR� GR� VR�� � 7KDW� VWDWXWRU\� GHOHJDWLRQ�� WKH� &RXUW�
H[SODLQHG��ZRXOG�´LQYROYH>@�LPSOHPHQWDWLRQ�GHOD\�µ��,G���DW�
����� %XW�QR�PRUH�WKDQ�WKDW�� &RQJUHVV�KDG�PDGH�FOHDU�LQ�
6251$·V� WH[W� WKDW� WKH� QHZ� UHJLVWUDWLRQ� UHTXLUHPHQWV
ZRXOG�DSSO\�WR�SUH�$FW�RIIHQGHUV���6HH�LG���DW����²������6R�
�WKH�&RXUW�FRQWLQXHG��´WKHUH�ZDV�QR�QHHGµ�IRU�&RQJUHVV�WR�
ZRUU\�DERXW�WKH�´XQUHDOLVWLF�SRVVLELOLW\µ�WKDW�´WKH�$WWRUQH\�
*HQHUDO� ZRXOG� UHIXVH� WR� DSSO\µ� WKRVH� UHTXLUHPHQWV� RQ�
VRPH� H[FHVVLYHO\� EURDG� YLHZ� RI� KLV� DXWKRULW\� XQGHU�
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�������G��� ,G��� DW� ���²����� � 5HDVRQDEO\� UHDG�� 6251$
HQDEOHG� WKH� $WWRUQH\�*HQHUDO� RQO\� WR� DGGUHVV� �DV� DSSUR�
SULDWH�� WKH� ´SUDFWLFDO� SUREOHPVµ� LQYROYLQJ� SUH�$FW� RIIHQG�
HUV� EHIRUH� UHTXLULQJ� WKHP� WR� UHJLVWHU�� ,G��� DW� ����� 7KH�
GHOHJDWLRQ�ZDV�D�VWRSJDS��DQG�QRWKLQJ�PRUH��
� *XQG\� GLVPLVVHV� 5H\QROGV·V� UHOHYDQFH�� EXW� KLV� DUJX�
PHQWV� FRPH� XS� VKRUW� � 7R� EHJLQ�� KH� FRQWHQGV� WKDW�5H\�
QROGV� VSRNH� ´WHQWDWLYH>O\@µ³ZLWK� ´PLJKW>V@�� PD\>V@�� RU
FRXOG>V@µ³DERXW� &RQJUHVV·V� UHDVRQV� IRU� HQDFWLQJ
�������G��� 5HSO\�%ULHI� ���� VHH� VXSUD�� DW� �� �TXRWLQJ� VXFK�
SKUDVHV��� *XQG\� FRQFOXGHV� IURP� VXFK� FRQVWUXFWLRQV³�
ZKLFK�DUH� LQGHHG�SUHVHQW³WKDW� WKH�&RXUW�ZDV� ´QRW�RIIHU�
LQJ� D� GHILQLWLYH� UHDGLQJ� RI� WKH� VWDWXWH�µ� 5HSO\� %ULHI� ���
%XW� WKH�&RXUW�XVHG� WKRVH� ORFXWLRQV� WR� FRQYH\�QRW� LWV�RZQ�
XQFHUWDLQW\�EXW�&RQJUHVV·V�� �7KH�SRLQW�RI�WKH�RSLQLRQ�ZDV
WKDW� &RQJUHVV� KDG� TXHVWLRQV� DERXW� KRZ� EHVW� WR� SKDVH
6251$·V� DSSOLFDWLRQ� WR� SUH�$FW� RIIHQGHUV�� VR� JDYH� WKH�
$WWRUQH\� *HQHUDO� IOH[LELOLW\� RQ� WLPLQJ�� 7KH� ´PLJKWV�
PD\V�� DQG� FRXOGVµ� ZHUH� WKHUH� WR� GHVFULEH� WKH� OHJLVODWLYH�
PLQGVHW�UHVSRQVLEOH�IRU��������G���DQG�WKXV�IRUPHG�SDUW�RI
WKH�&RXUW·V�RZQ³\HV��´GHILQLWLYHµ³YLHZ�RI�WKDW�SURYLVLRQ·V�
PHDQLQJ�� $QWLFLSDWLQJ�WKDW�H[SODQDWLRQ��*XQG\�IDOOV�EDFN�
RQ� WKH�FODLP�WKDW� WKH�&RXUW·V�DFFRXQW�RI�&RQJUHVV·V�PRWL�
YDWLRQV� ´FDQQRW� VXSSO\� WKH� LQWHOOLJLEOH�SULQFLSOH�&RQJUHVV
IDLOHG�WR�HQDFW� LQWR� ODZ�µ� �,G���DW���� �FLWLQJ�:KLWPDQ������
8��6���DW������� %XW�WKH�&RXUW�LQ�5H\QROGV�GLG�QRW�LQYHQW�D�
VWDQGDUG� &RQJUHVV� RPLWWHG�� � 5DWKHU�� WKH� &RXUW� UHDG� WKH�
VWDWXWH� WR� FRQWDLQ� D� VWDQGDUG³DJDLQ�� WKDW� WKH� $WWRUQH\�

³³³³³³�
�2QFH�DJDLQ��WKH�GLVVHQW�DJUHHG�ZLWK�WKH�&RXUW�WKDW��������G��FRXOG�

QRW� VHQVLEO\� EH� UHDG� WR� JLYH� WKH�$WWRUQH\�*HQHUDO� DQ\� JUHDWHU� SRZHU�
´>,@W� LV� VLPSO\� LPSODXVLEOH�µ� WKH� GLVVHQW� FRQFOXGHG�� ´WKDW� WKH�$WWRUQH\
*HQHUDO�ZDV�JLYHQ�GLVFUHWLRQ�WR�GHWHUPLQH�ZKHWKHU�FRYHUDJH�RI�SUH�$FW�
RIIHQGHUV� �RQH�RI� WKH�SXUSRVHV�RI� WKH�$FW�� VKRXOG�H[LVW�µ� � ����8��6��� DW�
�����RSLQLRQ�RI�6FDOLD��-�����7KH�GLVVHQW�SDUWHG�ZD\V�ZLWK�WKH�&RXUW�RQO\�
LQ� LQWHUSUHWLQJ� �������G�� WR� SURYLGH� WKH� $WWRUQH\� *HQHUDO� ZLWK� HYHQ�
OHVV�DXWKRULW\��
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*HQHUDO�VKRXOG�DSSO\�6251$�WR�SUH�$FW�RIIHQGHUV�DV�VRRQ
DV�IHDVLEOH�� $QG�DV�WKH�QH[W�SDUW�RI�WKLV�RSLQLRQ�VKRZV��LQ
VRPHZKDW�JUHDWHU�GHWDLO�WKDQ�5H\QROGV�WKRXJKW�QHFHVVDU\��
ZH�UHDG�WKH�VWDWXWH�LQ�WKH�VDPH�ZD\��

%�
5HFDOO�DJDLQ�WKH�GHOHJDWLRQ�SURYLVLRQ�DW�LVVXH���&RQJUHVV

JDYH� WKH� $WWRUQH\� *HQHUDO� DXWKRULW\� WR� ´VSHFLI\� WKH� DS�
SOLFDELOLW\µ�RI�6251$·V�UHTXLUHPHQWV�WR�SUH�$FW�RIIHQGHUV��
�������G��� $QG� LQ� WKH� VHFRQG�KDOI� RI� WKH� VDPH� VHQWHQFH��
&RQJUHVV� JDYH� KLP� DXWKRULW\� WR� ´SUHVFULEH� UXOHV� IRU� WKH�
UHJLVWUDWLRQ�RI�DQ\�VXFK�VH[�RIIHQGHUV�������ZKR�DUH�XQDEOH
WR� FRPSO\� ZLWKµ� VXEVHFWLRQ� �E�·V� LQLWLDO� UHJLVWUDWLRQ� UH�
TXLUHPHQW�� ,ELG�� :KDW�GRHV� WKH�GHOHJDWLRQ� LQ��������G�
DOORZ�WKH�$WWRUQH\�*HQHUDO�WR�GR"�
7KH� GLIIHUHQW� DQVZHUV� RQ� RIIHU� KHUH� UHIOHFW� FRPSHWLQJ

YLHZV�RI�VWDWXWRU\�LQWHUSUHWDWLRQ�� $V�QRWHG�DERYH��*XQG\
XUJHV�XV�WR�UHDG��������G��WR�HPSRZHU�WKH�$WWRUQH\�*HQ�
HUDO� WR�GR�ZKDWHYHU�KH�ZDQWV�DV� WR�SUH�$FW� RIIHQGHUV��+H�
PD\� PDNH� WKHP� DOO� UHJLVWHU� LPPHGLDWHO\� RU� KH� PD\� H[�
HPSW� WKHP� IURP� UHJLVWUDWLRQ� IRUHYHU� �RU� KH�PD\� GR� DQ\�
WKLQJ� LQ�EHWZHHQ��� 6HH�%ULHI� IRU�3HWLWLRQHU���²����VXSUD��
DW� ��� *XQG\� EDVHV� WKDW� DUJXPHQW� RQ� WKH� ILUVW� KDOI� RI�
�������G���LVRODWHG�IURP�HYHU\WKLQJ�HOVH³IURP�WKH�VHFRQG�
KDOI� RI� WKH� VDPH� VHFWLRQ�� IURP� VXUURXQGLQJ� SURYLVLRQV� LQ�
6251$��DQG� IURP�DQ\�FRQFHSWLRQ�RI� WKH� VWDWXWH·V�KLVWRU\�
DQG�SXUSRVH�� 5H\QROGV�WRRN�D�GLIIHUHQW�DSSURDFK��DV�GRHV�
WKH�*RYHUQPHQW�KHUH��� XQGHUVWDQGLQJ� VWDWXWRU\� LQWHUSUH�
WDWLRQ�DV�D�´KROLVWLF�HQGHDYRUµ�ZKLFK�GHWHUPLQHV�PHDQLQJ
E\� ORRNLQJ� QRW� WR� LVRODWHG� ZRUGV�� EXW� WR� WH[W� LQ� FRQWH[W�
DORQJ�ZLWK�SXUSRVH�DQG�KLVWRU\�� 8QLWHG�6DY��$VVQ��RI�7H[��
Y�� 7LPEHUV� RI� ,QZRRG� )RUHVW� $VVRFLDWHV�� /WG��� ���� 8��6��
����������������
7KLV� &RXUW� KDV� ORQJ� UHIXVHG� WR� FRQVWUXH� ZRUGV� ´LQ� D

YDFXXP�µ�DV�*XQG\�DWWHPSWV���'DYLV�Y��0LFKLJDQ�'HSW��RI�
7UHDVXU\������8��6��������������������´,W�LV�D�IXQGDPHQWDO�
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FDQRQ�RI�VWDWXWRU\�FRQVWUXFWLRQ�WKDW�WKH�ZRUGV�RI�D�VWDWXWH�
PXVW� EH� UHDG� LQ� WKHLU� FRQWH[W� DQG� ZLWK� D� YLHZ� WR� WKHLU�
SODFH� LQ�WKH�RYHUDOO�VWDWXWRU\�VFKHPH�µ� �1DWLRQDO�$VVQ��RI�
+RPH�%XLOGHUV�Y��'HIHQGHUV�RI�:LOGOLIH������8��6�����������
������� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��� VHH�8WLOLW\�$LU�
5HJXODWRU\� *URXS� Y�� (3$�� ���� 8��6�� ����� ���� �������
�´>5@HDVRQDEOH� VWDWXWRU\� LQWHUSUHWDWLRQ� PXVW� DFFRXQW� IRU�
ERWK�WKH�VSHFLILF�FRQWH[W�LQ�ZKLFK�������ODQJXDJH�LV�XVHG�DQG
WKH� EURDGHU� FRQWH[W� RI� WKH� VWDWXWH� DV� D� ZKROHµ� �LQWHUQDO
TXRWDWLRQ�PDUNV�RPLWWHG�����$QG�EH\RQG�FRQWH[W�DQG�VWUXF�
WXUH�� WKH� &RXUW� RIWHQ� ORRNV� WR� ´KLVWRU\� >DQG@� SXUSRVHµ� WR�
GLYLQH�WKH�PHDQLQJ�RI�ODQJXDJH�� 0DUDFLFK�Y��6SHDUV������
8��6�� ���� ��� ������� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��
7KDW�QRQ�EOLQNHUHG�EUDQG�RI�LQWHUSUHWDWLRQ�KROGV�JRRG�IRU�
GHOHJDWLRQV�� MXVW� DV� IRU� RWKHU� VWDWXWRU\� SURYLVLRQV�� 7R�
GHILQH�WKH�VFRSH�RI�GHOHJDWHG�DXWKRULW\��ZH�KDYH�ORRNHG�WR�
WKH� WH[W� LQ� ´FRQWH[Wµ� DQG� LQ� OLJKW� RI� WKH� VWDWXWRU\� ´SXU�
SRVH�µ� 1DWLRQDO� %URDGFDVWLQJ� &R�� Y��8QLWHG� 6WDWHV�� ����
8��6������������������������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLW�
WHG���VHH�$PHULFDQ�3RZHU�	�/LJKW������8��6���DW������VWDW�
LQJ�WKDW�WKH�GHOHJDWLRQ�DW�LVVXH�´GHULYH>G@�PXFK�PHDQLQJ�
IXO� FRQWHQW� IURP� WKH� SXUSRVH� RI� WKH� $FW�� LWV� IDFWXDO�
EDFNJURXQG�DQG� WKH�VWDWXWRU\�FRQWH[Wµ��� � ,Q�NHHSLQJ�ZLWK
WKDW�PHWKRG��ZH�DJDLQ�GR�VR�WRGD\�
6R� EHJLQ� DW� WKH� EHJLQQLQJ�� ZLWK� WKH� ´>G@HFODUDWLRQ� RI�

SXUSRVHµ�WKDW�LV�6251$·V�ILUVW�VHQWHQFH�� �������� �7KHUH��
&RQJUHVV�DQQRXQFHG��DV�5H\QROGV�QRWHG��VHH�VXSUD��DW��²��
WKDW� ´WR� SURWHFW� WKH� SXEOLF�µ� LW�ZDV� ´HVWDEOLVK>LQJ@� D� FRP�
SUHKHQVLYH� QDWLRQDO� V\VWHP� IRU� WKH� UHJLVWUDWLRQµ� RI� ´VH[
RIIHQGHUV� DQG� RIIHQGHUV� DJDLQVW� FKLOGUHQ�µ� �������� 7KH�
WHUP� ´FRPSUHKHQVLYHµ� KDV� D� FOHDU� PHDQLQJ³VRPHWKLQJ�
WKDW�LV�DOO�HQFRPSDVVLQJ�RU�VZHHSLQJ�� 6HH��H�J���:HEVWHU·V�
7KLUG�1HZ�,QWHUQDWLRQDO�'LFWLRQDU\�������������´FRYHULQJ
D� PDWWHU� XQGHU� FRQVLGHUDWLRQ� FRPSOHWHO\� RU� QHDUO\� FRP�
SOHWHO\µ��� 1HZ� 2[IRUG� $PHULFDQ� 'LFWLRQDU\� ���� ��G� HG��
������ �´FRPSOHWH�� LQFOXGLQJ� DOO� RU� QHDUO\� DOO� HOHPHQWV� RU�
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DVSHFWV�RI�VRPHWKLQJµ��� �7KDW�GHVFULSWLRQ�FRXOG�QRW�ILW�WKH�
V\VWHP� 6251$� FUHDWHG� LI� WKH� $WWRUQH\� *HQHUDO� FRXOG�
GHFOLQH�� IRU� DQ\� UHDVRQ� RU� QR� UHDVRQ� DW� DOO�� WR� DSSO\�
6251$�WR�DOO�SUH�$FW�RIIHQGHUV���$IWHU�DOO��IRU�PDQ\�\HDUV�
DIWHU� 6251$·V� HQDFWPHQW�� WKH� JUHDW� PDMRULW\� RI� VH[� RI�
IHQGHUV� LQ� WKH� FRXQWU\� ZRXOG� EH� SUH�$FW� RIIHQGHUV�� ,I�
*XQG\�ZHUH� ULJKW�� DOO� RI� WKRVH� RIIHQGHUV� FRXOG�EH� H[HPSW�
IURP� 6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV�� � 6R� WKH� PLV�
PDWFK�EHWZHHQ�6251$·V� VWDWHPHQW� RI� SXUSRVH�DQG�*XQ�
G\·V� YLHZ� RI� �������G�� LV� DV� VWDUN� DV� VWDUN� FRPHV�� � 5H�
VSRQGLQJ� WR� WKDW� SDWHQW� GLVSDULW\�� *XQG\� XUJHV� XV� WR�
LJQRUH�6251$·V�VWDWHPHQW�RI�SXUSRVH�EHFDXVH�LW�LV�´ORFDWHG�
LQ� WKH� $FW·V� SUHIDFHµ� UDWKHU� WKDQ� ´WLHGµ� VSHFLILFDOO\� WR
�������G��� %ULHI� IRU�3HWLWLRQHU����� �%XW� WKH�SODFHPHQW�RI�
VXFK� D� VWDWHPHQW� ZLWKLQ� D� VWDWXWH� PDNHV� QR� GLIIHUHQFH��
6HH�$��6FDOLD�	�%��*DUQHU��5HDGLQJ�/DZ��7KH�,QWHUSUHWD�
WLRQ�RI�/HJDO�7H[WV����� �������� :KHUHYHU� LW� UHVLGHV�� LW� LV�
´DQ� DSSURSULDWH� JXLGHµ� WR� WKH� ´PHDQLQJ� RI� WKH� >VWDWXWH·V@�
RSHUDWLYH�SURYLVLRQV�µ� ,G���DW������ $QG�KHUH�LW�PDNHV�FOHDU�
WKDW�6251$�ZDV�VXSSRVHG�WR�DSSO\�WR�DOO�SUH�$FW�RIIHQG�
HUV³ZKLFK�SUHFOXGHV�*XQG\·V�FRQVWUXFWLRQ�RI��������G���
7KH� $FW·V� GHILQLWLRQ� RI� ´VH[� RIIHQGHUµ� �DOVR� QRWHG� LQ�

5H\QROGV�� VHH�VXSUD�� DW����PDNHV� WKH�VDPH�SRLQW�� �8QGHU�
WKDW�GHILQLWLRQ��D�´VH[�RIIHQGHUµ�LV�´DQ�LQGLYLGXDO�ZKR�ZDV�
FRQYLFWHG� RI� D� VH[� RIIHQVH�µ� � ����������� � 1RWH� WKH� WHQVH��
´ZDV�µ�QRW�´LV�µ��7KLV�&RXUW�KDV�RIWHQ�´ORRNHG�WR�&RQJUHVV·�
FKRLFH� RI� YHUE� WHQVH� WR� DVFHUWDLQ� D� VWDWXWH·V� WHPSRUDO
UHDFK�µ� LQFOXGLQJ�ZKHQ� LQWHUSUHWLQJ� RWKHU� 6251$� SURYL�
VLRQV�� &DUU� Y�� 8QLWHG� 6WDWHV�� ���� 8��6�� ����� ���²����
��������KROGLQJ�WKDW�EHFDXVH�6251$�´VHWV�IRUWK�>LWV@�WUDYHO
UHTXLUHPHQW� LQ� WKH� SUHVHQW� WHQVH�µ� WKH� VWDWXWH·V� FULPLQDO
SHQDOWLHV�GR�QRW�DSSO\�WR�D�SHUVRQ�ZKRVH�LQWHUVWDWH�WUDYHO�
SUHGDWHG� HQDFWPHQW��� VHH�� H�J��� 8QLWHG� 6WDWHV� Y��:LOVRQ��
����8��6�������������������*ZDOWQH\�RI�6PLWKILHOG��/WG��Y��
&KHVDSHDNH�%D\�)RXQGDWLRQ��,QF�������8��6�����������������
+HUH��&RQJUHVV·V�XVH�RI� WKH�SDVW� WHQVH� WR�GHILQH� WKH� WHUP�



���&LWH�DV�� ����8��6��BBBB��������

2SLQLRQ�RI�.$*$1��-��

´VH[�RIIHQGHUµ�VKRZV�WKDW�6251$�ZDV�QRW�PHUHO\�IRUZDUG�
ORRNLQJ�� 7KH�ZRUG�´LVµ�ZRXOG�KDYH�WDNHQ�FDUH�RI�DOO�IXWXUH�
RIIHQGHUV�� 7KH�ZRUG�´ZDVµ�VHUYHG�WR�EULQJ�LQ�WKH�KXQGUHGV
RI� WKRXVDQGV� RI� SHUVRQV� SUHYLRXVO\� IRXQG� JXLOW\� RI� D� VH[�
RIIHQVH��DQG�WKRXJKW�WR�SRVH�D�FXUUHQW�WKUHDW�WR�WKH�SXEOLF��
7KH� WHQVH� RI� WKH� ´VH[� RIIHQGHUµ� GHILQLWLRQ� WKXV� FRQILUPV�
WKDW� WKH� GHOHJDWLRQ� DOORZV� RQO\� WHPSRUDU\� H[FOXVLRQV�� DV
QHFHVVDU\� WR�DGGUHVV� IHDVLELOLW\� LVVXHV�� �&RQWUD�*XQG\�� LW�
GRHV�QRW�VZHHS�VR�ZLGH�DV�WR�PDNH�D�ODXJKLQJVWRFN�RI�WKH�
VWDWXWH·V�FRUH�GHILQLWLRQ��
7KH� $FW·V� OHJLVODWLYH� KLVWRU\� EDFNV� XS� HYHU\WKLQJ� VDLG�

DERYH�E\�VKRZLQJ�WKDW�WKH�QHHG�WR�UHJLVWHU�SUH�$FW�RIIHQG�
HUV� ZDV� IURQW� DQG� FHQWHU� LQ� &RQJUHVV·V� WKLQNLQJ�� �2QFH
DJDLQ�� WKH�5H\QROGV�PDMRULW\�QRWHG� WKLV�KLVWRU\�� EXW� -XV�
WLFH�6FDOLD·V�GLVVHQW�WKRXJKW�WKDW�ZDV�JLOGLQJ�WKH�OLO\���6HH�
VXSUD��DW����DQG�Q����� +H�KDG�D�SRLQW��EXW�ZH�FDQ·W�UHVLVW���
5HFDOO� WKDW� &RQJUHVV� GHVLJQHG� 6251$� WR� DGGUHVV� ´ORRS�
KROHV�DQG�GHILFLHQFLHVµ� LQ� H[LVWLQJ� UHJLVWUDWLRQ� ODZV�� �6HH�
VXSUD�� DW� ��� $QG�QR� SUREOHP� DWWUDFWHG� JUHDWHU� DWWHQWLRQ�
WKDQ� WKH� ODUJH� QXPEHU� RI� VH[� RIIHQGHUV� ZKR� KDG� VOLSSHG�
WKH� V\VWHP�� $FFRUGLQJ� WR� WKH�+RXVH� 5HSRUW�� ´>W@KH�PRVW
VLJQLILFDQW�HQIRUFHPHQW�LVVXH�LQ�WKH�VH[�RIIHQGHU�SURJUDP�
LV�WKDW�RYHU���������VH[�RIIHQGHUVµ�DUH�´ ¶PLVVLQJ�·�PHDQLQJ�
WKDW� WKH\� KDYH� QRW� FRPSOLHG� ZLWKµ� WKHQ�FXUUHQW� UHTXLUH�
PHQWV�� +��5��5HS��1R�����²�����DW������7KHUH�LV�D�´VWURQJ�
SXEOLF� LQWHUHVW�µ� WKH� 5HSRUW� FRQWLQXHG�� LQ� ´KDYLQJ� >WKRVH
RIIHQGHUV@� UHJLVWHU� ZLWK� FXUUHQW� LQIRUPDWLRQ� WR� PLWLJDWH�
WKH�ULVNV�RI�DGGLWLRQDO�FULPHV�DJDLQVW�FKLOGUHQ�µ��,G���DW�����
6HQDWRUV� VWUXFN�D� VLPLODU� FKRUG� LQ� WKH�GHEDWHV�SUHFHGLQJ�
6251$·V� SDVVDJH�� UHSHDWHGO\� VWUHVVLQJ� WKDW� WKH� QHZ
SURYLVLRQV�ZRXOG�FDSWXUH�WKH�PLVVLQJ�RIIHQGHUV���6HH��H�J��
����&RQJ��5HF����������������VWDWHPHQW�RI�6HQ��.\O���´7KH�
SHQDOWLHV� LQ� WKLV� ELOO� VKRXOG� EH� DGHTXDWH� WR� HQVXUH� WKDW�
>WKH� �������� PLVVLQJ� RIIHQGHUV@� UHJLVWHUµ��� LG��� DW� ������
�VWDWHPHQW� RI� 6HQ�� )ULVW�� �´(YHU\� GD\� WKDW�ZH� GRQ·W� KDYH
WKLV� QDWLRQDO� VH[� RIIHQGHU� UHJLVWU\�� WKHVH� PLVVLQJ� VH[�



��� *81'<�Y��81,7('�67$7(6�

2SLQLRQ�RI�.$*$1��-��

SUHGDWRUV� DUH� RXW� WKHUH� VRPHZKHUHµ��� � ,PDJLQH� KRZ� VXU�
SULVLQJ� WKRVH� 0HPEHUV� ZRXOG� KDYH� IRXQG� *XQG\·V� YLHZ
WKDW�WKH\�KDG�DXWKRUL]HG�WKH�$WWRUQH\�*HQHUDO�WR�H[HPSW
WKH�PLVVLQJ�´SUHGDWRUVµ�IURP�UHJLVWHULQJ�DW�DOO��
:LWK�WKDW�FRQWH[W�DQG�EDFNJURXQG�HVWDEOLVKHG��ZH�PD\

UHWXUQ�WR��������G��� $V�ZH�KDYH�QRWHG��*XQG\�PDNHV�KLV
VWDQG� WKHUH� �DQG� WKHUH� RQO\��� LQVLVWLQJ� WKDW� WKH� ORQHVRPH
SKUDVH� ´VSHFLI\� WKH� DSSOLFDELOLW\µ� HQGV� WKLV� FDVH�� 6HH�
VXSUD��DW������%XW�LQ�VR�GRLQJ��*XQG\�LJQRUHV�HYHQ�WKH�UHVW�
RI� WKH� VHFWLRQ� WKDW� SKUDVH� LV� LQ�� %RWK� WKH� WLWOH� DQG� WKH�
UHPDLQLQJ�WH[W�RI�WKDW�VHFWLRQ�SLQSRLQW�RQH�RI�WKH�´SUDFWL�
FDO�SUREOHPVµ�GLVFXVVHG�DERYH��$W�WKH�PRPHQW�RI�6251$·V
HQDFWPHQW��PDQ\� SUH�$FW� RIIHQGHUV�ZHUH� ´XQDEOH� WR� FRP�
SO\µ� ZLWK� WKH� $FW·V� LQLWLDO� UHJLVWUDWLRQ� UHTXLUHPHQWV��
�������G��� 5H\QROGV�� ���� 8��6��� DW� ����� VHH� VXSUD�� DW� ���
7KDW�ZDV�EHFDXVH��RQFH�DJDLQ��WKH�UHTXLUHPHQWV�DVVXPHG�
WKDW�RIIHQGHUV�ZRXOG�EH� LQ�SULVRQ��ZKHUHDV�PDQ\�SUH�$FW
RIIHQGHUV� ZHUH� RQ� WKH� VWUHHWV�� ,Q� LGHQWLI\LQJ� WKDW� LVVXH�
�������G��LWVHOI�UHYHDOV�WKH�QDWXUH�RI�WKH�GHOHJDWLRQ�WR�WKH�
$WWRUQH\�*HQHUDO�� �,W�ZDV�WR�JLYH�KLP�WKH�WLPH�QHHGHG��LI�
DQ\�� WR� DGGUHVV� WKH� YDULRXV� LPSOHPHQWDWLRQ� LVVXHV� LQ�
YROYHG� LQ� JHWWLQJ� SUH�$FW� RIIHQGHUV� LQWR� WKH� UHJLVWUDWLRQ�
V\VWHP�� ´6SHFLI\� WKH� DSSOLFDELOLW\µ� WKXV� GRHV� QRW� PHDQ�
´VSHFLI\�ZKHWKHU�WR�DSSO\�6251$µ�WR�SUH�$FW�RIIHQGHUV�DW�
DOO�� HYHQ� WKRXJK� HYHU\WKLQJ� HOVH� LQ� WKH� $FW� FRPPDQGV�
WKHLU�FRYHUDJH�� 7KH�SKUDVH�LQVWHDG�PHDQV�´VSHFLI\�KRZ�WR�
DSSO\�6251$µ�WR�SUH�$FW�RIIHQGHUV�LI�WUDQVLWLRQDO�GLIILFXO�
WLHV� UHTXLUH� VRPH� GHOD\�� � ,Q� WKDW� ZD\�� WKH� ZKROH� RI�
�������G��MRLQV�WKH�UHVW�RI�6251$�LQ�JLYLQJ�WKH�$WWRUQH\�
*HQHUDO� RQO\� WLPH�OLPLWHG� ODWLWXGH� WR� H[FXVH� SUH�$FW� RI�
IHQGHUV� IURP� WKH� VWDWXWH·V� UHTXLUHPHQWV�� 8QGHU� WKH� ODZ��
KH�KDG�WR�RUGHU�WKHLU�UHJLVWUDWLRQ�DV�VRRQ�DV�IHDVLEOH�
$QG� QR� $WWRUQH\� *HQHUDO� KDV� XVHG� �RU�� DSSDUHQWO\�

WKRXJKW�WR�XVH���������G��LQ�DQ\�PRUH�H[SDQVLYH�ZD\���7R�
WKH� FRQWUDU\�� �:LWKLQ�D�\HDU�RI�6251$·V�HQDFWPHQW� ����
GD\V��WR�EH�SUHFLVH���WKH�$WWRUQH\�*HQHUDO�GHWHUPLQHG�WKDW�
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6251$� ZRXOG� DSSO\� LPPHGLDWHO\� WR� SUH�$FW� RIIHQGHUV�
6HH� ,QWHULP� 5XOH�� ��� )HG�� 5HJ�� ������ VXSUD�� DW� ��� 7KDW�
UXOH�KDV�UHPDLQHG�LQ�IRUFH�HYHU�VLQFH��VDYH�IRU�D�WHFKQLFDO�
FKDQJH� WR� RQH� RI� WKH� UXOH·V� LOOXVWUDWLYH� H[DPSOHV��� � 6HH�
)LQDO� 5XOH�� ��� )HG�� 5HJ�� ������� � $QG� DW� RUDO� DUJXPHQW
KHUH�� WKH� 6ROLFLWRU� *HQHUDO·V� RIILFH³UDUHO\� LQ� D� KXUU\� WR�
DJUHH� WR� OLPLWV� RQ� WKH� *RYHUQPHQW·V� DXWKRULW\³
DFNQRZOHGJHG�WKDW��������G��GRHV�QRW�DOORZ�WKH�$WWRUQH\
*HQHUDO� WR� H[FXVH� D� SUH�$FW� RIIHQGHU� IURP� UHJLVWHULQJ�
H[FHSW�IRU�UHDVRQV�RI�´IHDVLELOLW\�µ��7U��RI�2UDO�$UJ����²���
:H� WKXV� HQG� XS�� RQ� FORVH� LQVSHFWLRQ� RI� WKH� VWDWXWRU\
VFKHPH�� H[DFWO\� ZKHUH� 5H\QROGV� OHIW� XV�� 7KH� $WWRUQH\�
*HQHUDO·V�DXWKRULW\�JRHV�WR�WUDQVLWLRQ�SHULRG�LPSOHPHQWD�
WLRQ�LVVXHV��DQG�QR�IXUWKHU��

&�
1RZ� WKDW� ZH� KDYH� GHWHUPLQHG� ZKDW� �������G�� PHDQV�

ZH�FDQ�FRQVLGHU�ZKHWKHU�LW�YLRODWHV�WKH�&RQVWLWXWLRQ�� 7KH�
TXHVWLRQ� EHFRPHV�� 'LG� &RQJUHVV� PDNH� DQ� LPSHUPLVVLEOH�
GHOHJDWLRQ� ZKHQ� LW� LQVWUXFWHG� WKH� $WWRUQH\� *HQHUDO� WR�
DSSO\� 6251$·V� UHJLVWUDWLRQ� UHTXLUHPHQWV� WR� SUH�$FW
RIIHQGHUV� DV� VRRQ� DV� IHDVLEOH"� � 8QGHU� WKLV� &RXUW·V� ORQJ�
HVWDEOLVKHG�ODZ��WKDW�TXHVWLRQ�LV�HDV\���,WV�DQVZHU�LV�QR��
$V�QRWHG�HDUOLHU��WKLV�&RXUW�KDV�KHOG�WKDW�D�GHOHJDWLRQ�LV�

FRQVWLWXWLRQDO�VR� ORQJ�DV�&RQJUHVV�KDV�VHW�RXW�DQ�´LQWHOOL�
JLEOH�SULQFLSOHµ�WR�JXLGH�WKH�GHOHJHH·V�H[HUFLVH�RI�DXWKRULW\��

³³³³³³�
�*XQG\� WULHV� WR� GLVSXWH� WKDW� VLPSOH� IDFW�� EXW� IDLOV�� � +H� SRLQWV� WR�

FKDQJHV� WKDW� $WWRUQH\V� *HQHUDO� KDYH� PDGH� LQ� JXLGHOLQHV� WR� 6WDWHV�
DERXW�KRZ� WR� VDWLVI\�6251$·V� IXQGLQJ� FRQGLWLRQV�� �6HH�%ULHI� IRU�3HWL�
WLRQHU� ��²���� � %XW� WKRVH� VWDWH�GLUHFWHG� UXOHV� DUH� LQGHSHQGHQW� RI� WKH�
RQO\�WKLQJ�DW�LVVXH�KHUH��WKH�DSSOLFDWLRQ�RI�UHJLVWUDWLRQ�UHTXLUHPHQWV�WR
SUH�$FW� RIIHQGHUV�� 7KRVH� UHTXLUHPHQWV� KDYH� EHHQ� FRQVWDQW� VLQFH� WKH�
$WWRUQH\� *HQHUDO·V� LQLWLDO� UXOH�� DV� WKH� JXLGHOLQHV� WKHPVHOYHV� DIILUP��
6HH����)HG��5HJ�������������������)HG��5HJ��������������� � ,QGHHG�� WKH�
JXLGHOLQHV�WR�6WDWHV�DUH�LVVXHG�QRW�XQGHU��������G��DW�DOO��EXW�XQGHU�D�
VHSDUDWH�GHOHJDWLRQ�LQ��������E����6HH����)HG��5HJ������������)HG��5HJ��
������
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-��:��+DPSWRQ��-U���	�&R�������8��6���DW������VHH�VXSUD��DW�
��� 2U�LQ�D�UHODWHG�IRUPXODWLRQ��WKH�&RXUW�KDV�VWDWHG�WKDW�D�
GHOHJDWLRQ�LV�SHUPLVVLEOH�LI�&RQJUHVV�KDV�PDGH�FOHDU�WR�WKH�
GHOHJHH� ´WKH� JHQHUDO� SROLF\µ� KH� PXVW� SXUVXH� DQG� WKH�
´ERXQGDULHV�RI�>KLV@�DXWKRULW\�µ� $PHULFDQ�3RZHU�	�/LJKW��
����8��6���DW������ 7KRVH� VWDQGDUGV�� WKH�&RXUW�KDV�PDGH�
FOHDU�� DUH� QRW� GHPDQGLQJ�� ´>:@H� KDYH� ¶DOPRVW� QHYHU� IHOW
TXDOLILHG� WR� VHFRQG�JXHVV�&RQJUHVV� UHJDUGLQJ� WKH�SHUPLV�
VLEOH� GHJUHH� RI� SROLF\� MXGJPHQW� WKDW� FDQ� EH� OHIW� WR� WKRVH�
H[HFXWLQJ� RU� DSSO\LQJ� WKH� ODZ�· µ� �:KLWPDQ�� ����8��6��� DW�
���²���� �TXRWLQJ�0LVWUHWWD�� ����8��6��� DW� ���� �6FDOLD�� -���
GLVVHQWLQJ���� 2QO\�WZLFH�LQ�WKLV�FRXQWU\·V�KLVWRU\��DQG�WKDW�
LQ�D�VLQJOH�\HDU��KDYH�ZH�IRXQG�D�GHOHJDWLRQ�H[FHVVLYH³LQ�
HDFK� FDVH� EHFDXVH� ´&RQJUHVV� KDG� IDLOHG� WR� DUWLFXODWH�DQ\�
SROLF\� RU� VWDQGDUGµ� WR� FRQILQH� GLVFUHWLRQ�� 0LVWUHWWD�� ����
8��6���DW������Q�����HPSKDVLV�DGGHG���VHH�$��/��$��6FKHFKWHU�
3RXOWU\�&RUS��Y��8QLWHG�6WDWHV������8��6��������������3DQ�
DPD�5HILQLQJ�&R��Y��5\DQ������8��6������ �������� �%\�FRQ�
WUDVW��ZH�KDYH�RYHU�DQG�RYHU�XSKHOG�HYHQ�YHU\�EURDG�GHOH�
JDWLRQV�� +HUH�LV�D�VDPSOH��:H�KDYH�DSSURYHG�GHOHJDWLRQV
WR� YDULRXV� DJHQFLHV� WR� UHJXODWH� LQ� WKH� ´SXEOLF� LQWHUHVW�µ�
6HH�� H�J��� 1DWLRQDO� %URDGFDVWLQJ� &R��� ���� 8�� 6��� DW� �����
1HZ� <RUN� &HQWUDO� 6HFXULWLHV� &RUS�� Y��8QLWHG� 6WDWHV�� ����
8��6����������������� :H�KDYH�VXVWDLQHG�DXWKRUL]DWLRQV�IRU�
DJHQFLHV� WR� VHW� ´IDLU� DQG� HTXLWDEOHµ� SULFHV� DQG� ´MXVW� DQG�
UHDVRQDEOHµ� UDWHV�� <DNXV������8��6���DW�����������)3&� Y��
+RSH� 1DWXUDO� *DV� &R��� ���� 8��6�� ���� �������� � :H� PRUH�
UHFHQWO\�DIILUPHG�D�GHOHJDWLRQ�WR�DQ�DJHQF\�WR�LVVXH�ZKDW�
HYHU� DLU� TXDOLW\� VWDQGDUGV� DUH� ´UHTXLVLWH� WR� SURWHFW� WKH�
SXEOLF� KHDOWK�µ� :KLWPDQ�� ���� 8��6��� DW� ���� �TXRWLQJ� ���
8��6��&��������E������� $QG�VR�IRUWK��
,Q�WKDW�FRQWH[W��WKH�GHOHJDWLRQ�LQ�6251$�HDVLO\�SDVVHV�

PXVWHU��DV�DOO�HOHYHQ�FLUFXLW�FRXUWV�WR�KDYH�FRQVLGHUHG�WKH
TXHVWLRQ� IRXQG�� VHH� VXSUD�� DW� ���� 7KH� VWDWXWH� FRQYH\HG�
&RQJUHVV·V� SROLF\� WKDW� WKH� $WWRUQH\�*HQHUDO� UHTXLUH� SUH�
$FW� RIIHQGHUV� WR� UHJLVWHU� DV� VRRQ� DV� IHDVLEOH� � 8QGHU� WKH�
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ODZ��WKH�IHDVLELOLW\�LVVXHV�KH�FRXOG�DGGUHVV�ZHUH�DGPLQLV�
WUDWLYH³DQG�� PRUH� VSHFLILFDOO\�� WUDQVLWLRQDO³LQ� QDWXUH�
7KRVH� LVVXHV�DURVH��DV�5H\QROGV�H[SODLQHG�� IURP�WKH�QHHG
WR�´QHZO\�UHJLVWHU> @�RU�UHUHJLVWHU> @�¶D�ODUJH�QXPEHU·�RI�SUH�
$FW�RIIHQGHUVµ�QRW� WKHQ� LQ� WKH�V\VWHP�� ����8��6���DW������
VHH�VXSUD��DW���� $QG�WKH\�DURVH��PRUH�WHFKQLFDOO\��IURP�WKH
JDS�EHWZHHQ�DQ�LQLWLDO�UHJLVWUDWLRQ�UHTXLUHPHQW�KLQJHG�RQ
LPSULVRQPHQW� DQG� D� VHW� RI� SUH�$FW� RIIHQGHUV� ORQJ� VLQFH�
UHOHDVHG�� 6HH�����8��6���DW������VHH�VXSUD��DW�����(YHQ�IRU�
WKRVH� OLPLWHG� PDWWHUV�� WKH� $FW� LQIRUPHG� WKH� $WWRUQH\
*HQHUDO� WKDW�KH�GLG�QRW�KDYH� IRUHYHU� WR�ZRUN� WKLQJV� RXW�
%\� VWDWLQJ� LWV�GHPDQG� IRU�D� ´FRPSUHKHQVLYHµ� UHJLVWUDWLRQ
V\VWHP� DQG� E\� GHILQLQJ� WKH� ´VH[� RIIHQGHUVµ� UHTXLUHG� WR
UHJLVWHU� WR� LQFOXGH� SUH�$FW� RIIHQGHUV�� &RQJUHVV� FRQYH\HG
WKDW� WKH�$WWRUQH\�*HQHUDO�KDG�RQO\� WHPSRUDU\�DXWKRULW\�
2U�DJDLQ��LQ�WKH�ZRUGV�RI�5H\QROGV��WKDW�KH�FRXOG�SUHYHQW�
´LQVWDQWDQHRXV�UHJLVWUDWLRQµ�DQG�LPSRVH�VRPH�´LPSOHPHQ�
WDWLRQ�GHOD\�µ� ����8��6���DW�������7KDW�VWDWXWRU\�DXWKRULW\��
DV� FRPSDUHG� WR� WKH� GHOHJDWLRQV� ZH� KDYH� XSKHOG� LQ� WKH�
SDVW��LV�GLVWLQFWO\�VPDOO�ERUH���,W�IDOOV�ZHOO�ZLWKLQ�FRQVWLWX�
WLRQDO�ERXQGV���
,QGHHG��LI�6251$·V�GHOHJDWLRQ�LV�XQFRQVWLWXWLRQDO��WKHQ�

PRVW� RI� *RYHUQPHQW� LV� XQFRQVWLWXWLRQDO³GHSHQGHQW� DV
&RQJUHVV� LV� RQ� WKH� QHHG� WR� JLYH� GLVFUHWLRQ� WR� H[HFXWLYH
RIILFLDOV� WR� LPSOHPHQW� LWV� SURJUDPV�� �&RQVLGHU� DJDLQ� WKLV
&RXUW·V�ORQJ�WLPH�UHFRJQLWLRQ��´&RQJUHVV�VLPSO\�FDQQRW�GR
LWV� MRE� DEVHQW� DQ� DELOLW\� WR� GHOHJDWH� SRZHU� XQGHU� EURDG�
JHQHUDO�GLUHFWLYHV�µ� 0LVWUHWWD������8��6���DW������VHH�VXSUD��
DW���� 2U�DV�WKH�GLVVHQW�LQ�WKDW�FDVH�DJUHHG��´>6@RPH�MXGJ�
PHQWV� ������PXVW�EH� OHIW� WR� WKH�RIILFHUV�H[HFXWLQJ� WKH� ODZ�µ
����8��6���DW������RSLQLRQ�RI�6FDOLD��-����VHH�:KLWPDQ������

³³³³³³�
�(YHQ�*XQG\� FRQFHGHG� DW� RUDO� DUJXPHQW� WKDW� LI� WKH� VWDWXWH�PHDQV�

ZKDW�ZH�KDYH�VDLG��LW�´OLNHO\�ZRXOG�EH�FRQVWLWXWLRQDO�µ��7U��RI�2UDO�$UJ��
�����7KDW�LV�ZK\�DOO�RI�KLV�DUJXPHQW�LV�GHYRWHG�WR�VKRZLQJ�WKDW�LW�PHDQV�
VRPHWKLQJ�HOVH��
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8��6���DW������´>$@�FHUWDLQ�GHJUHH�RI�GLVFUHWLRQ> @�LQKHUHV�LQ
PRVW� H[HFXWLYHµ� DFWLRQ� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLW�
WHG���� $PRQJ�WKH�MXGJPHQWV�RIWHQ�OHIW�WR�H[HFXWLYH�RIILFLDOV�
DUH� RQHV� LQYROYLQJ� IHDVLELOLW\�� � ,Q� IDFW�� VWDQGDUGV� RI� WKDW�
NLQG�DUH�XELTXLWRXV� LQ�WKH�8��6��&RGH�� �6HH��H�J������8��6��
&�� �����]²��D�� �SURYLGLQJ� WKDW� WKH� 6HFUHWDU\� RI� +RXVLQJ�
DQG� 8UEDQ� 'HYHORSPHQW� ´VKDOO� UHTXLUH�� WR� WKH� JUHDWHVW
H[WHQW� IHDVLEOH�� WKH� HPSOR\PHQW� RI� QHZ� DQG� LPSURYHG
WHFKQRORJLHV��PHWKRGV��DQG�PDWHULDOV�LQ�KRXVLQJ�FRQVWUXF�
WLRQ> @� XQGHU� >+8'@� SURJUDPVµ��� ��� 8�� 6�� &�� �����G����
�SURYLGLQJ�WKDW�´WKH�6HFUHWDU\�RI�&RPPHUFH�VKDOO�SURPRWH
HIILFLHQW� DQG� FRVW�HIIHFWLYH� XVH� RI� WKH� VSHFWUXP� WR� WKH
PD[LPXP� H[WHQW� IHDVLEOHµ� LQ� ´DVVLJQLQJ� IUHTXHQFLHV� IRU�
PRELOH� UDGLR� VHUYLFHVµ��� ,Q� WKRVH� GHOHJDWLRQV�� &RQJUHVV
JLYHV� LWV� GHOHJHH� WKH� IOH[LELOLW\� WR� GHDO� ZLWK� UHDO�ZRUOG�
FRQVWUDLQWV�LQ�FDUU\LQJ�RXW�KLV�FKDUJH���6R�WRR�LQ�6251$��
,W� LV� ZLVGRP� DQG� KXPLOLW\� DOLNH� WKDW� WKLV� &RXUW� KDV�

DOZD\V�XSKHOG�VXFK�´QHFHVVLWLHV�RI�JRYHUQPHQW�µ� 0LVWUHWWD��
���� 8��6��� DW� ���� �6FDOLD�� -��� GLVVHQWLQJ�� �LQWHUQDO� TXR��
WDWLRQ�PDUNV�RPLWWHG���VHH�LELG���´6LQFH�&RQJUHVV�LV�QR�OHVV
HQGRZHG� ZLWK� FRPPRQ� VHQVH� WKDQ� ZH� DUH�� DQG� EHWWHU�
HTXLSSHG�WR�LQIRUP�LWVHOI�RI�WKH�¶QHFHVVLWLHV·�RI�JRYHUQPHQW��
DQG� VLQFH� WKH� IDFWRUV� EHDULQJ� XSRQ� WKRVH� QHFHVVLWLHV� DUH�
ERWK� PXOWLIDULRXV� DQG� �LQ� WKH� QRQSDUWLVDQ� VHQVH�� KLJKO\
SROLWLFDO�������LW�LV�VPDOO�ZRQGHU�WKDW�ZH�KDYH�DOPRVW�QHYHU�
IHOW� TXDOLILHG� WR� VHFRQG�JXHVV� &RQJUHVV� UHJDUGLQJ� WKH�
SHUPLVVLEOH� GHJUHH� RI� SROLF\� MXGJPHQW� WKDW� FDQ� EH� OHIW� WR�
WKRVH�H[HFXWLQJ�RU�DSSO\LQJ�WKH�ODZµ����:H�WKHUHIRUH�DIILUP�
WKH�MXGJPHQW�RI�WKH�&RXUW�RI�$SSHDOV��

,W�LV�VR�RUGHUHG�

�-867,&(�.$9$1$8*+� WRRN�QR� SDUW� LQ� WKH� FRQVLGHUDWLRQ
RU�GHFLVLRQ�RI�WKLV�FDVH��
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-867,&(�$/,72��FRQFXUULQJ�LQ�WKH�MXGJPHQW��
7KH� &RQVWLWXWLRQ� FRQIHUV� RQ� &RQJUHVV� FHUWDLQ� ´OHJLVOD�

WLYH�>S@RZHUV�µ�$UW��,������DQG�GRHV�QRW�SHUPLW�&RQJUHVV�WR
GHOHJDWH�WKHP�WR�DQRWKHU�EUDQFK�RI�WKH�*RYHUQPHQW���6HH�
:KLWPDQ�Y��$PHULFDQ�7UXFNLQJ�$VVQV���,QF�������8��6�������
���� �������� 1HYHUWKHOHVV�� VLQFH������� WKH�&RXUW�KDV�XQL�
IRUPO\� UHMHFWHG�QRQGHOHJDWLRQ�DUJXPHQWV�DQG�KDV�XSKHOG
SURYLVLRQV� WKDW� DXWKRUL]HG� DJHQFLHV� WR� DGRSW� LPSRUWDQW
UXOHV� SXUVXDQW� WR� H[WUDRUGLQDULO\� FDSDFLRXV� VWDQGDUGV�
6HH�LELG��
,I�D�PDMRULW\�RI�WKLV�&RXUW�ZHUH�ZLOOLQJ�WR�UHFRQVLGHU�WKH�

DSSURDFK� ZH� KDYH� WDNHQ� IRU� WKH� SDVW� ��� \HDUV�� ,� ZRXOG�
VXSSRUW�WKDW�HIIRUW�� %XW�EHFDXVH�D�PDMRULW\�LV�QRW�ZLOOLQJ�
WR�GR�WKDW��LW�ZRXOG�EH�IUHDNLVK�WR�VLQJOH�RXW�WKH�SURYLVLRQ
DW�LVVXH�KHUH�IRU�VSHFLDO�WUHDWPHQW�
%HFDXVH� ,� FDQQRW� VD\� WKDW� WKH� VWDWXWH� ODFNV� D� GLVFHUQ��

DEOH� VWDQGDUG� WKDW� LV� DGHTXDWH� XQGHU� WKH� DSSURDFK� WKLV
&RXUW�KDV�WDNHQ�IRU�PDQ\�\HDUV��,�YRWH�WR�DIILUP��
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-867,&(�*2568&+��ZLWK�ZKRP�7+(�&+,()�-867,&(�DQG�
-867,&(�7+20$6�MRLQ��GLVVHQWLQJ��
7KH�&RQVWLWXWLRQ�SURPLVHV�WKDW�RQO\�WKH�SHRSOH·V�HOHFWHG

UHSUHVHQWDWLYHV� PD\� DGRSW� QHZ� IHGHUDO� ODZV� UHVWULFWLQJ
OLEHUW\�� <HW� WKH� VWDWXWH�EHIRUH�XV� VFUDPEOHV� WKDW�GHVLJQ�
,W�SXUSRUWV�WR�HQGRZ�WKH�QDWLRQ·V�FKLHI�SURVHFXWRU�ZLWK�WKH�
SRZHU�WR�ZULWH�KLV�RZQ�FULPLQDO�FRGH�JRYHUQLQJ�WKH�OLYHV�RI�
D�KDOI�PLOOLRQ�FLWL]HQV� �<HV��WKRVH�DIIHFWHG�DUH�VRPH�RI�WKH�
OHDVW�SRSXODU�DPRQJ�XV�� %XW�LI�D�VLQJOH�H[HFXWLYH�EUDQFK
RIILFLDO�FDQ�ZULWH�ODZV�UHVWULFWLQJ�WKH�OLEHUW\�RI�WKLV�JURXS
RI�SHUVRQV��ZKDW�GRHV�WKDW�PHDQ�IRU�WKH�QH[W"�
7RGD\�� D� SOXUDOLW\� RI� DQ� HLJKW�PHPEHU� &RXUW� HQGRUVHV

WKLV�H[WUDFRQVWLWXWLRQDO�DUUDQJHPHQW�EXW�UHVROYHV�QRWKLQJ��
:RUNLQJ�IURP�DQ�XQGHUVWDQGLQJ�RI�WKH�&RQVWLWXWLRQ�DW�ZDU�
ZLWK� LWV� WH[W� DQG� KLVWRU\�� WKH� SOXUDOLW\� UHLPDJLQHV� WKH
WHUPV�RI�WKH�VWDWXWH�EHIRUH�XV�DQG�LQVLVWV�WKHUH�LV�QRWKLQJ�
ZURQJ� ZLWK� &RQJUHVV� KDQGLQJ� RII� VR� PXFK� SRZHU� WR� WKH�
$WWRUQH\�*HQHUDO�� %XW� -867,&(� $/,72� VXSSOLHV� WKH� ILIWK�
YRWH� IRU� WRGD\·V� MXGJPHQW�DQG�KH�GRHV�QRW� MRLQ�HLWKHU� WKH�
SOXUDOLW\·V� FRQVWLWXWLRQDO� RU� VWDWXWRU\� DQDO\VLV�� LQGLFDWLQJ�
LQVWHDG� WKDW� KH� UHPDLQV� ZLOOLQJ�� LQ� D� IXWXUH� FDVH� ZLWK� D�
IXOO�&RXUW��WR�UHYLVLW�WKHVH�PDWWHUV�� �5HVSHFWIXOO\��,�ZRXOG
QRW�ZDLW��
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,�
)RU� LQGLYLGXDOV�FRQYLFWHG�RI�VH[�RIIHQVHV�DIWHU�&RQJUHVV

DGRSWHG� WKH� 6H[� 2IIHQGHU� 5HJLVWUDWLRQ� DQG� 1RWLILFDWLRQ�
$FW� �6251$�� LQ������� WKH� VWDWXWH�RIIHUV�GHWDLOHG� LQVWUXF�
WLRQV�� ,W�UHTXLUHV�WKHP�´WR�SURYLGH�VWDWH�JRYHUQPHQWV�ZLWK
�DQG� WR� XSGDWH�� LQIRUPDWLRQ�� VXFK� DV� QDPHV� DQG� FXUUHQW�
DGGUHVVHV�� IRU� LQFOXVLRQ�RQ� VWDWH�DQG� IHGHUDO� VH[� RIIHQGHU�
UHJLVWULHV�µ� � 7KH� ODZ� GLYLGHV� RIIHQGHUV� LQWR� WKUHH� WLHUV�
EDVHG�RQ�WKH�VHULRXVQHVV�RI�WKHLU�FULPHV��6RPH�PXVW�UHJLV�
WHU� IRU� ��� \HDUV�� RWKHUV� IRU� ��� \HDUV�� DQG� VWLOO� RWKHUV� IRU�
OLIH��� � 7KH� VWDWXWH� SURFHHGV� WR� VHW� UHJLVWUDWLRQ� GHDGOLQHV��
2IIHQGHUV�VHQWHQFHG�WR�SULVRQ�PXVW�UHJLVWHU�EHIRUH�WKH\·UH
UHOHDVHG��ZKLOH�RWKHUV�PXVW�UHJLVWHU�ZLWKLQ�WKUHH�EXVLQHVV�
GD\V� DIWHU� VHQWHQFLQJ�� � 7KH� VWDWXWH� H[SODLQV� ZKHQ� DQG
KRZ�RIIHQGHUV�PXVW�XSGDWH� WKHLU� UHJLVWUDWLRQV��� �$QG� WKH �
VWDWXWH�VSHFLILHV�SDUWLFXODU�SHQDOWLHV� IRU� IDLOLQJ�WR�FRPSO\�
ZLWK�LWV�FRPPDQGV��� 2Q�DQG�RQ�WKH�VWDWXWH�JRHV�IRU�PRUH�
WKDQ����SDJHV�RI�WKH�8��6��&RGH��
%XW�ZKDW�DERXW�WKRVH�FRQYLFWHG�RI�VH[�RIIHQVHV�EHIRUH�WKH�

$FW·V� DGRSWLRQ"� $W� WKH� WLPH� RI� 6251$·V� HQDFWPHQW�� WKH�
QDWLRQ·V�SRSXODWLRQ�RI�VH[�RIIHQGHUV�H[FHHGHG����������DQG�
&RQJUHVV�FRQFOXGHG� WKDW�VRPHWKLQJ�KDG� WR�EH�GRQH�DERXW�
WKHVH� ´SUH�$FWµ� RIIHQGHUV� WRR�� � %XW� LW� VHHPV� &RQJUHVV�
FRXOGQ·W�DJUHH�ZKDW�WKDW�VKRXOG�EH���7KH�WUHDWPHQW�RI�SUH�
$FW� RIIHQGHUV� SURYHG� D� ´FRQWURYHUVLDO� LVVXH� ZLWK� PDMRU
SROLF\�VLJQLILFDQFH�DQG�SUDFWLFDO�UDPLILFDWLRQV�IRU�VWDWHV�µ��
$PRQJ�RWKHU�WKLQJV��DSSO\LQJ�6251$�LPPHGLDWHO\�WR�WKLV
JURXS�WKUHDWHQHG�WR�LPSRVH�XQSRSXODU�DQG�FRVWO\�EXUGHQV�

³³³³³³�
��5H\QROGV�Y��8QLWHG�6WDWHV������8��6�������������������
����8��6��&�����������������D���
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� �������F���
� �������H���
�/RJDQ��7KH�$GDP�:DOVK�$FW�DQG�WKH�)DLOHG�3URPLVH�RI�$GPLQLVWUD�

WLYH�)HGHUDOLVP�����*HR��:DVK��/��5HY����������²�������������
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RQ�6WDWHV�DQG� ORFDOLWLHV�E\� IRUFLQJ�WKHP�WR�DGRSW�RU�RYHU�
KDXO� WKHLU� RZQ� VH[� RIIHQGHU� UHJLVWUDWLRQ� VFKHPHV��� � 6R �
&RQJUHVV�VLPSO\�SDVVHG�WKH�SUREOHP�WR�WKH�$WWRUQH\�*HQ�
HUDO�� )RU� DOO� KDOI�PLOOLRQ� SUH�$FW� RIIHQGHUV�� WKH� ODZ� VD\V�
RQO\�WKLV��LQ����8��6��&���������G���

´7KH� $WWRUQH\� *HQHUDO� VKDOO� KDYH� WKH� DXWKRULW\� WR
VSHFLI\� WKH� DSSOLFDELOLW\� RI� WKH� UHTXLUHPHQWV� RI� WKLV�
VXEFKDSWHU� WR� VH[� RIIHQGHUV� FRQYLFWHG� EHIRUH� WKH� HQ�
DFWPHQW�RI� WKLV�FKDSWHU� ������DQG�WR�SUHVFULEH�UXOHV� IRU�
WKH�UHJLVWUDWLRQ�RI�DQ\�VXFK�VH[�RIIHQGHU�µ�

<HV�� WKDW·V� LW�� � 7KH� EUHDGWK� RI� WKH� DXWKRULW\� &RQJUHVV�
JUDQWHG� WR� WKH� $WWRUQH\�*HQHUDO� LQ� WKHVH� IHZ�ZRUGV� FDQ�
RQO\� EH� GHVFULEHG� DV� YDVW�� $V� WKH�'HSDUWPHQW� RI� -XVWLFH�
LWVHOI� KDV� DFNQRZOHGJHG�� 6251$� ´GRHV� QRW� UHTXLUH� WKH
$WWRUQH\�*HQHUDOµ�WR�LPSRVH�UHJLVWUDWLRQ�UHTXLUHPHQWV�RQ
SUH�$FW�RIIHQGHUV�´ZLWKLQ�D�FHUWDLQ�WLPH�IUDPH�RU�E\�D�GDWH�
FHUWDLQ�� LW�GRHV�QRW� UHTXLUH�KLP�WR�DFW�DW�DOO�µ� � ,I� WKH�$W�
WRUQH\�*HQHUDO�GRHV�FKRRVH�WR�DFW��KH�FDQ�UHTXLUH�DOO�SUH�
$FW�RIIHQGHUV�WR�UHJLVWHU��RU�KH�FDQ�´UHTXLUH�VRPH�EXW�QRW�
DOO� WR� UHJLVWHU�µ� � )RU� WKRVH� KH� UHTXLUHV� WR� UHJLVWHU�� WKH�
$WWRUQH\� *HQHUDO� PD\� LPSRVH� ´VRPH� EXW� QRW� DOO� RI�
>6251$·V@� UHJLVWUDWLRQ� UHTXLUHPHQWV�µ� DV� KH� SOHDVHV����
$QG�KH�LV�IUHH�WR�FKDQJH�KLV�PLQG�RQ�DQ\�RI�WKHVH�PDWWHUV�
´DW�DQ\�JLYHQ�WLPH�RU�RYHU�WKH�FRXUVH�RI�GLIIHUHQW�>SROLWLFDO@�
DGPLQLVWUDWLRQV�µ�� � &RQJUHVV� WKXV� JDYH� WKH� $WWRUQH\
*HQHUDO�IUHH�UHLQ�WR�ZULWH�WKH�UXOHV�IRU�YLUWXDOO\�WKH�HQWLUH
H[LVWLQJ� VH[�RIIHQGHU�SRSXODWLRQ� LQ� WKLV� FRXQWU\³D�VLWXD�
WLRQ� WKDW� SURPLVHG� WR� SHUVLVW� IRU� \HDUV� RU� GHFDGHV� XQWLO�

³³³³³³�
��,G���DW�����²������
�%ULHI� IRU� 8QLWHG� 6WDWHV� LQ�5H\QROGV� Y��8QLWHG� 6WDWHV�� 2�� 7�� ������

1R����²������S������
��,G���DW�����
���,ELG��
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SUH�$FW� RIIHQGHUV� SDVVHG� DZD\� RU� IXOILOOHG� WKH� WHUPV� RI�
WKHLU�UHJLVWUDWLRQ�REOLJDWLRQV�DQG�SRVW�$FW�RIIHQGHUV�FDPH�
WR�SUHGRPLQDWH�
8QVXUSULVLQJO\�� GLIIHUHQW�$WWRUQH\V�*HQHUDO� KDYH� H[HU�

FLVHG�WKHLU�GLVFUHWLRQ� LQ�GLIIHUHQW�ZD\V��� �)RU�VL[�PRQWKV�
DIWHU�6251$·V�HQDFWPHQW��$WWRUQH\�*HQHUDO�*RQ]DOHV�OHIW
SDVW�RIIHQGHUV�DORQH�� 7KHQ�WKH�SHQGXOXP�VZXQJ�WKH�RWKHU
GLUHFWLRQ�ZKHQ�WKH�'HSDUWPHQW�RI�-XVWLFH�LVVXHG�DQ�LQWHULP�
UXOH� UHTXLULQJ� SUH�$FW� RIIHQGHUV� WR� IROORZ� DOO� WKH� VDPH�
UXOHV�DV�SRVW�$FW�RIIHQGHUV�����$�\HDU�ODWHU��$WWRUQH\�*HQ�
HUDO� 0XNDVH\� LVVXHG� PRUH� QHZ� JXLGHOLQHV�� WKLV� WLPH� GL�
UHFWLQJ�WKH�6WDWHV�WR�UHJLVWHU�VRPH�EXW�QRW�DOO�SDVW�RIIHQG�
HUV��� � 7KUHH� \HDUV� DIWHU� WKDW�� $WWRUQH\� *HQHUDO� +ROGHU
UHTXLUHG�WKH�6WDWHV�WR�UHJLVWHU�RQO\�WKRVH�SUH�$FW�RIIHQGHUV
FRQYLFWHG� RI� D� QHZ� IHORQ\� DIWHU� 6251$·V� HQDFWPHQW����
9DULRXV� $WWRUQH\V� *HQHUDO� KDYH� DOVR� WDNHQ� GLIIHUHQW
SRVLWLRQV� RQ�ZKHWKHU� SUH�$FW� RIIHQGHUV�PLJKW� EH� HQWLWOHG�
WR� FUHGLW� IRU� WLPH�VSHQW� LQ� WKH� FRPPXQLW\�EHIRUH�6251$
ZDV�HQDFWHG����
7KHVH� XQERXQGHG� SROLF\� FKRLFHV� KDYH� SURIRXQG� FRQVH�

TXHQFHV�IRU�WKH�SHRSOH�WKH\�DIIHFW���7DNH�RXU�FDVH�� %HIRUH�
6251$·V� HQDFWPHQW�� +HUPDQ� *XQG\� SOHDGHG� JXLOW\� LQ
�����WR�D�VH[XDO�RIIHQVH�� $IWHU�KLV�UHOHDVH�IURP�SULVRQ�ILYH�
\HDUV�ODWHU��KH�ZDV�DUUHVWHG�DJDLQ��WKLV�WLPH�IRU�IDLOLQJ�WR
UHJLVWHU�DV�D�VH[�RIIHQGHU�DFFRUGLQJ�WR�WKH�UXOHV�WKH�$WWRU�
QH\�*HQHUDO�KDG�WKHQ�SUHVFULEHG�IRU�SUH�$FW�RIIHQGHUV���$V�
D� UHVXOW�� 0U�� *XQG\� IDFHG� DQ� DGGLWLRQDO� ���\HDU� SULVRQ
WHUP³���\HDUV�PRUH�WKDQ�LI�WKH�$WWRUQH\�*HQHUDO�KDG��LQ�

³³³³³³�
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��&RPSDUH� ��� )HG�� 5HJ�� ������ �QR� FUHGLW� JLYHQ�� ZLWK� ��� )HG�� 5HJ��

�������IXOO�FUHGLW�JLYHQ���
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KLV�GLVFUHWLRQ��FKRVHQ�WR�ZULWH�WKH�UXOHV�GLIIHUHQWO\��

,,�
$�

2XU� IRXQGLQJ� GRFXPHQW� EHJLQV� E\� GHFODULQJ� WKDW� ´:H
WKH�3HRSOH�������RUGDLQ�DQG�HVWDEOLVK�WKLV�&RQVWLWXWLRQ�µ� $W�
WKH�WLPH�� WKDW�ZDV�D�UDGLFDO�FODLP��DQ�DVVHUWLRQ�WKDW�VRY�
HUHLJQW\�EHORQJV�QRW�WR�D�SHUVRQ�RU�LQVWLWXWLRQ�RU�FODVV�EXW�
WR�WKH�ZKROH�RI�WKH�SHRSOH�� )URP�WKDW�SUHPLVH��WKH�&RQVWL�
WXWLRQ�SURFHHGHG�WR�YHVW�WKH�DXWKRULW\�WR�H[HUFLVH�GLIIHUHQW�
DVSHFWV�RI�WKH�SHRSOH·V�VRYHUHLJQ�SRZHU�LQ�GLVWLQFW�HQWLWLHV�
,Q�$UWLFOH� ,�� WKH�&RQVWLWXWLRQ� HQWUXVWHG� DOO� RI� WKH� IHGHUDO�
JRYHUQPHQW·V�OHJLVODWLYH�SRZHU�WR�&RQJUHVV���,Q�$UWLFOH�,,��
LW�DVVLJQHG�WKH�H[HFXWLYH�SRZHU�WR� WKH�3UHVLGHQW�� �$QG� LQ�
$UWLFOH�,,,��LW�JDYH�LQGHSHQGHQW�MXGJHV�WKH�WDVN�RI�DSSO\LQJ�
WKH�ODZV�WR�FDVHV�DQG�FRQWURYHUVLHV��
7R� WKH� IUDPHUV�� HDFK�RI� WKHVH�YHVWHG�SRZHUV�KDG�D�GLV�

WLQFW�FRQWHQW�� �:KHQ�LW�FDPH�WR�WKH� OHJLVODWLYH�SRZHU�� WKH�
IUDPHUV�XQGHUVWRRG� LW� WR�PHDQ�WKH�SRZHU� WR�DGRSW�JHQHU�
DOO\�DSSOLFDEOH�UXOHV�RI�FRQGXFW�JRYHUQLQJ�IXWXUH�DFWLRQV�E\
SULYDWH� SHUVRQV³WKH� SRZHU� WR� ´SUHVFULE>H@� WKH� UXOHV� E\
ZKLFK� WKH� GXWLHV� DQG� ULJKWV� RI� HYHU\� FLWL]HQ� DUH� WR� EH
UHJXODWHG�µ��� RU� WKH� SRZHU� WR� ´SUHVFULEH� JHQHUDO� UXOHV� IRU
WKH�JRYHUQPHQW�RI�VRFLHW\�µ���
7KH�IUDPHUV�XQGHUVWRRG��WRR��WKDW�LW�ZRXOG�IUXVWUDWH�´WKH�

V\VWHP� RI� JRYHUQPHQW� RUGDLQHG� E\� WKH� &RQVWLWXWLRQµ� LI
&RQJUHVV� FRXOG� PHUHO\� DQQRXQFH� YDJXH� DVSLUDWLRQV� DQG�
WKHQ� DVVLJQ� RWKHUV� WKH� UHVSRQVLELOLW\� RI� DGRSWLQJ� OHJLVOD�
WLRQ�WR�UHDOL]H�LWV�JRDOV��� �7KURXJK�WKH�&RQVWLWXWLRQ��DIWHU�

³³³³³³�
��7KH�)HGHUDOLVW�1R������S�������&��5RVVLWHU�HG���������$��+DPLOWRQ���
���)OHWFKHU� Y��3HFN�� �� &UDQFK� ���� ���� �������� VHH� DOVR� -�� /RFNH�� 7KH�

6HFRQG�7UHDWLVH�RI�&LYLO�*RYHUQPHQW�DQG�D�/HWWHU�&RQFHUQLQJ�7ROHUD�
WLRQ������S�������������/RFNH��6HFRQG�7UHDWLVH�����:��%ODFNVWRQH��&RP�
PHQWDULHV�RQ�WKH�/DZV�RI�(QJODQG������������

���0DUVKDOO�)LHOG�	�&R��Y��&ODUN������8��6�������������������
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DOO�� WKH� SHRSOH� KDG� YHVWHG� WKH� SRZHU� WR� SUHVFULEH� UXOHV
OLPLWLQJ� WKHLU� OLEHUWLHV� LQ� &RQJUHVV� DORQH�� � 1R� RQH�� QRW�
HYHQ� &RQJUHVV�� KDG� WKH� ULJKW� WR� DOWHU� WKDW� DUUDQJHPHQW�
$V� &KLHI� -XVWLFH� 0DUVKDOO� H[SODLQHG�� &RQJUHVV� PD\� QRW
´GHOHJDWH� ������ SRZHUV� ZKLFK� DUH� VWULFWO\� DQG� H[FOXVLYHO\�
OHJLVODWLYH�µ��� �2U�DV�-RKQ�/RFNH��RQH�RI� WKH�WKLQNHUV�ZKR�
PRVW�LQIOXHQFHG�WKH�IUDPHUV·�XQGHUVWDQGLQJ�RI�WKH�VHSDUD�
WLRQ�RI�SRZHUV��GHVFULEHG�LW��

´7KH� OHJLVODWLYH� FDQQRW� WUDQVIHU� WKH�SRZHU�RI�PDNLQJ�
ODZV�WR�DQ\�RWKHU�KDQGV�� IRU� LW�EHLQJ�EXW�D�GHOHJDWHG�
SRZHU�IURP�WKH�SHRSOH��WKH\�ZKR�KDYH�LW�FDQQRW�SDVV�LW�
RYHU�WR�RWKHUV���7KH�SHRSOH�DORQH�FDQ�DSSRLQW�WKH�IRUP�
RI�WKH�FRPPRQZHDOWK��ZKLFK�LV�E\�FRQVWLWXWLQJ�WKH�OHJ�
LVODWLYH��DQG�DSSRLQWLQJ�LQ�ZKRVH�KDQGV�WKDW�VKDOO�EH�
$QG� ZKHQ� WKH� SHRSOH� KDYH� VDLG� ZH� ZLOO� VXEPLW� WR�
UXOHV�� DQG� EH� JRYHUQHG� E\� ODZV� PDGH� E\� VXFK� PHQ�
DQG� LQ� VXFK� IRUPV�� QRERG\� HOVH� FDQ� VD\� RWKHU� PHQ
VKDOO�PDNH�ODZV�IRU�WKHP��QRU�FDQ�WKH�SHRSOH�EH�ERXQG
E\�DQ\� ODZV�EXW� VXFK� DV� DUH� HQDFWHG� E\� WKRVH�ZKRP�
WKH\� KDYH� FKRVHQ� DQG� DXWKRULVHG� WR� PDNH� ODZV� IRU�
WKHP�µ���

:K\� GLG� WKH� IUDPHUV� LQVLVW� RQ� WKLV� SDUWLFXODU� DUUDQJH�
PHQW"� 7KH\�EHOLHYHG� WKH�QHZ� IHGHUDO�JRYHUQPHQW·V�PRVW�
GDQJHURXV�SRZHU�ZDV� WKH�SRZHU� WR�HQDFW� ODZV�UHVWULFWLQJ�
WKH� SHRSOH·V� OLEHUW\��� �$Q� ´H[FHVV� RI� ODZ�PDNLQJµ�ZDV�� LQ�
WKHLU�ZRUGV��RQH�RI�´WKH�GLVHDVHV�WR�ZKLFK�RXU�JRYHUQPHQWV
DUH�PRVW�OLDEOH�µ�� �7R�DGGUHVV�WKDW�WHQGHQF\��WKH�IUDPHUV�
ZHQW� WR� JUHDW� OHQJWKV� WR� PDNH� ODZPDNLQJ� GLIILFXOW� � ,Q�
$UWLFOH� ,�� E\� IDU� WKH� ORQJHVW� SDUW� RI� WKH�&RQVWLWXWLRQ�� WKH�

³³³³³³�
���:D\PDQ�Y��6RXWKDUG�����:KHDW�������²�����������
��/RFNH��6HFRQG�7UHDWLVH�������DW�����
��7KH�)HGHUDOLVW�1R������DW����²�����-��0DGLVRQ���
���,G��� 1R������ DW� ����� � 6HH� DOVR� LG��� 1R������ DW� ���²���� �+DPLOWRQ���

/RFNH��6HFRQG�7UHDWLVH�������
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IUDPHUV� LQVLVWHG� WKDW� DQ\� SURSRVHG� ODZ� PXVW� ZLQ� WKH
DSSURYDO� RI� WZR�+RXVHV� RI� &RQJUHVV³HOHFWHG� DW� GLIIHUHQW
WLPHV��E\�GLIIHUHQW�FRQVWLWXHQFLHV��DQG� IRU�GLIIHUHQW� WHUPV
LQ� RIILFH³DQG� HLWKHU� VHFXUH� WKH� 3UHVLGHQW·V� DSSURYDO� RU�
REWDLQ� HQRXJK� VXSSRUW� WR� RYHUULGH� KLV� YHWR�� 6RPH� RFFD�
VLRQDOO\� FRPSODLQ� DERXW� $UWLFOH� ,·V� GHWDLOHG� DQG� DUGXRXV�
SURFHVVHV� IRU� QHZ� OHJLVODWLRQ�� EXW� WR� WKH� IUDPHUV� WKHVH�
ZHUH�EXOZDUNV�RI�OLEHUW\�
1RU�ZDV�WKH�SRLQW�RQO\�WR�OLPLW�WKH�JRYHUQPHQW·V�FDSDF�

LW\� WR� UHVWULFW� WKH� SHRSOH·V� IUHHGRPV�� � $UWLFOH� ,·V� GHWDLOHG�
SURFHVVHV� IRU� QHZ� ODZV� ZHUH� DOVR� GHVLJQHG� WR� SURPRWH�
GHOLEHUDWLRQ�� � ´7KH� RIWHQHU� WKH�PHDVXUH� LV� EURXJKW�XQGHU�
H[DPLQDWLRQ�µ�+DPLOWRQ�H[SODLQHG��´WKH�JUHDWHU�WKH�GLYHU�
VLW\�LQ�WKH�VLWXDWLRQV�RI�WKRVH�ZKR�DUH�WR�H[DPLQH�LW�µ�DQG�
´WKH� OHVV� PXVW� EH� WKH� GDQJHU� RI� WKRVH� HUURUV� ZKLFK� IORZ�
IURP�ZDQW�RI�GXH�GHOLEHUDWLRQ��RU�RI�WKRVH�PLVVWHSV�ZKLFK�
SURFHHG� IURP� WKH� FRQWDJLRQ� RI� VRPH� FRPPRQ� SDVVLRQ� RU
LQWHUHVW�µ���
2WKHU� SXUSRVHV� DQLPDWHG� WKH� IUDPHUV·� GHVLJQ� DV� ZHOO��

%HFDXVH�PHQ�DUH�QRW�DQJHOV���DQG�PDMRULWLHV�FDQ�WKUHDWHQ
PLQRULW\� ULJKWV�� WKH� IUDPHUV� LQVLVWHG� RQ� D� OHJLVODWXUH�
FRPSRVHG� RI� GLIIHUHQW� ERGLHV� VXEMHFW� WR� GLIIHUHQW� HOHF�
WRUDWHV� DV� D�PHDQV� RI� HQVXULQJ� WKDW� DQ\� QHZ� ODZ�ZRXOG�
KDYH� WR� VHFXUH� WKH� DSSURYDO� RI� D� VXSHUPDMRULW\� RI� WKH�
SHRSOH·V�UHSUHVHQWDWLYHV�� 7KLV��LQ�WXUQ��DVVXUHG�PLQRULWLHV�
WKDW� WKHLU� YRWHV� ZRXOG� RIWHQ� GHFLGH� WKH� IDWH� RI� SURSRVHG
OHJLVODWLRQ�� � ,QGHHG�� VRPH� HYHQ� WKRXJKW� D� %LOO� RI� 5LJKWV�
ZRXOG� SURYH� XQQHFHVVDU\� LQ� OLJKW� RI� WKH� &RQVWLWXWLRQ·V�
GHVLJQ��LQ�WKHLU�YLHZ��VRXQG�VWUXFWXUHV�IRUFLQJ�´>D@PELWLRQ
>WR@� ������ FRXQWHUDFW�DPELWLRQµ�ZRXOG�GR�PRUH�WKDQ�ZULWWHQ�
SURPLVHV�WR�JXDUG�XQSRSXODU�PLQRULWLHV�IURP�WKH�W\UDQQ\�

³³³³³³�
��7KH�)HGHUDOLVW�1R������DW������
���,G��� 1R������ DW� ���� �0DGLVRQ��� '�� 6FKRHQEURG�� 3RZHU�:LWKRXW� 5H�

VSRQVLELOLW\������������6FKRHQEURG���
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RI�WKH�PDMRULW\�����5HVWULFWLQJ�WKH�WDVN�RI�OHJLVODWLQJ�WR�RQH
EUDQFK�FKDUDFWHUL]HG�E\�GLIILFXOW�DQG�GHOLEHUDWLYH�SURFHVVHV
ZDV� DOVR� GHVLJQHG� WR� SURPRWH� IDLU� QRWLFH� DQG� WKH� UXOH� RI�
ODZ�� HQVXULQJ� WKH� SHRSOH�ZRXOG� EH� VXEMHFW� WR� D� UHODWLYHO\�
VWDEOH�DQG�SUHGLFWDEOH�VHW�RI�UXOHV�����$QG�E\�GLUHFWLQJ�WKDW�
OHJLVODWLQJ� EH� GRQH� RQO\� E\� HOHFWHG� UHSUHVHQWDWLYHV� LQ� D�
SXEOLF�SURFHVV��WKH�&RQVWLWXWLRQ�VRXJKW�WR�HQVXUH�WKDW�WKH
OLQHV�RI�DFFRXQWDELOLW\�ZRXOG�EH�FOHDU��7KH�VRYHUHLJQ�SHR�
SOH� ZRXOG� NQRZ�� ZLWKRXW� DPELJXLW\�� ZKRP� WR� KROG� DF�
FRXQWDEOH�IRU�WKH�ODZV�WKH\�ZRXOG�KDYH�WR�IROORZ����
,I� &RQJUHVV� FRXOG� SDVV� RII� LWV� OHJLVODWLYH� SRZHU� WR� WKH

H[HFXWLYH�EUDQFK�� WKH� ´>Y@HVWLQJ� >F@ODXVHV�� DQG� LQGHHG� WKH�
HQWLUH� VWUXFWXUH� RI� WKH� &RQVWLWXWLRQ�µ� ZRXOG� ´PDNH� QR�
VHQVH�µ�� �:LWKRXW�WKH�LQYROYHPHQW�RI�UHSUHVHQWDWLYHV�IURP
DFURVV� WKH� FRXQWU\� RU� WKH� GHPDQGV� RI� ELFDPHUDOLVP� DQG�
SUHVHQWPHQW�� OHJLVODWLRQ� ZRXOG� ULVN� EHFRPLQJ� QRWKLQJ�
PRUH�WKDQ�WKH�ZLOO�RI� WKH�FXUUHQW�3UHVLGHQW�� $QG� LI� ODZV�
FRXOG� EH� VLPSO\� GHFODUHG� E\� D� VLQJOH� SHUVRQ�� WKH\� ZRXOG�
QRW� EH� IHZ� LQ� QXPEHU�� WKH� SURGXFW� RI� ZLGHVSUHDG� VRFLDO�
FRQVHQVXV�� OLNHO\� WR� SURWHFW� PLQRULW\� LQWHUHVWV�� RU� DSW� WR
SURYLGH� VWDELOLW\� DQG� IDLU� QRWLFH��� � $FFRXQWDELOLW\� ZRXOG
VXIIHU� WRR�� /HJLVODWRUV�PLJKW� VHHN� WR� WDNH� FUHGLW� IRU� DG�
GUHVVLQJ� D� SUHVVLQJ� VRFLDO� SUREOHP� E\� VHQGLQJ� LW� WR� WKH
H[HFXWLYH� IRU� UHVROXWLRQ��ZKLOH� DW� WKH� VDPH� WLPH� EODPLQJ
WKH� H[HFXWLYH� IRU� WKH� SUREOHPV� WKDW� DWWHQG� ZKDWHYHU�
PHDVXUHV� KH� FKRRVHV� WR� SXUVXH�� ,Q� WXUQ�� WKH� H[HFXWLYH�
PLJKW� SRLQW� WR� &RQJUHVV� DV� WKH� VRXUFH� RI� WKH� SUREOHP�
7KHVH�RSSRUWXQLWLHV�IRU�ILQJHU�SRLQWLQJ�PLJKW�SURYH�WHPSW��

³³³³³³�
��7KH�)HGHUDOLVW�1R������DW�������6HH�DOVR�LG���1R������DW������+DPLO�

WRQ���
���,G���1R������DW����²�����
��6FKRHQEURG�����VHH�DOVR�7KH�)HGHUDOLVW�1R������DW������0DGLVRQ���
��/DZVRQ��'HOHJDWLRQ�DQG�2ULJLQDO�0HDQLQJ�����9D��/��5HY�����������

��������
��7KH�)HGHUDOLVW�1R������DW������0DGLVRQ���LG���1R������DW������VDPH���
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LQJO\� DGYDQWDJHRXV� IRU� WKH� SROLWLFLDQV� LQYROYHG�� EXW� WKH\�
ZRXOG�DOVR�WKUHDWHQ�WR�´ ¶GLVJXLVH�������UHVSRQVLELOLW\�IRU�������
WKH�GHFLVLRQV�· µ���
7KH�IUDPHUV�ZDUQHG�XV�DJDLQVW�SHUPLWWLQJ�FRQVHTXHQFHV

OLNH� WKHVH�� � $V� 0DGLVRQ� H[SODLQHG�� ´ ¶>W@KHUH� FDQ� EH� QR
OLEHUW\� ZKHUH� WKH� OHJLVODWLYH� DQG� H[HFXWLYH� SRZHUV� DUH�
XQLWHG�LQ�WKH�VDPH�SHUVRQ��RU�ERG\�RI�PDJLVWUDWHV�· µ����7KH�
IUDPHUV�NQHZ�� WRR�� WKDW� WKH� MRE� RI�NHHSLQJ� WKH� OHJLVODWLYH�
SRZHU�FRQILQHG�WR�WKH�OHJLVODWLYH�EUDQFK�FRXOGQ·W�EH�WUXVWHG�
WR� VHOI�SROLFLQJ� E\� &RQJUHVV�� RIWHQ� HQRXJK�� OHJLVODWRUV�
ZLOO�IDFH�UDWLRQDO�LQFHQWLYHV�WR�SDVV�SUREOHPV�WR�WKH�H[HFX�
WLYH� EUDQFK�� �%HVLGHV�� HQIRUFLQJ� WKH� VHSDUDWLRQ� RI� SRZHUV
LVQ·W� DERXW� SURWHFWLQJ� LQVWLWXWLRQDO� SUHURJDWLYHV� RU� JRY�
HUQPHQWDO� WXUI�� � ,W·V� DERXW� UHVSHFWLQJ� WKH� SHRSOH·V� VRYHU�
HLJQ�FKRLFH�WR�YHVW�WKH�OHJLVODWLYH�SRZHU�LQ�&RQJUHVV�DORQH��
$QG�LW·V�DERXW�VDIHJXDUGLQJ�D�VWUXFWXUH�GHVLJQHG�WR�SURWHFW�
WKHLU�OLEHUWLHV��PLQRULW\�ULJKWV��IDLU�QRWLFH��DQG�WKH�UXOH�RI
ODZ�� 6R� ZKHQ� D� FDVH� RU� FRQWURYHUV\� FRPHV� ZLWKLQ� WKH
MXGLFLDO� FRPSHWHQFH�� WKH� &RQVWLWXWLRQ� GRHV� QRW� SHUPLW
MXGJHV� WR� ORRN�WKH�RWKHU�ZD\��ZH�PXVW�FDOO� IRXO�ZKHQ�WKH�
FRQVWLWXWLRQDO� OLQHV� DUH� FURVVHG�� � ,QGHHG�� WKH� IUDPHUV�
DIIRUGHG� XV� LQGHSHQGHQFH� IURP� WKH� SROLWLFDO� EUDQFKHV�
LQ� ODUJH� SDUW� WR� HQFRXUDJH� H[DFWO\� WKLV� NLQG� RI� ´IRUWL�
WXGH� ������ WR� GR� >RXU@� GXW\� DV� IDLWKIXO� JXDUGLDQV� RI� WKH�
&RQVWLWXWLRQ�µ���

³³³³³³�
��5DR�� $GPLQLVWUDWLYH� &ROOXVLRQ�� +RZ� 'HOHJDWLRQ� 'LPLQLVKHV� WKH�

&ROOHFWLYH�&RQJUHVV�����1��<��8��/��5HY����������������������6HH�DOVR�%��
,DQFX�� /HJLVODWLYH� 'HOHJDWLRQ�� 7KH� (URVLRQ� RI� 1RUPDWLYH� /LPLWV� LQ�
0RGHUQ�&RQVWLWXWLRQDOLVP������������

��7KH� )HGHUDOLVW� 1R������ DW� ���� �0DGLVRQ��� � $FFRUG�� �� %ODFNVWRQH��
&RPPHQWDULHV�RQ�WKH�/DZV�RI�(QJODQG��DW������VHH�DOVR�&DVV��'HOHJD�
WLRQ�5HFRQVLGHUHG��$�'HOHJDWLRQ�'RFWULQH� IRU� WKH�0RGHUQ�$GPLQLVWUD�
WLYH�6WDWH�����+DUY��-��/��	�3XE��3RO·\������������������

��7KH�)HGHUDOLVW�1R������DW������
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%�
$FFHSWLQJ�� WKHQ�� WKDW� ZH� KDYH� DQ� REOLJDWLRQ� WR� GHFLGH

ZKHWKHU�&RQJUHVV�KDV�XQFRQVWLWXWLRQDOO\�GLYHVWHG�LWVHOI�RI�
LWV�OHJLVODWLYH�UHVSRQVLELOLWLHV��WKH�TXHVWLRQ�IROORZV��:KDW·V�
WKH� WHVW"� 0DGLVRQ� DFNQRZOHGJHG� WKDW� ´QR� VNLOO� LQ� WKH�
VFLHQFH� RI� JRYHUQPHQW� KDV� \HW� EHHQ� DEOH� WR� GLVFULPLQDWH
DQG�GHILQH��ZLWK�VXIILFLHQW�FHUWDLQW\�� LWV� WKUHH�JUHDW�SURY�
LQFHV³WKH� OHJLVODWLYH�� H[HFXWLYH�� DQG� MXGLFLDU\�µ��� � &KLHI �
-XVWLFH� 0DUVKDOO� DJUHHG� WKDW� SROLFLQJ� WKH� VHSDUDWLRQ� RI�
SRZHUV� ´LV� D� VXEMHFW� RI� GHOLFDWH� DQG� GLIILFXOW� LQTXLU\�µ���
6WLOO�� WKH� IUDPHUV� WRRN� WKLV� UHVSRQVLELOLW\� VHULRXVO\� DQG�
RIIHUHG�XV�LPSRUWDQW�JXLGLQJ�SULQFLSOHV��
)LUVW�� ZH� NQRZ� WKDW� DV� ORQJ� DV� &RQJUHVV� PDNHV� WKH�

SROLF\� GHFLVLRQV� ZKHQ� UHJXODWLQJ� SULYDWH� FRQGXFW�� LW� PD\
DXWKRUL]H�DQRWKHU�EUDQFK�WR�´ILOO�XS�WKH�GHWDLOV�µ��,Q�:D\�
PDQ� Y�� 6RXWKDUG�� WKLV� &RXUW� XSKHOG� D� VWDWXWH� WKDW� LQ�
VWUXFWHG�WKH�IHGHUDO�FRXUWV�WR�ERUURZ�VWDWH�FRXUW�SURFHGXUDO
UXOHV� EXW� DOORZHG� WKHP� WR�PDNH� FHUWDLQ� ´DOWHUDWLRQV� DQG�
DGGLWLRQV�µ� �:ULWLQJ�IRU�WKH�&RXUW��&KLHI�-XVWLFH�0DUVKDOO�
GLVWLQJXLVKHG� EHWZHHQ� WKRVH� ´LPSRUWDQW� VXEMHFWV�� ZKLFK�
PXVW� EH� HQWLUHO\� UHJXODWHG� E\� WKH� OHJLVODWXUH� LWVHOI�µ� DQG�
´WKRVH�RI�OHVV�LQWHUHVW��LQ�ZKLFK�D�JHQHUDO�SURYLVLRQ�PD\�EH
PDGH��DQG�SRZHU�JLYHQ�WR�WKRVH�ZKR�DUH�WR�DFW�������WR�ILOO�XS�
WKH� GHWDLOV�µ��� 7KH� &RXUW� XSKHOG� WKH� VWDWXWH� EHIRUH� LW�
EHFDXVH�&RQJUHVV� KDG� DQQRXQFHG� WKH� FRQWUROOLQJ� JHQHUDO
SROLF\�ZKHQ�LW�RUGHUHG�IHGHUDO�FRXUWV�WR�IROORZ�VWDWH�SURFH�
GXUHV��DQG�WKH�UHVLGXDO�DXWKRULW\�WR�PDNH�´DOWHUDWLRQV�DQG�
DGGLWLRQVµ� GLG� QR�PRUH� WKDQ� SHUPLW� FRXUWV� WR� ILOO� XS� WKH�
GHWDLOV��
/DWHU� FDVHV� EXLOW� RQ� &KLHI� -XVWLFH� 0DUVKDOO·V� XQGHU�

VWDQGLQJ�� ,Q�,Q�UH�.ROORFN��IRU�H[DPSOH��WKH�&RXUW�XSKHOG�

³³³³³³�
���,G���1R������DW������0DGLVRQ���
���:D\PDQ�����:KHDW���DW�����
���,G���DW���������



���&LWH�DV�� ����8��6��BBBB��������

*2568&+��-���GLVVHQWLQJ�

D� VWDWXWH� WKDW� DVVLJQHG� WKH� &RPPLVVLRQHU� RI� ,QWHUQDO�
5HYHQXH� WKH� UHVSRQVLELOLW\� WR�GHVLJQ� WD[�VWDPSV� IRU�PDU�
JDULQH� SDFNDJHV���� � /DWHU� VWLOO�� DQG� XVLQJ� WKH� VDPH� ORJLF��
WKH� &RXUW� VXVWDLQHG� RWKHU� DQG� IDU� PRUH� FRQVHTXHQWLDO
VWDWXWHV�� OLNH� D� ODZ�DXWKRUL]LQJ� WKH�6HFUHWDU\� RI�$JULFXO�
WXUH�WR�DGRSW�UXOHV�UHJXODWLQJ�WKH�´XVH�DQG�RFFXSDQF\µ�RI�
SXEOLF� IRUHVWV� WR� SURWHFW� WKHP� IURP� ´GHVWUXFWLRQµ� DQG�
´GHSUHGDWLRQV�µ�� �7KURXJK�DOO�WKHVH�FDVHV��VPDOO�RU� ODUJH�
UXQV� WKH� WKHPH� WKDW� &RQJUHVV� PXVW� VHW� IRUWK� VWDQGDUGV
´VXIILFLHQWO\� GHILQLWH� DQG� SUHFLVH� WR� HQDEOH� &RQJUHVV�� WKH
FRXUWV�� DQG� WKH� SXEOLF� WR� DVFHUWDLQµ� ZKHWKHU� &RQJUHVV·V
JXLGDQFH�KDV�EHHQ�IROORZHG����
6HFRQG�� RQFH� &RQJUHVV� SUHVFULEHV� WKH� UXOH� JRYHUQLQJ

SULYDWH�FRQGXFW�� LW�PD\�PDNH�WKH�DSSOLFDWLRQ�RI� WKDW�UXOH
GHSHQG� RQ� H[HFXWLYH� IDFW�ILQGLQJ�� +HUH�� WRR�� WKH� SRZHU
H[WHQGHG�WR�WKH�H[HFXWLYH�PD\�SURYH�KLJKO\�FRQVHTXHQWLDO�
'XULQJ� WKH� 1DSROHRQLF� :DUV�� IRU� H[DPSOH�� %ULWDLQ� DQG�
)UDQFH�HDFK�WULHG�WR�EORFN�WKH�8QLWHG�6WDWHV�IURP�WUDGLQJ�
ZLWK� WKH� RWKHU�� &RQJUHVV� UHVSRQGHG� ZLWK� D� VWDWXWH� LQ�
VWUXFWLQJ� WKDW�� LI� WKH� 3UHVLGHQW� IRXQG� WKDW� HLWKHU� *UHDW�
%ULWDLQ� RU� )UDQFH� VWRSSHG� LQWHUIHULQJ� ZLWK� $PHULFDQ�
WUDGH�� D� WUDGH� HPEDUJR� ZRXOG� EH� LPSRVHG� DJDLQVW� WKH�
RWKHU�FRXQWU\�� ,Q�&DUJR�RI�%ULJ�$XURUD�Y��8QLWHG�6WDWHV��
WKLV�&RXUW�H[SODLQHG�WKDW�LW�FRXOG�´VHH�QR�VXIILFLHQW�UHDVRQ�
ZK\� WKH� OHJLVODWXUH� VKRXOG� QRW� H[HUFLVH� LWV� GLVFUHWLRQ� >WR
LPSRVH� DQ� HPEDUJR@� HLWKHU� H[SUHVVO\� RU� FRQGLWLRQDOO\�� DV�
WKHLU� MXGJPHQW� VKRXOG� GLUHFW�µ�� � +DOI� D� FHQWXU\� ODWHU��
&RQJUHVV� OLNHZLVH�PDGH� WKH� FRQVWUXFWLRQ� RI� WKH�%URRNO\Q�
%ULGJH�GHSHQG�RQ�D� ILQGLQJ�E\� WKH�6HFUHWDU\�RI�:DU� WKDW�

³³³³³³�
������8��6�������������������
���8QLWHG�6WDWHV�Y��*ULPDXG������8��6��������������������6HH�DOVR�%XWW�

ILHOG�Y��6WUDQDKDQ������8��6�������������������,&&�Y��*RRGULFK�7UDQVLW�
&R�������8��6������������������������

���<DNXV�Y��8QLWHG�6WDWHV������8��6�������������������
����&UDQFK������������������HPSKDVLV�DGGHG���
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WKH�EULGJH�ZRXOGQ·W� LQWHUIHUH�ZLWK�QDYLJDWLRQ� RI� WKH�(DVW�
5LYHU�� 7KH�&RXUW�KHOG�WKDW�&RQJUHVV�´GLG�QRW�DEGLFDWH�DQ\�
RI�LWV�DXWKRULW\µ�EXW�´VLPSO\�GHFODUHG�WKDW��XSRQ�D�FHUWDLQ
IDFW� EHLQJ� HVWDEOLVKHG�� WKH� EULGJH� VKRXOG� EH� GHHPHG� D
ODZIXO�VWUXFWXUH��DQG�HPSOR\HG�WKH�VHFUHWDU\�RI�ZDU�DV�DQ
DJHQW�WR�DVFHUWDLQ�WKDW�IDFW�µ���
7KLUG�� &RQJUHVV�PD\� DVVLJQ� WKH� H[HFXWLYH� DQG� MXGLFLDO

EUDQFKHV� FHUWDLQ� QRQ�OHJLVODWLYH� UHVSRQVLELOLWLHV�� :KLOH�
WKH� &RQVWLWXWLRQ� YHVWV� DOO� IHGHUDO� OHJLVODWLYH� SRZHU� LQ�
&RQJUHVV� DORQH�� &RQJUHVV·V� OHJLVODWLYH� DXWKRULW\� VRPH�
WLPHV�RYHUODSV�ZLWK�DXWKRULW\�WKH�&RQVWLWXWLRQ�VHSDUDWHO\
YHVWV� LQ� DQRWKHU� EUDQFK���� � 6R�� IRU� H[DPSOH��ZKHQ� D� FRQ�
JUHVVLRQDO�VWDWXWH�FRQIHUV�ZLGH�GLVFUHWLRQ�WR�WKH�H[HFXWLYH��
QR�VHSDUDWLRQ�RI�SRZHUV�SUREOHP�PD\�DULVH� LI� ´WKH�GLVFUH�
WLRQ� LV� WR� EH� H[HUFLVHG� RYHU� PDWWHUV� DOUHDG\� ZLWKLQ� WKH�
VFRSH�RI�H[HFXWLYH�SRZHU�µ�� �7KRXJK�WKH�FDVH�ZDV�GHFLGHG
RQ�GLIIHUHQW�JURXQGV��WKH�IRUHLJQ�DIIDLUV�UHODWHG�VWDWXWH�LQ�
&DUJR�RI�WKH�%ULJ�$XURUD�PD\�EH�DQ�H[DPSOH�RI�WKLV�NLQG�
RI�SHUPLVVLEOH�ODZPDNLQJ��JLYHQ�WKDW�PDQ\�IRUHLJQ�DIIDLUV
SRZHUV�DUH�FRQVWLWXWLRQDOO\�YHVWHG� LQ�WKH�SUHVLGHQW�XQGHU
$UWLFOH�,,�� :D\PDQ�LWVHOI�PLJKW�EH�H[SODLQHG�E\�WKH�VDPH
SULQFLSOH�DV�DSSOLHG�WR�WKH� MXGLFLDU\��(YHQ� LQ� WKH�DEVHQFH�
RI�DQ\�VWDWXWH��FRXUWV�KDYH�WKH�SRZHU�XQGHU�$UWLFOH�,,,�´WR
UHJXODWH�WKHLU�SUDFWLFH�µ���

&�
%HIRUH�WKH�����V��IHGHUDO�VWDWXWHV�JUDQWLQJ�DXWKRULW\�WR�

³³³³³³�
���0LOOHU�Y��0D\RU�RI�1HZ�<RUN������8��6�������������������
��6HH�/RYLQJ�Y��8QLWHG�6WDWHV������8��6����������� �������� LG���DW�����

�6FDOLD�� -��� FRQFXUULQJ� LQ� SDUW� DQG� FRQFXUULQJ� LQ� MXGJPHQW��� 8QLWHG�
6WDWHV� Y�� &XUWLVV�:ULJKW� ([SRUW� &RUS��� ���� 8��6�� ����� ���� ��������
<RXQJVWRZQ� 6KHHW� 	� 7XEH� &R�� Y�� 6DZ\HU�� ���� 8��6�� ����� ���� �������
�-DFNVRQ��-���FRQFXUULQJ��

��6FKRHQEURG��7KH�'HOHJDWLRQ�'RFWULQH��&RXOG�WKH�&RXUW�*LYH�,W�6XE�
VWDQFH"����0LFK��/��5HY���������������������

�����:KHDW���DW�����
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WKH� H[HFXWLYH� ZHUH� FRPSDUDWLYHO\� PRGHVW� DQG� XVXDOO\�
HDVLO\�XSKHOG�� %XW�WKHQ�WKH�IHGHUDO�JRYHUQPHQW�EHJDQ�WR�
JURZ�H[SORVLYHO\�� $QG�ZLWK�WKH�SUROLIHUDWLRQ�RI�QHZ�H[HFX�
WLYH� SURJUDPV� FDPH� QHZ� TXHVWLRQV� DERXW� WKH� VFRSH� RI�
FRQJUHVVLRQDO�GHOHJDWLRQV�� 7ZLFH� WKH�&RXUW�UHVSRQGHG�E\�
VWULNLQJ� GRZQ� VWDWXWHV� IRU� YLRODWLQJ� WKH� VHSDUDWLRQ� RI�
SRZHUV�
,Q�$��/��$��6FKHFKWHU�3RXOWU\�&RUS��Y��8QLWHG�6WDWHV��WKH�

&RXUW� FRQVLGHUHG� D� VWDWXWH� WKDW� WUDQVIHUUHG� WR� WKH�3UHVL�
GHQW�WKH�SRZHU�´WR�DSSURYH�¶FRGHV�RI�IDLU�FRPSHWLWLRQ· µ�IRU
VODXJKWHUKRXVHV� DQG� RWKHU� LQGXVWULHV��� � %XW� &RQJUHVV
RIIHUHG�QR�PHDQLQJIXO� JXLGDQFH�� � ,W� GLG�QRW�� IRU� H[DPSOH�
UHIHUHQFH�DQ\�SUH�H[LVWLQJ�FRPPRQ�ODZ�RI�IDLU�FRPSHWLWLRQ�
WKDW�PLJKW�KDYH�VXSSOLHG�JXLGDQFH�RQ�WKH�SROLF\�TXHVWLRQV��
DV� LW� DUJXDEO\� KDG� GRQH� HDUOLHU�ZLWK� WKH� 6KHUPDQ�$FW����
$QG� LW� GLG� QRW� DQQRXQFH� UXOHV� FRQWLQJHQW� RQ� H[HFXWLYH
IDFW�ILQGLQJ�� 1RU�ZDV�WKLV�DVVLJQHG�SRZHU�RQH�WKDW�DQ\RQH�
WKRXJKW�PLJKW�LQKHUH�LQ�WKH�H[HFXWLYH�SRZHU�� 3URFHHGLQJ
ZLWKRXW�WKH�QHHG�WR�FRQYLQFH�D�PDMRULW\�RI�OHJLVODWRUV��WKH�
3UHVLGHQW�DGRSWHG�D�OHQJWK\�IDLU�FRPSHWLWLRQ�FRGH�ZULWWHQ�
E\� D� JURXS� RI� �SRVVLEO\� VHOI�VHUYLQJ�� 1HZ� <RUN� SRXOWU\�
EXWFKHUV��
,QFOXGHG� LQ� WKH� FRGH� ZDV� D� UXOH� WKDW� RIWHQ�PDGH� LW� D�

IHGHUDO� FULPH� IRU� EXWFKHUV� WR� DOORZ� FXVWRPHUV� WR� VHOHFW�
ZKLFK� LQGLYLGXDO� FKLFNHQV� WKH\� ZLVKHG� WR� EX\�� .RVKHU�
EXWFKHUV�VXFK�DV�WKH�6FKHFKWHUV�KDG�D�KDUG�WLPH�IROORZLQJ
WKHVH� UXOHV�� <HW� WKH� JRYHUQPHQW� DSSDUHQWO\� VLQJOHG� RXW
WKH�6FKHFKWHUV�DV�D�WHVW�FDVH��LQVSHFWRUV�UHSHDWHGO\�YLVLWHG
WKHP�DQG��DW�WLPHV��DSSDUHQWO\�EHKDYHG�DEXVLYHO\�WRZDUG�
WKHLU� FXVWRPHUV�� :KHQ� WKH�6FKHFKWHUV� ILQDOO\�NLFNHG� WKH�

³³³³³³�
������8��6����������²������������
��6HH�6WDWH�2LO�&R��Y��.KDQ������8��6����������������1DWLRQDO�6RF��RI�

3URIHVVLRQDO� (QJLQHHUV� Y�� 8QLWHG� 6WDWHV�� ���� 8��6�� ����� ���� �������
/HWZLQ��7KH�(QJOLVK�&RPPRQ�/DZ�&RQFHUQLQJ�0RQRSROLHV�����8��&KL��
/��5HY��������������
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LQVSHFWRUV� RXW�� WKH\�ZHUH� JUHHWHG�ZLWK� D� FULPLQDO� LQGLFW�
PHQW�UXQQLQJ�WR�GR]HQV�RI� FRXQWV�� �$IWHU�D� WULDO� LQ�ZKLFK�
WKH� 6FKHFKWHUV�ZHUH� IRXQG� JXLOW\� RI� VHOOLQJ� RQH� DOOHJHGO\�
´XQILWµ� FKLFNHQ� DQG� RWKHU� PLVFHOODQHRXV� FRXQWV���� WKLV�
&RXUW�DJUHHG�WR�KHDU�WKH�FDVH�DQG�VWUXFN�GRZQ�WKH�ODZ�DV
D�YLRODWLRQ�RI�WKH�VHSDUDWLRQ�RI�SRZHUV���,I�&RQJUHVV�FRXOG
SHUPLW� WKH�3UHVLGHQW� WR�ZULWH�D�QHZ�FRGH�RI� IDLU�FRPSHWL�
WLRQ� DOO� KLV� RZQ�� -XVWLFH� &DUGR]R� H[SODLQHG�� WKHQ� ´DQ\�
WKLQJ�WKDW�&RQJUHVV�PD\�GR�ZLWKLQ�WKH� OLPLWV�RI�WKH�FRP�
PHUFH� FODXVH� IRU� WKH� EHWWHUPHQW� RI� EXVLQHVV� >FRXOG@� EH
GRQH� E\� WKH� 3UHVLGHQW� ������ E\� FDOOLQJ� LW� D� FRGH�� 7KLV� LV�
GHOHJDWLRQ�UXQQLQJ�ULRW�µ���
7KH� VDPH� \HDU�� LQ� 3DQDPD� 5HILQLQJ� &R�� Y��5\DQ�� WKH�

&RXUW�VWUXFN�GRZQ�D�VWDWXWH�WKDW�DXWKRUL]HG�WKH�3UHVLGHQW�
WR� GHFLGH� ZKHWKHU� DQG� KRZ� WR� SURKLELW� WKH� LQWHUVWDWH
WUDQVSRUWDWLRQ� RI� ´ ¶KRW� RLO�· µ� SHWUROHXP�SURGXFHG� RU�ZLWK�
GUDZQ� IURP� VWRUDJH� LQ� H[FHVV� RI� VWDWH�VHW� TXRWDV�� � $V� LQ�
6FKHFKWHU�3RXOWU\��WKH�ODZ�SURYLGHG�QR�QRWLFH�WR�UHJXODWHG
SDUWLHV�DERXW�ZKDW�WKH�3UHVLGHQW�PLJKW�ZLQG�XS�SURKLELW�
LQJ�� OHDGLQJ� WKH� &RXUW� WR� REVHUYH� WKDW� &RQJUHVV� ´KD>G@
GHFODUHG� QR� SROLF\�� KD>G@� HVWDEOLVKHG� QR� VWDQGDUG�� KD>G@�
ODLG�GRZQ�QR�UXOH�µ����7KH�&RXUW�H[SODLQHG�WKDW�WKH�VWDWXWH
GLG�QRW�FDOO� IRU� WKH�H[HFXWLYH� WR� ´DVFHUWDL>Q@� WKH�H[LVWHQFH
RI� IDFWV� WR�ZKLFK� OHJLVODWLRQ� LV�GLUHFWHG�µ��� �1RU�GLG� LW�DVN�
WKH� H[HFXWLYH� WR� ´ ¶ILOO� XS� WKH� GHWDLOV· µ� ´ZLWKLQ� WKH� IUDPH�
ZRUN� RI� WKH� SROLF\� ZKLFK� WKH� OHJLVODWXUH� KDV� VXIILFLHQWO\
GHILQHG�µ�� � ´,I� >WKH� VWDWXWH@� ZHUH� KHOG� YDOLG�µ� WKH� &RXUW
FRQWLQXHG�� ´LW� ZRXOG� EH� LGOH� WR� SUHWHQG� WKDW� DQ\WKLQJ�
ZRXOG�EH�OHIW�RI�OLPLWDWLRQV�XSRQ�WKH�SRZHU�RI�WKH�&RQJUHVV�

³³³³³³�
��6HH� $�� 6KODHV�� 7KH� )RUJRWWHQ� 0DQ�� $� 1HZ� +LVWRU\� RI� WKH� *UHDW�

'HSUHVVLRQ����²������������
���6FKHFKWHU�3RXOWU\� ����8��6���DW������FRQFXUULQJ�RSLQLRQ���
���3DQDPD�5HILQLQJ�&R��Y��5\DQ������8��6�����������������������������
���,G���DW������
���,G���DW������TXRWLQJ�:D\PDQ�����:KHDW���DW����������8��6���DW������
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WR�GHOHJDWH�LWV�ODZ�PDNLQJ�IXQFWLRQ�µ��
� $IWHU�6FKHFKWHU�3RXOWU\�DQG�3DQDPD�5HILQLQJ��&RQJUHVV
UHVSRQGHG�E\�ZULWLQJ�D�VHFRQG�ZDYH�RI�1HZ�'HDO� OHJLVOD�
WLRQ�PRUH� ´>F@DUHIXOO\� FUDIWHGµ� WR� DYRLG� WKH� NLQG� RI� SURE�
OHPV�WKDW�VDQN�WKHVH�HDUO\�VWDWXWHV��� �$QG�VLQFH�WKDW�WLPH�
WKH�&RXUW�KDVQ·W�KHOG�DQRWKHU�VWDWXWH�WR�YLRODWH�WKH�VHSD�
UDWLRQ� RI� SRZHUV� LQ� WKH� VDPH� ZD\�� 2I� FRXUVH�� QR� RQH�
WKLQNV�WKDW�WKH�&RXUW·V�TXLHVFHQFH�FDQ�EH�DWWULEXWHG�WR�DQ
XQZDYHULQJ� QHZ� WUDGLWLRQ� RI� PRUH� VFUXSXORXVO\� GUDZQ�
VWDWXWHV�� 6RPH�ODPHQW�WKDW�WKH�UHDO�FDXVH�PD\�KDYH�WR�GR�
ZLWK� D� PLVWDNHQ� ´FDVH� RI� GHDWK� E\� DVVRFLDWLRQµ� EHFDXVH�
6FKHFKWHU� 3RXOWU\� DQG� 3DQDPD� 5HILQLQJ� KDSSHQHG� WR� EH�
KDQGHG�GRZQ�GXULQJ�WKH�VDPH�HUD�DV�FHUWDLQ�RI�WKH�&RXUW·V
QRZ�GLVFUHGLWHG� VXEVWDQWLYH� GXH� SURFHVV� GHFLVLRQV���� %XW�
PD\EH�WKH�PRVW�OLNHO\�H[SODQDWLRQ�RI�DOO�OLHV�LQ�WKH�VWRU\�RI
WKH�HYROYLQJ�´LQWHOOLJLEOH�SULQFLSOHµ�GRFWULQH�
7KLV� &RXUW� ILUVW� XVHG� WKDW� SKUDVH� LQ� ����� LQ� -��:��

+DPSWRQ��-U���	�&R��Y��8QLWHG�6WDWHV��ZKHUH� LW� UHPDUNHG�
WKDW�D�VWDWXWH� ´OD\>LQJ@�GRZQ�E\� OHJLVODWLYH�DFW�DQ� LQWHOOL�
JLEOH�SULQFLSOH� WR�ZKLFK�WKH� >H[HFXWLYH�RIILFLDO@� LV�GLUHFWHG�
WR�FRQIRUPµ�VDWLVILHV�WKH�VHSDUDWLRQ�RI�SRZHUV��� �1R�RQH�DW�
WKH�WLPH�WKRXJKW�WKH�SKUDVH�PHDQW�WR�HIIHFW�VRPH�UHYROX�
WLRQ� LQ� WKLV� &RXUW·V� XQGHUVWDQGLQJ� RI� WKH� &RQVWLWXWLRQ��
:KLOH� WKH�H[DFW� OLQH�EHWZHHQ�SROLF\�DQG�GHWDLOV�� ODZPDN�
LQJ� DQG� IDFW�ILQGLQJ�� DQG� OHJLVODWLYH� DQG� QRQ�OHJLVODWLYH
IXQFWLRQV�KDG�VRPHWLPHV�LQYLWHG�UHDVRQDEOH�GHEDWH��HYHU\�
RQH�DJUHHG� WKHVH�ZHUH� WKH� UHOHYDQW� LQTXLULHV� �$QG�ZKHQ�
&KLHI� -XVWLFH� 7DIW� ZURWH� RI� DQ� ´LQWHOOLJLEOH� SULQFLSOH�µ� LW�
VHHPV� SODLQ� HQRXJK� WKDW� KH� VRXJKW� RQO\� WR� H[SODLQ� WKH�

³³³³³³�
���,G���DW������
��0�� 0F.HQQD�� )UDQNOLQ� 5RRVHYHOW� DQG� WKH� *UHDW� &RQVWLWXWLRQDO�

:DU��7KH�&RXUW�3DFNLQJ�&ULVLV�RI�������S��������������
��-��(O\��'HPRFUDF\� DQG�'LVWUXVW��$�7KHRU\� RI� -XGLFLDO�5HYLHZ�����

��������
������8��6�������������������
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RSHUDWLRQ� RI� WKHVH� WUDGLWLRQDO� WHVWV�� KH� JDYH� QR� KLQW� RI� D�
ZLVK� WR� RYHUUXOH� RU� UHYLVH� WKHP�� 7HOOLQJO\�� WRR�� KH�ZURWH�
WKH�SKUDVH�VHYHQ�\HDUV�EHIRUH�6FKHFKWHU�3RXOWU\�DQG�3DQ�
DPD�5HILQLQJ�� DQG� LW� GLG�QRWKLQJ� WR� DOWHU� WKH�DQDO\VLV� LQ�
WKRVH� FDVHV�� OHW� DORQH� SUHYHQW� WKRVH� FKDOOHQJHV� IURP� VXF�
FHHGLQJ�E\�ORSVLGHG�YRWHV�
7KHUH·V� D� JRRG� DUJXPHQW�� DV� ZHOO�� WKDW� WKH� VWDWXWH� LQ�

-��:��+DPSWRQ�SDVVHG�PXVWHU�XQGHU�WKH�WUDGLWLRQDO�WHVWV�
7R�ERRVW�$PHULFDQ�FRPSHWLWLYHQHVV�LQ�LQWHUQDWLRQDO�WUDGH�
WKH� OHJLVODWLRQ� GLUHFWHG� WKH� 3UHVLGHQW� WR� ´ ¶LQYHVWLJDW>H@· µ�
WKH� UHODWLYH� FRVWV� RI� SURGXFWLRQ� IRU� $PHULFDQ� FRPSDQLHV
DQG�WKHLU�IRUHLJQ�FRXQWHUSDUWV�DQG�LPSRVH�WDULIIV�RU�GXWLHV
WKDW�ZRXOG�´ ¶HTXDOL]H· µ�WKRVH�FRVWV���� �,W�DOVR�RIIHUHG�JXLG�
DQFH� RQ� KRZ� WR� GHWHUPLQH� FRVWV� RI� SURGXFWLRQ�� OLVWLQJ
VHYHUDO� UHOHYDQW� IDFWRUV� DQG� HVWDEOLVKLQJ� D� SURFHVV� IRU
LQWHUHVWHG� SDUWLHV� WR� VXEPLW� HYLGHQFH��� � 7KH� 3UHVLGHQW·V�
IDFW�ILQGLQJ� UHVSRQVLELOLW\� PD\� KDYH� UHTXLUHG� LQWULFDWH
FDOFXODWLRQV�� EXW� LW� FRXOG� EH� DUJXHG� WKDW� &RQJUHVV� KDG�
PDGH� DOO� WKH� UHOHYDQW� SROLF\� GHFLVLRQV�� DQG� WKH� &RXUW·V
UHIHUHQFH� WR� DQ� ´LQWHOOLJLEOH� SULQFLSOHµ� ZDV� MXVW� DQRWKHU�
ZD\� WR� GHVFULEH� WKH� WUDGLWLRQDO� UXOH� WKDW� &RQJUHVV� PD\�
OHDYH�WKH�H[HFXWLYH�WKH�UHVSRQVLELOLW\�WR�ILQG�IDFWV�DQG�ILOO
XS�GHWDLOV����
6WLOO�� LW·V� XQGHQLDEOH� WKDW� WKH� ´LQWHOOLJLEOH� SULQFLSOHµ

UHPDUN�HYHQWXDOO\�EHJDQ�WR�WDNH�RQ�D�OLIH�RI�LWV�RZQ���:H�
VRPHWLPHV�FKLGH�SHRSOH�IRU�WUHDWLQJ�MXGLFLDO�RSLQLRQV�DV�LI�
WKH\�ZHUH�VWDWXWHV��GLYRUFLQJ�D�SDVVLQJ�FRPPHQW�IURP�LWV
FRQWH[W��LJQRULQJ�DOO�WKDW�FDPH�EHIRUH�DQG�DIWHU��DQG�WUHDW�
LQJ�DQ�LVRODWHG�SKUDVH�DV�LI�LW�ZHUH�FRQWUROOLQJ�����%XW�WKDW�
VHHPV�WR�EH�H[DFWO\�ZKDW�KDSSHQHG�KHUH���)RU�WZR�GHFDGHV��
³³³³³³�

���,G���DW������
���,G���DW����²�����
��%XW� VHH�'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� Y��$VVRFLDWLRQ� RI� $PHULFDQ�

5DLOURDGV������8��6������BBB��BBB��DQG�Q���� ������� �7+20$6��-��� FRQFXU�
ULQJ�LQ�MXGJPHQW���VOLS�RS���DW���������DQG�Q������

��6HH��H�J���5HLWHU�Y��6RQRWRQH�&RUS�������8��6�������������������
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QR� RQH� WKRXJKW� WR� LQYRNH� WKH� ´LQWHOOLJLEOH� SULQFLSOHµ� FRP�
PHQW�DV�D�EDVLV�WR�XSKROG�D�VWDWXWH�WKDW�ZRXOG�KDYH�IDLOHG�
PRUH� WUDGLWLRQDO� VHSDUDWLRQ�RI�SRZHUV� WHVWV�� � ,Q� IDFW�� WKH�
SKUDVH� VDW� PRUH� RU� OHVV� VLOHQWO\� HQWRPEHG� XQWLO� WKH� ODWH�
����V�� 2QO\�WKHQ�GLG� ODZ\HUV�EHJLQ�GLJJLQJ� LW�XS� LQ�HDU�
QHVW� DQG� DUJXLQJ� WR� WKLV�&RXUW� WKDW� LW� KDG� VRPHKRZ�GLV�
SODFHG� �VXE� VLOHQWLR� RI� FRXUVH�� DOO� SULRU� WHDFKLQJV� LQ� WKLV�
DUHD����
7KLV� PXWDWHG� YHUVLRQ� RI� WKH� ´LQWHOOLJLEOH� SULQFLSOHµ� UH�

PDUN�KDV�QR�EDVLV�LQ�WKH�RULJLQDO�PHDQLQJ�RI�WKH�&RQVWLWX�
WLRQ��LQ�KLVWRU\��RU�HYHQ�LQ�WKH�GHFLVLRQ�IURP�ZKLFK�LW�ZDV�
SOXFNHG�� � -XGJHV� DQG� VFKRODUV� UHSUHVHQWLQJ� D� ZLGH� DQG�
GLYHUVH� UDQJH� RI� YLHZV� KDYH� FRQGHPQHG� LW� DV� UHVWLQJ� RQ
´PLVXQGHUVW>RRG@� KLVWRULFDO� IRXQGDWLRQV�µ��� � 7KH\� KDYH �
H[SODLQHG�� WRR�� WKDW� LW� KDV� EHHQ�DEXVHG� WR� SHUPLW� GHOHJD�
WLRQV� RI� OHJLVODWLYH� SRZHU� WKDW� RQ� DQ\� RWKHU� FRQFHLYDEOH
DFFRXQW� VKRXOG� EH� KHOG� XQFRQVWLWXWLRQDO�� ,QGHHG�� ZKHUH�
VRPH� KDYH� FODLPHG� WR� VHH� ´LQWHOOLJLEOH� SULQFLSOHVµ� PDQ\�
´OHVV� GLVFHUQLQJ� UHDGHUV� >KDYH� EHHQ� DEOH� RQO\� WR@� ILQG
JLEEHULVK�µ�� �(YHQ�-XVWLFH�'RXJODV�� RQH� RI� WKH� IDWKHUV� RI�

³³³³³³�
��6HH�� H�J���/LFKWHU� Y��8QLWHG� 6WDWHV�� ����8��6�� ����� ���� ������� �XS�

KROGLQJ� D� VWDWXWH� DXWKRUL]LQJ� WKH� H[HFXWLYH� WR� GHILQH� ´�¶H[FHVVLYH� SURI�
LWV·�µ� HDUQHG�E\�PLOLWDU\� FRQWUDFWRUV� RQ� WKH�EDVLV� WKDW� WKH� VWDWXWH� FRQ�
WDLQHG�DQ�´ ¶LQWHOOLJLEOH�SULQFLSOH· µ���

���$VVRFLDWLRQ� RI� $PHULFDQ�5DLOURDGV�� ����8��6��� DW� BBB� �7+20$6�� -���
FRQFXUULQJ�LQ�MXGJPHQW���VOLS�RS���DW�������6HH�DOVR�Q������LQIUD��FROOHFWLQJ�
VRXUFHV���

��/DZVRQ�����9D��/��5HY���DW�������6HH�DOVR�0LVWUHWWD�Y��8QLWHG�6WDWHV��
����8��6����������²������������6FDOLD��-���GLVVHQWLQJ���(O\��VXSUD��DW�����
�´>%@\� UHIXVLQJ� WR� OHJLVODWH�� RXU� OHJLVODWRUV� DUH� HVFDSLQJ� WKH� VRUW� RI�
DFFRXQWDELOLW\� WKDW� LV� FUXFLDO� WR� WKH� LQWHOOLJLEOH� IXQFWLRQLQJ�RI�D�GHPR�
FUDWLF� UHSXEOLFµ��� :ULJKW�� %H\RQG� 'LVFUHWLRQDU\� -XVWLFH�� ��� <DOH� /��-��
�����������������´>7@KH�GHOHJDWLRQ�GRFWULQH�UHWDLQV�DQ�LPSRUWDQW�SRWHQ�
WLDO�DV�D�FKHFN�RQ�WKH�H[HUFLVH�RI�XQERXQGHG��VWDQGDUGOHVV�GLVFUHWLRQ�E\�
DGPLQLVWUDWLYH� DJHQFLHVµ��� 0LFKLJDQ� *DPEOLQJ� 2SSRVLWLRQ� Y��
.HPSWKRUQH�� ���� )���G� ���� ��� �&$'&� ������ �%URZQ�� -��� GLVVHQWLQJ��
�´>7KH� PDMRULW\@� FRQMXUHV� VWDQGDUGV� DQG� OLPLWV� IURP� WKLQ� DLU� WR� FRQ�
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WKH� DGPLQLVWUDWLYH� VWDWH�� FDPH� WR� FULWLFL]H� H[FHVVLYH� FRQ�
JUHVVLRQDO� GHOHJDWLRQV� LQ� WKH�SHULRG�ZKHQ� WKH� LQWHOOLJLEOH
SULQFLSOH�´WHVWµ�EHJDQ�WR�WDNH�KROG����
6WLOO�� WKH� VFRSH� RI� WKH� SUREOHP� FDQ� EH� RYHUVWDWHG�� � $W�

OHDVW�VRPH�RI�WKH�UHVXOWV�WKH�&RXUW�KDV�UHDFKHG�XQGHU�WKH�
EDQQHU�RI� WKH�DEXVHG�´LQWHOOLJLEOH�SULQFLSOHµ�GRFWULQH�PD\�
EH� FRQVLVWHQW� ZLWK� PRUH� WUDGLWLRQDO� WHDFKLQJV�� 6RPH�
GHOHJDWLRQV�KDYH�� DW� OHDVW� DUJXDEO\�� LPSOLFDWHG� WKH�SUHVL�
GHQW·V� LQKHUHQW�$UWLFOH� ,,�DXWKRULW\�� �7KH�&RXUW�KDV�KHOG��
IRU�H[DPSOH��WKDW�&RQJUHVV�PD\�DXWKRUL]H�WKH�3UHVLGHQW�WR�
SUHVFULEH�DJJUDYDWLQJ�IDFWRUV�WKDW�SHUPLW�D�PLOLWDU\�FRXUW�
PDUWLDO� WR� LPSRVH� WKH�GHDWK� SHQDOW\� RQ� D�PHPEHU� RI� WKH�
$UPHG� )RUFHV� FRQYLFWHG� RI� PXUGHU³D� GHFLVLRQ� WKDW�PD\�

³³³³³³�

VWUXFW�D�VXSSRVHG�LQWHOOLJLEOH�SULQFLSOHµ���FROOHFWLQJ�FDVHV���6FKRHQEURG��
���0LFK��/��5HY���DW�������´>7@KH�>LQWHOOLJLEOH�SULQFLSOH@�WHVW�KDV�EHFRPH�
VR�HSKHPHUDO�DQG�HODVWLF�DV�WR�ORVH�LWV�PHDQLQJµ���6FKZDUW]��2I�$GPLQ�
LVWUDWRUV�DQG�3KLORVRSKHU�.LQJV��7KH�5HSXEOLF�� WKH�/DZV��DQG�'HOHJD�
WLRQV�RI�3RZHU�����1Z��8��/��5HY�������������������´>7@KH�UHTXLUHPHQW�RI�
GHILQHG� VWDQGDUGV� KDV� ������ EHFRPH� DOO� EXW� D� YHVWLJLDO� HXSKHPLVPµ��� 3��
+DPEXUJHU��,V�$GPLQLVWUDWLYH�/DZ�8QODZIXO"�������������´>7@KH�QRWLRQ�
RI� DQ� ¶LQWHOOLJLEOH� SULQFLSOH·� VHWV� D� OXGLFURXVO\� ORZ� VWDQGDUG� IRU� ZKDW�
&RQJUHVV� PXVW� VXSSO\µ��� 0�� 5HGLVK�� 7KH� &RQVWLWXWLRQ� DV� 3ROLWLFDO�
6WUXFWXUH����²���� ��������*HZLUW]��7KH�&RXUWV��&RQJUHVV��DQG�([HFX�
WLYH� 3ROLF\�0DNLQJ�� 1RWHV� RQ� 7KUHH� 'RFWULQHV�� ��� /DZ� 	� &RQWHPS��
3URE���SW�����SS��������²����6XPPHU��������0F*RZDQ��&RQJUHVV��&RXUW��
DQG�&RQWURO� RI�'HOHJDWHG� 3RZHU�� ���&ROXP�� /��5HY�� ������ ����²������
DQG��Q�������������

�� ´:DVKLQJWRQ��'��&���LV�ILOOHG�ZLWK�OREE\LVWV�IRU�HYHU\�VSHFLDO�LQWHUHVW�
WKDW� LV� WU\LQJ� WR�PDNH�D� IDVW� EXFN� RXW� RI� VRPH�SLHFH� RI� WKH�SXEOLF�GR�
PDLQ�������� ,Q� WKH� WKLUWLHV� DQG� IRUWLHV� ,� KDG� YLHZHG� WKH� FUHDWLRQ� RI� DQ�
DJHQF\� DV� WKH� VROXWLRQ� RI� D� SUREOHP�� � ,� OHDUQHG� WKDW� DJHQFLHV� VRRQ
EHFDPH� VSRNHVPHQ� IRU� WKH� VWDWXV� TXR�� WKDW� IHZ�KDG� WKH� JXWV� WR� FDUU\
WKURXJK� WKH� UHIRUPV� DVVLJQHG� WR� WKHP�� � ,� DOVR� UHDOL]HG� WKDW�&RQJUHVV�
GHIDXOWHG�ZKHQ�LW�OHIW�LW�XS�WR�DQ�DJHQF\�WR�GR�ZKDW�WKH�¶SXEOLF�LQWHUHVW·�
LQGLFDWHG�VKRXOG�EH�GRQH�� ¶3XEOLF�LQWHUHVW·�LV�WRR�YDJXH�D�VWDQGDUG�WR�EH�
OHIW� WR� IUHH�ZKHHOLQJ� DGPLQLVWUDWRUV�� � 7KH\� VKRXOG� EH� PRUH� FORVHO\�
FRQILQHG� WR� VSHFLILF� HQGV� RU�JRDOV�µ� �:��'RXJODV��*R�(DVW��<RXQJ�0DQ�
���²������������
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LPSOLFDWH�LQ�SDUW�WKH�3UHVLGHQW·V�LQGHSHQGHQW�FRPPDQGHU�
LQ�FKLHI� DXWKRULW\���� � 2WKHUV� RI� WKHVH� FDVHV�PD\� KDYH� LQ�
YROYHG�ODZV�WKDW�VSHFLILHG�UXOHV�JRYHUQLQJ�SULYDWH�FRQGXFW�
EXW� FRQGLWLRQHG� WKH� DSSOLFDWLRQ� RI� WKRVH� UXOHV� RQ� IDFW�
ILQGLQJ³D�SUDFWLFH�WKDW�LV��DV�ZH·YH�VHHQ��DOVR�ORQJ�DVVRFL�
DWHG�ZLWK�WKH�H[HFXWLYH�IXQFWLRQ����
0RUH�UHFHQWO\��WRR��ZH·YH�VRXJKW�WR�WDPH�PLVXQGHUVWDQG�

LQJV�RI�WKH�LQWHOOLJLEOH�SULQFLSOH�´WHVW�µ��,Q�7RXE\�Y��8QLWHG�
6WDWHV�� WKH�&RXUW�FRQVLGHUHG�D�SURYLVLRQ�RI�WKH�&RQWUROOHG�
6XEVWDQFHV�$FW�WKDW�DOORZHG�WKH�$WWRUQH\�*HQHUDO�WR�DGG�D�
VXEVWDQFH� WR� D� OLVW� RI� SURKLELWHG� GUXJV� WHPSRUDULO\� LI� KH�
GHWHUPLQHG� WKDW� GRLQJ� VR� ZDV� ´�¶QHFHVVDU\� WR� DYRLG� DQ�
LPPLQHQW� KD]DUG� WR� WKH� SXEOLF� VDIHW\�·�µ�� � 1RWDEO\�� &RQ�
JUHVV� UHTXLUHG� WKH� $WWRUQH\� *HQHUDO�� EHIRUH� DFWLQJ�� WR�
FRQVLGHU� WKH� GUXJ·V� ´�¶KLVWRU\� DQG� FXUUHQW� SDWWHUQ� RI�
DEXVH�·�µ� WKH� ´�¶VFRSH�� GXUDWLRQ�� DQG� VLJQLILFDQFH� RI� >WKDW@�
DEXVH�· µ� DQG� ´ ¶>Z@KDW�� LI� DQ\�� ULVN� WKHUH� LV� WR� WKH� SXEOLF
KHDOWK�· µ�� �,Q�DSSURYLQJ�WKH�VWDWXWH��WKH�&RXUW�VWUHVVHG�DOO�
WKHVH� FRQVWUDLQWV� RQ� WKH� $WWRUQH\� *HQHUDO·V� GLVFUHWLRQ�
DQG�� LQ�GRLQJ�VR��VHHPHG�WR�LQGLFDWH�WKDW�WKH�VWDWXWH�VXS�
SOLHG� DQ� ´LQWHOOLJLEOH� SULQFLSOHµ� EHFDXVH� LW� DVVLJQHG� DQ�
HVVHQWLDOO\� IDFW�ILQGLQJ� UHVSRQVLELOLW\� WR� WKH� H[HFXWLYH��
:KHWKHU�RU�QRW�RQH�DJUHHV�ZLWK�LWV�FKDUDFWHUL]DWLRQ�RI�WKH�
VWDWXWH�� LQ� SURFHHGLQJ� DV� LW� GLG�7RXE\�PD\� KDYH� DW� OHDVW�
EHJXQ�WR�SRLQW�XV�EDFN� LQ� WKH�GLUHFWLRQ�RI� WKH�ULJKW�TXHV�
WLRQV�� 7R�GHWHUPLQH�ZKHWKHU�D�VWDWXWH�SURYLGHV�DQ�LQWHOOL�

³³³³³³�
���/RYLQJ������8��6���DW����²�����
��6HH��H�J���6NLQQHU�Y��0LG�$PHULFD�3LSHOLQH�&R�������8��6������������

���²���� ������� �VWDWXWH� GLUHFWLQJ� 6HFUHWDU\� RI� 7UDQVSRUWDWLRQ� WR�
HVWDEOLVK� SLSHOLQH� VDIHW\� XVHU� IHHV� ´�¶VXIILFLHQW� WR� PHHW� WKH� FRVWV� RI�
>VSHFLILHG@�DFWLYLWLHV·�µ�EXW�QRW�´�¶H[FHHG>LQJ@�����SHUFHQW�RI�WKH�DJJUHJDWH�
RI�DSSURSULDWLRQV�PDGH�IRU�VXFK�ILVFDO�\HDU�IRU�DFWLYLWLHV�WR�EH�IXQGHG�E\�
VXFK�IHHV·�µ���

������8��6�������������������
���,ELG��
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JLEOH� SULQFLSOH�� ZH�PXVW� DVN�� 'RHV� WKH� VWDWXWH� DVVLJQ� WR
WKH�H[HFXWLYH�RQO\�WKH�UHVSRQVLELOLW\�WR�PDNH�IDFWXDO�ILQG�
LQJV"� 'RHV� LW� VHW� IRUWK� WKH� IDFWV� WKDW� WKH�H[HFXWLYH�PXVW�
FRQVLGHU�DQG�WKH�FULWHULD�DJDLQVW�ZKLFK�WR�PHDVXUH�WKHP"�
$QG�PRVW� LPSRUWDQWO\�� GLG�&RQJUHVV�� DQG�QRW� WKH�([HFX�
WLYH�%UDQFK��PDNH� WKH� SROLF\� MXGJPHQWV"� �2QO\� WKHQ� FDQ
ZH�IDLUO\�VD\�WKDW�D�VWDWXWH�FRQWDLQV�WKH�NLQG�RI�LQWHOOLJLEOH�
SULQFLSOH�WKH�&RQVWLWXWLRQ�GHPDQGV�
:KLOH�LW·V�EHHQ�VRPH�WLPH�VLQFH�WKH�&RXUW�ODVW�KHOG�WKDW�

D� VWDWXWH� LPSURSHUO\� GHOHJDWHG� WKH� OHJLVODWLYH� SRZHU� WR�
DQRWKHU�EUDQFK³WKDQNV�LQ�QR�VPDOO�PHDVXUH�WR�WKH�LQWHO�
OLJLEOH� SULQFLSOH� PLVDGYHQWXUH³WKH� &RXUW� KDV� KDUGO\
DEDQGRQHG� WKH� EXVLQHVV� RI� SROLFLQJ� LPSURSHU� OHJLVODWLYH�
GHOHJDWLRQV�� :KHQ�RQH�OHJDO�GRFWULQH�EHFRPHV�XQDYDLODEOH�
WR� GR� LWV� LQWHQGHG� ZRUN�� WKH� K\GUDXOLF� SUHVVXUHV� RI� RXU�
FRQVWLWXWLRQDO�V\VWHP�VRPHWLPHV�VKLIW�WKH�UHVSRQVLELOLW\�WR
GLIIHUHQW�GRFWULQHV���� �$QG�WKDW·V�H[DFWO\�ZKDW·V�KDSSHQHG�
KHUH�� :H�VWLOO�UHJXODUO\�UHLQ�LQ�&RQJUHVV·V�HIIRUWV�WR�GHOH�
JDWH� OHJLVODWLYH� SRZHU�� ZH� MXVW� FDOO� ZKDW� ZH·UH� GRLQJ� E\�
GLIIHUHQW�QDPHV��
&RQVLGHU�� IRU� H[DPSOH�� WKH� ´PDMRU� TXHVWLRQVµ� GRFWULQH�

8QGHU�RXU�SUHFHGHQWV��DQ�DJHQF\�FDQ�ILOO�LQ�VWDWXWRU\�JDSV
ZKHUH� ´VWDWXWRU\� FLUFXPVWDQFHVµ� LQGLFDWH� WKDW� &RQJUHVV
PHDQW�WR�JUDQW�LW�VXFK�SRZHUV��� �%XW�ZH�GRQ·W�IROORZ�WKDW�
UXOH�ZKHQ�WKH�´VWDWXWRU\�JDSµ�FRQFHUQV�´D�TXHVWLRQ�RI�GHHS�
¶HFRQRPLF�DQG�SROLWLFDO� VLJQLILFDQFH·� WKDW� LV� FHQWUDO� WR� WKH
VWDWXWRU\� VFKHPH�µ��� � 6R� ZH·YH� UHMHFWHG� DJHQF\� GHPDQGV�
WKDW�ZH�GHIHU�WR�WKHLU�DWWHPSWV�WR�UHZULWH�UXOHV�IRU�ELOOLRQV�
RI� GROODUV� LQ� KHDOWKFDUH� WD[� FUHGLWV���� WR� DVVXPH� FRQWURO�

³³³³³³�
��6HH��H�J���0F'RQDOG�Y��&KLFDJR������8��6�������������������LQFRUSR�

UDWLQJ�WKH�6HFRQG�$PHQGPHQW�WKURXJK�WKH�'XH�3URFHVV�&ODXVH�LQVWHDG
RI�WKH�3ULYLOHJHV�RU�,PPXQLWLHV�&ODXVH���

���8QLWHG�6WDWHV�Y��0HDG�&RUS�������8��6�������������������
���.LQJ�Y��%XUZHOO������8��6��BBB��BBB���������VOLS�RS���DW�����
���,ELG��
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RYHU�PLOOLRQV�RI�VPDOO�JUHHQKRXVH�JDV�VRXUFHV����DQG�WR�EDQ�
FLJDUHWWHV���� $OWKRXJK�LW�LV�QRPLQDOO\�D�FDQRQ�RI�VWDWXWRU\�
FRQVWUXFWLRQ�� ZH� DSSO\� WKH� PDMRU� TXHVWLRQV� GRFWULQH� LQ
VHUYLFH� RI� WKH� FRQVWLWXWLRQDO� UXOH� WKDW� &RQJUHVV� PD\� QRW�
GLYHVW� LWVHOI� RI� LWV� OHJLVODWLYH� SRZHU� E\� WUDQVIHUULQJ� WKDW�
SRZHU�WR�DQ�H[HFXWLYH�DJHQF\�
&RQVLGHU�� WRR�� WKLV�&RXUW·V� FDVHV� DGGUHVVLQJ� YDJXHQHVV��

´$� YDJXH� ODZ�µ� WKLV� &RXUW� KDV� REVHUYHG�� ´LPSHUPLVVLEO\
GHOHJDWHV� EDVLF� SROLF\� PDWWHUV� WR� SROLFHPHQ�� MXGJHV�� DQG�
MXULHV� IRU� UHVROXWLRQ�RQ�DQ�DG�KRF�DQG�VXEMHFWLYH�EDVLV�µ���
$QG� ZH� KDYH� H[SODLQHG� WKDW� RXU� GRFWULQH� SURKLELWLQJ
YDJXH� ODZV� LV� DQ� RXWJURZWK�DQG� ´FRUROODU\� RI� WKH� VHSDUD�
WLRQ�RI�SRZHUV�µ����,W·V�HDV\�WR�VHH��WRR��KRZ�PRVW�DQ\�FKDO�
OHQJH� WR� D� OHJLVODWLYH� GHOHJDWLRQ� FDQ� EH� UHIUDPHG� DV� D�
YDJXHQHVV� FRPSODLQW�� $� VWDWXWH� WKDW� GRHV� QRW� FRQWDLQ
´VXIILFLHQWO\� GHILQLWH� DQG� SUHFLVHµ� VWDQGDUGV� ´WR� HQDEOH�
&RQJUHVV��WKH�FRXUWV��DQG�WKH�SXEOLF�WR�DVFHUWDLQµ�ZKHWKHU�
&RQJUHVV·V�JXLGDQFH�KDV�EHHQ�IROORZHG�DW�RQFH�SUHVHQWV�D�
GHOHJDWLRQ� SUREOHP� DQG� SURYLGHV� LPSHUPLVVLEO\� YDJXH
JXLGDQFH�WR�DIIHFWHG�FLWL]HQV���� �$QG�LW�VHHPV�OLWWOH�FRLQFL�
GHQFH� WKDW� RXU� YRLG�IRU�YDJXHQHVV� FDVHV� EHFDPH� PXFK�
PRUH� FRPPRQ� VRRQ� DIWHU� WKH� &RXUW� EHJDQ� UHOD[LQJ� LWV�
DSSURDFK� WR� OHJLVODWLYH� GHOHJDWLRQV�� � %HIRUH� ������ WKH�
&RXUW� GHFLGHG� RQO\� D� KDQGIXO� RI� YDJXHQHVV� FKDOOHQJHV� WR�
IHGHUDO� VWDWXWHV�� 6LQFH� WKHQ�� WKH�SKUDVH� ´YRLG� IRU� YDJXH�
QHVVµ�KDV�DSSHDUHG�LQ�RXU�FDVHV�ZHOO�RYHU�����WLPHV��

³³³³³³�
���8WLOLW\�$LU�5HJXODWRU\�*URXS�Y��(3$������8��6�������������������
���)'$�Y��%URZQ�	�:LOOLDPVRQ�7REDFFR�&RUS�������8��6����������²����

��������
���*UD\QHG� Y�� &LW\� RI� 5RFNIRUG�� ���� 8��6�� ����� ���²���� �������� VHH�

.ROHQGHU�Y��/DZVRQ������8��6������������Q������������6HVVLRQV�Y��'LPD\D��
���� 8��6�� BBB�� BBB²BBB� ������� �*2568&+�� -��� FRQFXUULQJ� LQ� SDUW� DQG�
FRQFXUULQJ�LQ�MXGJPHQW���VOLS�RS���DW��²����

���,G���DW�BBB²BBB��RSLQLRQ�RI�.$*$1��-����VOLS�RS���DW��²����
���<DNXV������8��6���DW������
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1RU� KDYH� ZH� DEDQGRQHG� HQIRUFLQJ� RWKHU� VLGHV� RI� WKH
VHSDUDWLRQ�RI�SRZHUV� WULDQJOH� EHWZHHQ� WKH� OHJLVODWLYH��
H[HFXWLYH��DQG�MXGLFLDU\�� :H�KDYH�QRW�KHVLWDWHG�WR�SUHYHQW�
&RQJUHVV� IURP� ´FRQIHU>ULQJ@� WKH� *RYHUQPHQW·V� ¶MXGLFLDO�
3RZHU·� RQ� HQWLWLHV� RXWVLGH�$UWLFOH� ,,,�µ��� �:H·YH� IRUELGGHQ�
WKH�H[HFXWLYH�IURP�HQFURDFKLQJ�RQ�OHJLVODWLYH�IXQFWLRQV�E\�
ZLHOGLQJ� D� OLQH�LWHP� YHWR��� � :H·YH� SUHYHQWHG� &RQJUHVV
IURP�GHOHJDWLQJ� LWV�FROOHFWLYH� OHJLVODWLYH�SRZHU�WR�D�VLQJOH�
+RXVH���� � $QG� ZH·YH� SROLFHG� OHJLVODWLYH� HIIRUWV� WR� FRQWURO
H[HFXWLYH�EUDQFK�RIILFLDOV�����7KHVH�FDVHV�VKRZ�WKDW��ZKHQ�
WKH� VHSDUDWLRQ� RI� SRZHUV� LV� DW� VWDNH��ZH�GRQ·W� MXVW� WKURZ�
XS�RXU�KDQGV���,Q�DOO�WKHVH�DUHDV��ZH�UHFRJQL]H�WKDW�DEGL�
FDWLRQ� LV� ´QRW� SDUW� RI� WKH� FRQVWLWXWLRQDO� GHVLJQ�µ��� � $QG �
DEGLFDWLRQ�KHUH�ZRXOG� EH�QR�PRUH� DSSURSULDWH�� �7R� OHDYH�
WKLV�DVSHFW�RI�WKH�FRQVWLWXWLRQDO�VWUXFWXUH�DORQH�XQGHIHQGHG�
ZRXOG� VHUYH� RQO\� WR� DFFHOHUDWH� WKH� IOLJKW� RI� SRZHU� IURP
WKH� OHJLVODWLYH� WR� WKH�H[HFXWLYH�EUDQFK�� WXUQLQJ�WKH� ODWWHU
LQWR� D� YRUWH[� RI� DXWKRULW\� WKDW� ZDV� FRQVWLWXWLRQDOO\� UH�
VHUYHG� IRU�WKH�SHRSOH·V�UHSUHVHQWDWLYHV� LQ�RUGHU�WR�SURWHFW
WKHLU�OLEHUWLHV��

,,,�
$�

5HWXUQLQJ� WR� 6251$� ZLWK� WKLV� XQGHUVWDQGLQJ� RI� RXU
FKDUJH�LQ�KDQG��SUREOHPV�TXLFNO\�HPHUJH���6WDUW�ZLWK�WKLV�
RQH�� ,W·V� KDUG� WR� VHH� KRZ� 6251$� OHDYHV� WKH� $WWRUQH\
*HQHUDO�ZLWK�RQO\�GHWDLOV�WR�ILOO�XS� �2I�FRXUVH��ZKDW�TXDOL�
ILHV�DV�D�GHWDLO� FDQ�VRPHWLPHV�EH�GLIILFXOW� WR�GLVFHUQ�DQG��

³³³³³³�
���6WHUQ� Y��0DUVKDOO�� ����8��6�� ����� ���� ��������3ODXW� Y��6SHQGWKULIW�

)DUP��,QF�������8��6����������²������������
���&OLQWRQ�Y��&LW\�RI�1HZ�<RUN������8��6�������������������
���,16�Y��&KDGKD������8��6��������������
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���&OLQWRQ������8��6���DW������.HQQHG\��-���FRQFXUULQJ���
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DV�ZH·YH� VHHQ�� WKLV�&RXUW� KDV� XSKHOG� VWDWXWHV� WKDW� DOORZ�
IHGHUDO� DJHQFLHV� WR� UHVROYH� HYHQ� KLJKO\� FRQVHTXHQWLDO
GHWDLOV� VR� ORQJ�DV�&RQJUHVV�SUHVFULEHV� WKH� UXOH�JRYHUQLQJ
SULYDWH� FRQGXFW�� %XW� LW·V� KDUG� WR� VHH� KRZ� WKH� VWDWXWH�
EHIRUH�XV�FRXOG�EH�GHVFULEHG�DV�OHDYLQJ�WKH�$WWRUQH\�*HQ�
HUDO� ZLWK� RQO\� GHWDLOV� WR� GLVSDWFK�� $V� WKH� JRYHUQPHQW
LWVHOI� DGPLWWHG� LQ�5H\QROGV�� 6251$� OHDYHV� WKH� $WWRUQH\
*HQHUDO�IUHH�WR�LPSRVH�RQ���������SUH�$FW�RIIHQGHUV�DOO�RI
WKH�VWDWXWH·V�UHTXLUHPHQWV��VRPH�RI�WKHP��RU�QRQH�RI�WKHP��
7KH�$WWRUQH\�*HQHUDO�PD\�FKRRVH�ZKLFK�SUH�$FW�RIIHQGHUV�
WR�VXEMHFW�WR�WKH�$FW�� $QG�KH�LV�IUHH�WR�FKDQJH�KLV�PLQG�DW�
DQ\� SRLQW� RU� RYHU� WKH� FRXUVH� RI� GLIIHUHQW� SROLWLFDO� DGPLQ�
LVWUDWLRQV�� ,Q�WKH�HQG�� WKHUH� LVQ·W�D�VLQJOH�SROLF\�GHFLVLRQ�
FRQFHUQLQJ�SUH�$FW�RIIHQGHUV�RQ�ZKLFK�&RQJUHVV�HYHQ�WULHG�
WR� VSHDN�� DQG�QRW� D� VLQJOH� RWKHU� FDVH�ZKHUH�ZH�KDYH�XS�
KHOG� H[HFXWLYH� DXWKRULW\� RYHU� PDWWHUV� OLNH� WKHVH� RQ� WKH�
JURXQG�WKH\�FRQVWLWXWH�PHUH�´GHWDLOV�µ��7KLV�PXFK�DSSHDUV�
WR� KDYH� EHHQ� GHOLEHUDWH�� WRR�� � %HFDXVH� PHPEHUV� RI� &RQ�
JUHVV� FRXOG�QRW� UHDFK� FRQVHQVXV�RQ� WKH� WUHDWPHQW� RI�SUH�
$FW� RIIHQGHUV�� LW� VHHPV� WKLV� ZDV� RQH� RI� WKRVH� VLWXDWLRQV�
ZKHUH� WKH\� IRXQG� LW� H[SHGLHQW� WR� KDQG� RII� WKH� MRE� WR� WKH�
H[HFXWLYH� DQG� GLUHFW� WKHUH� WKH� EODPH� IRU� DQ\� ODWHU� SURE�
OHPV�WKDW�PLJKW�HPHUJH�
1RU� FDQ� 6251$� EH� GHVFULEHG� DV� DQ� H[DPSOH� RI� FRQGL�

WLRQDO� OHJLVODWLRQ� VXEMHFW� WR� H[HFXWLYH� IDFW�ILQGLQJ�� � 7R� EH�
VXUH��&RQJUHVV� FRXOG�KDYH�HDVLO\�ZULWWHQ� WKLV� ODZ� LQ� WKDW�
ZD\�� ,W�PLJKW�KDYH�UHTXLUHG�DOO�SUH�$FW�RIIHQGHUV�WR�UHJLV�
WHU��EXW�WKHQ�JLYHQ�WKH�$WWRUQH\�*HQHUDO�WKH�DXWKRULW\�WR
PDNH� FDVH�E\�FDVH� H[FHSWLRQV� IRU� RIIHQGHUV� ZKR� GR� QRW�
SUHVHQW�DQ� ´ ¶LPPLQHQW�KD]DUG� WR� WKH�SXEOLF� VDIHW\· µ� FRP�
SDUDEOH� WR� WKDW� SRVHG� E\� QHZO\� UHOHDVHG� SRVW�$FW� RIIHQG�
HUV��� �,W�FRXOG�KDYH�VHW�FULWHULD�WR�LQIRUP�WKDW�GHWHUPLQD�
WLRQ��WRR��DVNLQJ�WKH�H[HFXWLYH�WR�LQYHVWLJDWH��VD\��ZKHWKHU�

³³³³³³�
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DQ� RIIHQGHU·V� ULVN� RI� UHFLGLYLVP� FRUUHODWHV� ZLWK� WKH� WLPH�
VLQFH�KLV� ODVW�RIIHQVH��RU�ZKHWKHU�PXOWLSOH� OHVVHU�RIIHQVHV
LQGLFDWH� KLJKHU� RU� ORZHU� ULVNV� WKDQ� D� VLQJOH� JUHDWHU�
RIIHQVH��
%XW�6251$�GLG�QRQH�RI�WKLV���,QVWHDG��LW�JDYH�WKH�$WWRU�

QH\� *HQHUDO� XQIHWWHUHG� GLVFUHWLRQ� WR� GHFLGH� ZKLFK� UH�
TXLUHPHQWV� WR� LPSRVH� RQ� ZKLFK� SUH�$FW� RIIHQGHUV�� � 7KH�
$WWRUQH\�*HQHUDO·V� RZQ� HGLFWV� DFNQRZOHGJH� WKH� FRQVLGHU�
DEOH�SROLF\�PDNLQJ�SRZHUV�KH�HQMR\V��GHVFULELQJ�KLV�UXOHV�
JRYHUQLQJ� SUH�$FW� RIIHQGHUV� DV� ´ ¶RI� IXQGDPHQWDO� LP�
SRUWDQFH� WR� WKH� LQLWLDO� RSHUDWLRQ� RI� 6251$�� DQG� WR� LWV
SUDFWLFDO�VFRSH�������VLQFH�>WKH\@�GHWHUPLQ>H@�WKH�DSSOLFDELO�
LW\�RI�6251$·V�UHTXLUHPHQWV�WR�YLUWXDOO\�WKH�HQWLUH�H[LVW�
LQJ�VH[�RIIHQGHU�SRSXODWLRQ�· µ�� �7KHVH�HGLFWV�WRXW��WRR��WKH�
$WWRUQH\�*HQHUDO·V� ´GLVFUHWLRQ�WR�DSSO\�6251$·V�UHTXLUH�
PHQWV� WR� VH[�RIIHQGHUV�ZLWK�SUH�6251$�FRQYLFWLRQV� LI�KH�
GHWHUPLQHV��DV�KH�KDV��WKDW�WKH�SXEOLF�EHQHILWV�RI�GRLQJ�VR
RXWZHLJK� DQ\� DGYHUVH� HIIHFWV�µ��� )DU� IURP� GHFLGLQJ� WKH
IDFWXDO�SUHGLFDWHV�WR�D�UXOH�VHW�IRUWK�E\�VWDWXWH��WKH�$WWRU�
QH\� *HQHUDO� KLPVHOI� DFNQRZOHGJHV� WKDW� WKH� ODZ� HQWLWOHV�
KLP�WR�PDNH�KLV�RZQ�SROLF\�GHFLVLRQV�
)LQDOO\��6251$�GRHV�QRW�LQYROYH�DQ�DUHD�RI�RYHUODSSLQJ�

DXWKRULW\� ZLWK� WKH� H[HFXWLYH�� &RQJUHVV� PD\� DVVLJQ� WKH
3UHVLGHQW�EURDG�DXWKRULW\�UHJDUGLQJ�WKH�FRQGXFW�RI�IRUHLJQ
DIIDLUV�RU�RWKHU�PDWWHUV�ZKHUH�KH�HQMR\V�KLV�RZQ�LQKHUHQW�
$UWLFOH�,,�SRZHUV���%XW�6251$�VWDQGV�IDU�DILHOG�IURP�DQ\�
RI� WKDW�� ,W� JLYHV� WKH� $WWRUQH\� *HQHUDO� WKH� DXWKRULW\� WR�
´SUHVFULE>H@� WKH� UXOHV� E\� ZKLFK� WKH� GXWLHV� DQG� ULJKWVµ� RI�
FLWL]HQV� DUH� GHWHUPLQHG�� D� TXLQWHVVHQWLDOO\� OHJLVODWLYH�
SRZHU����
2XU� SUHFHGHQWV� FRQILUP� WKHVH� FRQFOXVLRQV�� ,I� DOORZLQJ�

³³³³³³�
�����)HG��5HJ���������TXRWLQJ����)HG��5HJ���������
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WKH� 3UHVLGHQW� WR� GUDIW� D� ´FRG>H@� RI� IDLU� FRPSHWLWLRQµ� IRU�
VODXJKWHUKRXVHV� ZDV� ´GHOHJDWLRQ� UXQQLQJ� ULRW�µ� WKHQ� LW·V
KDUG� WR� VHH� KRZ� JLYLQJ� WKH� QDWLRQ·V� FKLHI� SURVHFXWRU� WKH
SRZHU� WR� ZULWH� D� FULPLQDO� FRGH� ULIH� ZLWK� KLV� RZQ� SROLF\�
FKRLFHV�PLJKW�EH�SHUPLVVLEOH���� �$QG� LI�&RQJUHVV�PD\�QRW
JLYH�WKH�3UHVLGHQW�WKH�GLVFUHWLRQ�WR�EDQ�RU�DOORZ�WKH�LQWHU�
VWDWH� WUDQVSRUWDWLRQ� RI� SHWUROHXP�� WKHQ� LW·V� KDUG� WR� VHH�
KRZ�&RQJUHVV�PD\� JLYH� WKH�$WWRUQH\�*HQHUDO� WKH�GLVFUH�
WLRQ�WR�DSSO\�RU�QRW�DSSO\�DQ\�RU�DOO�RI�6251$·V�UHTXLUH�
PHQWV� WR�SUH�$FW� RIIHQGHUV�� DQG� WKHQ� FKDQJH�KLV�PLQG�DW
DQ\�WLPH�����,I�WKH�VHSDUDWLRQ�RI�SRZHUV�PHDQV�DQ\WKLQJ��LW
PXVW� PHDQ� WKDW� &RQJUHVV� FDQQRW� JLYH� WKH� H[HFXWLYH
EUDQFK�D�EODQN�FKHFN�WR�ZULWH�D�FRGH�RI�FRQGXFW�JRYHUQLQJ�
SULYDWH�FRQGXFW�IRU�D�KDOI�PLOOLRQ�SHRSOH�
7KH�VWDWXWH�KHUH�DOVR�VRXQGV�DOO�WKH�DODUPV�WKH�IRXQGHUV�

OHIW� IRU� XV� �%HFDXVH�&RQJUHVV� FRXOG�QRW� DFKLHYH� WKH� FRQ�
VHQVXV�QHFHVVDU\�WR� UHVROYH� WKH�KDUG�SUREOHPV�DVVRFLDWHG
ZLWK�6251$·V� DSSOLFDWLRQ� WR� SUH�$FW� RIIHQGHUV�� LW� SDVVHG
WKH� SRWDWR� WR� WKH�$WWRUQH\�*HQHUDO�� � $QG� IUHHG� IURP� WKH�
QHHG�WR�DVVHPEOH�D�EURDG�VXSHUPDMRULW\�IRU�KLV�YLHZV��WKH�
$WWRUQH\� *HQHUDO� GLG� QRW� KHVLWDWH� WR� DSSO\� WKH� VWDWXWH�
UHWURDFWLYHO\� WR� D� SROLWLFDOO\� XQSRSXODU� PLQRULW\�� 1RU�
FRXOG� WKH� $WWRUQH\� *HQHUDO� DIIRUG� WKH� LVVXH� WKH� NLQG� RI�
GHOLEHUDWLYH� FDUH� WKH� IUDPHUV� GHVLJQHG� D� UHSUHVHQWDWLYH�
OHJLVODWXUH� WR� HQVXUH�� 3HUKDSV� WKDW·V� SDUW� RI� WKH� UHDVRQ�
ZK\� WKH� H[HFXWLYH� EUDQFK� IRXQG� LWVHOI� UDSLGO\� DGRSWLQJ
GLIIHUHQW� SRVLWLRQV� DFURVV� GLIIHUHQW� DGPLQLVWUDWLRQV�� � $QG�
EHFDXVH� 6251$� YHVWHG� ODZPDNLQJ� SRZHU� LQ� RQH� SHUVRQ�
UDWKHU� WKDQ�PDQ\�� LW� VKRXOG� EH� QR� VXUSULVH� WKDW�� UDWKHU�
WKDQ�IHZ�DQG�VWDEOH��WKH�HGLFWV�KDYH�SURYHG�IUHTXHQW�DQG�
VKLIWLQJ��ZLWK� IDLU�QRWLFH� VDFULILFHG� LQ� WKH�SURFHVV�� �7KHQ��
WRR��WKHUH�LV�WKH�TXHVWLRQ�RI�DFFRXQWDELOLW\���,Q�SDVVLQJ�WKLV�

³³³³³³�
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VWDWXWH��&RQJUHVV�ZDV�DEOH�WR�FODLP�FUHGLW�IRU�´FRPSUHKHQ�
VLYHO\µ�DGGUHVVLQJ�WKH�SUREOHP�RI�WKH�HQWLUH�H[LVWLQJ�SRSX�
ODWLRQ�RI� VH[� RIIHQGHUV� �ZKR� FDQ�REMHFW� WR� WKDW"���ZKLOH� LQ
IDFW�OHDYLQJ�WKH�$WWRUQH\�*HQHUDO�WR�VRUW�LW�RXW��
,W�ZRXOG�EH�HDV\�HQRXJK�WR�OHW�WKLV�FDVH�JR���$IWHU�DOO��VH[�

RIIHQGHUV� DUH� RQH� RI� WKH� PRVW� GLVIDYRUHG� JURXSV� LQ� RXU
VRFLHW\�� %XW�WKH�UXOH�WKDW�SUHYHQWV�&RQJUHVV� IURP�JLYLQJ
WKH�H[HFXWLYH�FDUWH�EODQFKH�WR�ZULWH�ODZV�IRU�VH[�RIIHQGHUV�
LV�WKH�VDPH�UXOH�WKDW�SURWHFWV�HYHU\RQH�HOVH���1RU�LV�LW�KDUG�
WR�LPDJLQH�KRZ�WKH�SRZHU�DW�LVVXH�LQ�WKLV�FDVH³WKH�SRZHU
RI� D� SURVHFXWRU� WR� UHTXLUH� D� JURXS� WR� UHJLVWHU� ZLWK� WKH�
JRYHUQPHQW� RQ�SDLQ� RI�ZHLJKW\� FULPLQDO�SHQDOWLHV³FRXOG�
EH� DEXVHG� LQ� RWKHU� VHWWLQJV�� � 7R� DOORZ� WKH� QDWLRQ·V� FKLHI�
ODZ� HQIRUFHPHQW� RIILFHU� WR� ZULWH� WKH� FULPLQDO� ODZV� KH� LV�
FKDUJHG�ZLWK�HQIRUFLQJ³WR�´ ¶XQLW>H@· µ�WKH�´ ¶OHJLVODWLYH�DQG�
H[HFXWLYH� SRZHUV� ������ LQ� WKH� VDPH� SHUVRQ· µ³ZRXOG� EH� WR
PDUN�WKH�HQG�RI�DQ\�PHDQLQJIXO�HQIRUFHPHQW�RI�RXU�VHSD�
UDWLRQ� RI� SRZHUV� DQG� LQYLWH� WKH� W\UDQQ\� RI� WKH� PDMRULW\
WKDW� IROORZV� ZKHQ� ODZPDNLQJ� DQG� ODZ� HQIRUFHPHQW� UH�
VSRQVLELOLWLHV�DUH�XQLWHG�LQ�WKH�VDPH�KDQGV����
1RU� ZRXOG� HQIRUFLQJ� WKH� &RQVWLWXWLRQ·V� GHPDQGV� VSHOO�

GRRP� IRU�ZKDW� VRPH� FDOO� WKH� ´DGPLQLVWUDWLYH� VWDWH�µ� 7KH�
VHSDUDWLRQ� RI� SRZHUV� GRHV� QRW� SURKLELW� DQ\� SDUWLFXODU
SROLF\�RXWFRPH��OHW�DORQH�GLFWDWH�DQ\�FRQFOXVLRQ�DERXW�WKH�
SURSHU� VL]H� DQG� VFRSH� RI� JRYHUQPHQW�� � ,QVWHDG�� LW� LV� D�
SURFHGXUDO�JXDUDQWHH� WKDW� UHTXLUHV�&RQJUHVV� WR�DVVHPEOH
D� VRFLDO� FRQVHQVXV�EHIRUH� FKRRVLQJ� RXU�QDWLRQ·V� FRXUVH� RQ
SROLF\�TXHVWLRQV�OLNH�WKRVH�LPSOLFDWHG�E\�6251$���:KDW�LV�
PRUH�� &RQJUHVV� LV� KDUGO\� EHUHIW� RI� RSWLRQV� WR� DFFRPSOLVK�
DOO� LW� PLJKW� ZLVK� WR� DFKLHYH�� � ,W� PD\� DOZD\V� DXWKRUL]H�
H[HFXWLYH�EUDQFK�RIILFLDOV�WR�ILOO�LQ�HYHQ�D�ODUJH�QXPEHU�RI
GHWDLOV�� WR� ILQG� IDFWV� WKDW� WULJJHU� WKH�JHQHUDOO\� DSSOLFDEOH�
UXOH� RI� FRQGXFW� VSHFLILHG� LQ� D� VWDWXWH�� RU� WR� H[HUFLVH� QRQ��

³³³³³³�
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OHJLVODWLYH�SRZHUV���&RQJUHVV�FDQ�DOVR�FRPPLVVLRQ�DJHQFLHV
RU� RWKHU� H[SHUWV� WR� VWXG\�DQG� UHFRPPHQG� OHJLVODWLYH� ODQ�
JXDJH�� 5HVSHFWLQJ�WKH�VHSDUDWLRQ�RI�SRZHUV� IRUHFORVHV�QR�
VXEVWDQWLYH�RXWFRPHV���,W�RQO\�UHTXLUHV�XV�WR�UHVSHFW�DORQJ
WKH�ZD\�RQH�RI�WKH�PRVW�YLWDO�RI�WKH�SURFHGXUDO�SURWHFWLRQV�
RI�LQGLYLGXDO�OLEHUW\�IRXQG�LQ�RXU�&RQVWLWXWLRQ��

%�
:KDW�GR� WKH�JRYHUQPHQW�DQG� WKH�SOXUDOLW\�KDYH� WR� VD\�

DERXW� WKH� FRQVWLWXWLRQDO� FRQFHUQV� 6251$� SRVHV"� 0RVW�
HYHU\RQH�� WKH�SOXUDOLW\� LQFOXGHG��FRQFHGHV� WKDW� LI�6251$
DOORZV�WKH�$WWRUQH\�*HQHUDO�DV�PXFK�DXWKRULW\�DV�ZH�KDYH
RXWOLQHG��LW�ZRXOG�SUHVHQW�´D�QRQGHOHJDWLRQ�TXHVWLRQ�µ����6R�
WKH�RQO\�UHPDLQLQJ�DYDLODEOH� WDFWLF� LV� WR� WU\� WR�PDNH� WKLV
ELJ� FDVH� ´VPDOO�ERUHµ��� E\� UHFDVWLQJ� WKH� VWDWXWH� LQ� D�ZD\
WKDW�PLJKW�VDWLVI\�DQ\�SODXVLEOH�VHSDUDWLRQ�RI�SRZHUV�WHVW�
6R��\HV�� MXVW�D� IHZ�\HDUV�DJR� LQ�5H\QROGV� WKH�JRYHUQPHQW
UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW�6251$�JUDQWHG�WKH�$WWRU�
QH\� *HQHUDO� QHDUO\� ERXQGOHVV� GLVFUHWLRQ� ZLWK� UHVSHFW� WR�
SUH�$FW� RIIHQGHUV�� %XW� QRZ�� IDFHG� ZLWK� D� FRQVWLWXWLRQDO�
FKDOOHQJH��WKH�JRYHUQPHQW�VSHDNV�RXW�RI�WKH�RWKHU�VLGH�RI�
LWV�PRXWK�DQG�LQYLWHV�XV�WR�UHLPDJLQH�6251$�DV�FRPSHO�
OLQJ�WKH�$WWRUQH\�*HQHUDO�WR�UHJLVWHU�SUH�$FW�RIIHQGHUV�´WR�
WKH�PD[LPXP�H[WHQW� IHDVLEOH�µ� �$QG�� DV� WKXV� UHLQYHQWHG��
WKH�JRYHUQPHQW�LQVLVWV��WKH�VWDWXWH�VXSSOLHV�D�FOHDU�VWDWH�
PHQW�RI� OHJLVODWLYH�SROLF\��ZLWK�RQO\�GHWDLOV� IRU� WKH�$WWRU�
QH\�*HQHUDO�WR�FOHDQ�XS��
%XW� HYHQ� WKLV� QHZ�GUHDP� RI� D� VWDWXWH�ZRXOGQ·W� EH� IUHH�

IURP� GRXEW�� � $� VWDWXWH� GLUHFWLQJ� DQ� DJHQF\� WR� UHJXODWH�
SULYDWH� FRQGXFW� WR� WKH� H[WHQW� ´IHDVLEOHµ� FDQ� KDYH� PDQ\
SRVVLEOH�PHDQLQJV�� ,W�PLJKW� UHIHU� WR� ´WHFKQRORJLFDOµ� IHDVL�
ELOLW\�� ´HFRQRPLFµ� IHDVLELOLW\�� ´DGPLQLVWUDWLYHµ� IHDVLELOLW\��

³³³³³³�
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RU�HYHQ�´SROLWLFDOµ�IHDVLELOLW\���6XFK�DQ�´HYDVLYH�VWDQGDUGµ�
FRXOG� WKUHDWHQ� WKH� VHSDUDWLRQ� RI� SRZHUV� LI� LW� HIIHFWLYHO\�
DOORZHG�WKH�DJHQF\�WR�PDNH�WKH�´LPSRUWDQW�SROLF\�FKRLFHVµ
WKDW� EHORQJ� WR� &RQJUHVV� ZKLOH� IUXVWUDWLQJ� ´PHDQLQJIXO
MXGLFLDO� UHYLHZ�µ��� �$QG� WKDW� VHHPV�H[DFWO\� WKH� FDVH�KHUH��
ZKHUH� WKH� $WWRUQH\� *HQHUDO� LV� OHIW� IUHH� WR� PDNH� DOO� WKH�
LPSRUWDQW� SROLF\� GHFLVLRQV� DQG� LW� LV� GLIILFXOW� WR� VHH� ZKDW�
VWDQGDUG� D� FRXUW� PLJKW� ODWHU� XVH� WR� MXGJH� ZKHWKHU� KH�
H[FHHGHG�WKH�ERXQGV�RI�WKH�DXWKRULW\�JLYHQ�WR�KLP��
%XW�GRQ·W�ZRUU\�RYHU�WKDW��UHWXUQ�WR�WKH�UHDO�ZRUOG���7KH�

ELJJHU�SUREOHP�LV�WKDW�WKH�IHDVLELOLW\�VWDQGDUG�LV�D�ILJPHQW�
RI� WKH� JRYHUQPHQW·V� �YHU\� UHFHQW�� LPDJLQDWLRQ�� � 7KH� RQO\
SURYLVLRQ� DGGUHVVLQJ� SUH�$FW� RIIHQGHUV�� �������G��� VD\V�
QRWKLQJ�DERXW�IHDVLELOLW\�� $QG�WKH�RPLVVLRQ�FDQ�KDUGO\�EH�
H[FXVHG� DV� VRPH� RYHUVLJKW��1R� RQH� GRXEWV� WKDW�&RQJUHVV�
NQRZV�H[DFWO\�KRZ�WR�ZULWH�D�IHDVLELOLW\�VWDQGDUG�LQWR�ODZ�
ZKHQ� LW� ZLVKHV���� � 8QVXUSULVLQJO\�� WRR�� WKH� H[LVWHQFH� RI�
VRPH� LPDJLQDU\� VWDWXWRU\� IHDVLELOLW\� VWDQGDUG� VHHPHG� WR�
KDYH� HVFDSHG�QRWLFH� DW� WKH�'HSDUWPHQW� RI� -XVWLFH� GXULQJ
WKH� $WWRUQH\� *HQHUDO·V� PDQ\� UXOHPDNLQJV�� LQ� WKRVH� SUR�
FHHGLQJV�� DV� ZH� KDYH� VHHQ�� WKH� $WWRUQH\� *HQHUDO� KDV�
UHSHDWHGO\� DGPLWWHG� WKDW� WKH� VWDWXWH� DIIRUGV� KLP� WKH�
DXWKRULW\� WR� ´EDODQFHµ� WKH� EXUGHQV� RQ� VH[� RIIHQGHUV�ZLWK
´SXEOLF�VDIHW\�LQWHUHVWVµ�DV�DQG�KRZ�KH�VHHV�ILW����
8QDEOH� WR� PXVWHU� D� IHDVLELOLW\� VWDQGDUG� IURP� WKH� RQO\

VWDWXWRU\� SURYLVLRQ� DGGUHVVLQJ� SUH�$FW� RIIHQGHUV�� WKH�
SOXUDOLW\� LQYLWHV� XV� WR� KXQW� LQ� RWKHU� DQG� PRUH� XQOLNHO\�
FRUQHUV�� ,W�SRLQWV� ILUVW� WR�6251$·V� ´>G@HFODUDWLRQ�RI�SXU�
SRVH�µ�ZKLFK�DQQRXQFHV� WKDW�&RQJUHVV�� ´>L@Q�RUGHU� WR�SUR��
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WHFW� WKH� SXEOLF� IURP� VH[� RIIHQGHUV� DQG� RIIHQGHUV� DJDLQVW�
FKLOGUHQ� ������HVWDEOLVKHV�D�FRPSUHKHQVLYH�QDWLRQDO�V\VWHP
IRU� WKH� UHJLVWUDWLRQ�RI� WKRVH�RIIHQGHUV�µ�� �%XW�QRZKHUH� LV�
IHDVLELOLW\�PHQWLRQHG� KHUH� HLWKHU�� � ,Q� IDFW�� WKLV� SURYLVLRQ
GRHVQ·W�SXUSRUW�WR�JXLGH�WKH�$WWRUQH\�*HQHUDO·V�GLVFUHWLRQ
DW�DOO�� ,QVWHDG��LW�VLPSO\�GHFODUHV�ZKDW�&RQJUHVV�EHOLHYHG�
WKH� UHVW� RI� WKH� VWDWXWH·V� HQDFWHG� SURYLVLRQV� KDG� DOUHDG\�
´HVWDEOLVKH>G@�µ� ZLWKRXW� WKH� QHHG� IRU� DQ\� DFWLRQ� E\� WKH�
$WWRUQH\�*HQHUDO�� �$QG�E\�QRZ�VXUHO\�ZH�PXVW�DOO�DJUHH�
WKDW� EURDG� DQG� VZHHSLQJ� VWDWHPHQWV� OLNH� WKHVH� DERXW� ´D�
VWDWXWH·V� ¶EDVLF� SXUSRVH·� DUH� ������ LQDGHTXDWH� WR� RYHUFRPH
WKH� ZRUGV� RI� LWV� WH[W� UHJDUGLQJ� WKH� VSHFLILF� LVVXH� XQGHU�
FRQVLGHUDWLRQ�µ��� � :KLOH� WKRVH� DGRSWLQJ� 6251$� PLJKW
KDYH�GHFODUHG�WKDW�WKH\�KRSHG�DQG�ZLVKHG�IRU�D�´FRPSUH�
KHQVLYH� QDWLRQDO� V\VWHP�µ� WKH� IDFW� UHPDLQV� WKDW� WKH� ODZ
WKH\� DFWXDOO\� DGRSWHG� IRU� SUH�$FW� RIIHQGHUV� OHDYHV� HYHU\�
WKLQJ�WR�WKH�$WWRUQH\�*HQHUDO�� +RSHV�DQG�GUHDPV�DUH�QRW�
ODZV��
%HVLGHV�� HYHQ� LI� ZH� ZHUH� WR� SUHWHQG� WKDW� �������

DPRXQWHG� WR� D� GLUHFWLYH� WHOOLQJ� WKH� $WWRUQH\� *HQHUDO� WR�
HVWDEOLVK� D� ´FRPSUHKHQVLYH� QDWLRQDO� V\VWHPµ� IRU� SUH�$FW�
RIIHQGHUV�� WKH� SOXUDOLW\� UHDGV� WRR� PXFK� LQWR� WKH� ZRUG�
´FRPSUHKHQVLYH�µ� &RPSUHKHQVLYH�FRYHUDJH�GRHV�QRW�PHDQ�
FRYHUDJH� WR� WKH� PD[LPXP� H[WHQW� IHDVLEOH�� � ´&RPSUHKHQ�
VLYHµ�PHDQV�´KDYLQJ�WKH�DWWULEXWH�RI�FRPSULVLQJ�RU�LQFOXG�
LQJ�PXFK�� RI� ODUJH� FRQWHQW� RU� VFRSH�µ� ´>L@QFOXVLYH� RI�� HP�
EUDFLQJ�µ� RU� ´>F@RQWDLQLQJ� PXFK� LQ� VPDOO� FRPSDVV�
FRPSHQGLRXV�µ�� �6R��IRU�H[DPSOH��D�FULPLQDO�MXVWLFH�V\VWHP
PD\�EH�FDOOHG�´FRPSUHKHQVLYHµ�HYHQ�WKRXJK�PDQ\�FULPHV�
JR� XQSXUVXHG�� � $QG� 6251$� LWVHOI� FRQWDLQV� DOO� VRUWV� RI�
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FRYHUDJH� H[FHSWLRQV� IRU� SRVW�$FW� RIIHQGHUV� \HW� FODLPV� WR�
FRPSUHKHQVLYHO\� DGGUHVV� WKHP���� � ,Q� WKH� VDPH� ZD\�� QR �
UHDVRQ�H[LVWV�ZK\�6251$�PLJKW�QRW�DOVR�FODLP�WR�DGGUHVV�
SUH�$FW� RIIHQGHUV� ´FRPSUHKHQVLYHO\µ� HYHQ� WKRXJK� WKH
$WWRUQH\�*HQHUDO�LV�IUHH�WR�H[HUFLVH�KLV�GLVFUHWLRQ�WR�IRUJR
UHJLVWUDWLRQ� IRU� VRPH��PDQ\�� RU�PD\EH� DOO� RI� WKHP�� � 7KH�
VWDWXWH�VWLOO�´FRPSUHKHQVLYHO\µ�DGGUHVVHV�WKHVH�SHUVRQV�E\�
LQGLFDWLQJ� WKH\� PXVW� DELGH� ZKDWHYHU� UXOHV� DQ� $WWRUQH\
*HQHUDO�PD\�FKRRVH�� ,Q�DOO�WKHVH�ZD\V��6251$�PLJKW�EH
VDLG�WR�DGGUHVV�VH[�RIIHQGHUV�SDVW��SUHVHQW��DQG�IXWXUH�LQ�D�
ZD\�WKDW�´FRPSULV>HV@�RU� LQFOXG>HV@�PXFK�µ�DQG�WKDW� LV�´RI�
ODUJH� FRQWHQW� RU� VFRSH�µ� EXW� LQ� D� ZD\� WKDW� QHYHUWKHOHVV�
GHOHJDWHV� LPSRUWDQW� SROLF\� GHFLVLRQV� WR� WKH� H[HFXWLYH
EUDQFK��
)LQGLQJ� LW� LPSRVVLEOH� WR�FRQVFULSW� WKH�VWDWXWH·V�GHFODUD�

WLRQ� RI� SXUSRVH� LQWR� GRLQJ� WKH� ZRUN� LW� QHHGV� GRQH�� WKH
JRYHUQPHQW�DQG�SOXUDOLW\�QH[W�DVN�XV�WR�WXUQ�WR�6251$·V�
GHILQLWLRQ� RI� ´ ¶VH[� RIIHQGHU�· µ��� 7KH\� HPSKDVL]H� WKDW
6251$� GHILQHV� D� ´VH[� RIIHQGHUµ� DV� ´ ¶DQ� LQGLYLGXDO� ZKR�
ZDV� FRQYLFWHG� RI� D� VH[� RIIHQVH· µ³DQG�� WKH\� QRWH�� SUH�$FW
RIIHQGHUV�PHHW�WKLV�GHILQLWLRQ��� �%HFDXVH�SUH�$FW�RIIHQGHUV
IDOO�ZLWKLQ� WKH� GHILQLWLRQ� RI� ´VH[� RIIHQGHU>V@�µ� WKH� JRYHUQ�
PHQW�DQG�SOXUDOLW\� FRQWLQXH�� LW� IROORZV� WKDW� WKH�$WWRUQH\
*HQHUDO�PXVW� HQVXUH�DOO� RI� WKHP�DUH� UHJLVWHUHG� DQG� VXE�
MHFW�WR�6251$·V�GHPDQGV��
7KDW�PXFK��KRZHYHU��GRHV�QRW� IROORZ�� �7R�VD\�WKDW�SUH�

$FW�VH[�RIIHQGHUV� IDOO�ZLWKLQ�WKH�GHILQLWLRQ�RI� ´VH[�RIIHQG�
HUVµ� LV�PHUHO\�D�WUXLVP��<HV��RI�FRXUVH�� WKHVH�SHRSOH�KDYH
DOUHDG\� EHHQ� FRQYLFWHG� RI� VH[� RIIHQVHV� XQGHU� VWDWH� ODZ��
%XW�ZKHWKHU� WKHVH� LQGLYLGXDOV� DUH�DOVR� VXEMHFW� WR� IHGHUDO
UHJLVWUDWLRQ�UHTXLUHPHQWV� LV�D�GLIIHUHQW�TXHVWLRQ�HQWLUHO\��
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$QG� DV� ZH� KDYH� VHHQ�� WKH� RQO\� SDUW� RI� WKH� VWDWXWH� WKDW�
VSHDNV� WR� SUH�$FW� VH[� RIIHQGHUV³�������G�³PDNHV� SODLQ�
WKDW� WKH\� DUH� QRW� DXWRPDWLFDOO\� VXEMHFW� WR� DOO� WKH� $FW·V
WHUPV�EXW�DUH�OHIW�WR�WKHLU�IDWH�DW�WKH�KDQGV�RI�WKH�$WWRUQH\
*HQHUDO�� /RRN�DW� LW� WKLV�ZD\��,I� WKH�VWDWXWH·V�GHILQLWLRQDO
VHFWLRQ�ZHUH�UHDOO\�HQRXJK�WR�FRPPDQG�WKH�UHJLVWUDWLRQ�RI�
DOO�VH[�RIIHQGHUV��WKH�$FW�ZRXOG�KDYH�KDG�QR�QHHG�WR�SUR�
FHHG� WR�H[SODLQ��DV� LW�GRHV�DW�JUHDW� OHQJWK��ZKHQ�SRVW�$FW�
VH[�RIIHQGHUV�PXVW�UHJLVWHU�DQG�ZKHQ�WKH\�QHHG�QRW��
,I� WKDW�DUJXPHQW�ZRQ·W�ZRUN�� WKH�SOXUDOLW\�SRLQWV�XV� WR�

�������G�·V� VHFRQG� FODXVH�� ZKLFK� JUDQWV� WKH� $WWRUQH\
*HQHUDO�WKH�DXWKRULW\�´WR�SUHVFULEH�UXOHV� IRU�WKH�UHJLVWUD�
WLRQ� RI� ������ VH[� RIIHQGHUV� ������ ZKR� DUH� XQDEOH� WR� FRPSO\µ
ZLWK�WKH�$FW·V�LQLWLDO�UHJLVWUDWLRQ�UHTXLUHPHQWV������$FFRUG�
LQJ�WR�WKH�SOXUDOLW\��WKLV�ODQJXDJH�VXJJHVWV�WKDW�&RQJUHVV
H[SHFWHG� WKH�$WWRUQH\�*HQHUDO� WR� UHJLVWHU�SUH�$FW�RIIHQG�
HUV� WR� WKH�PD[LPXP�H[WHQW� IHDVLEOH�� %XW�� RI� FRXUVH�� WKLV�
FODXVH�� WRR�� VD\V� QRWKLQJ� RI� WKH� VRUW�� $QG� WKH� DXWKRULW\�
SURYLGHG� XQGHU� �������G�·V� ILUVW� FODXVH³ZKLFK� JLYHV� WKH
$WWRUQH\� *HQHUDO� WKH� EODQNHW� DXWKRULW\� ´WR� VSHFLI\� WKH�
DSSOLFDELOLW\� RI� WKH� UHTXLUHPHQWV� RI� WKLV� VXEFKDSWHUµ³LV�
DGGLWLRQDO� WR� WKH� DXWKRULW\� JUDQWHG� XQGHU� WKH� VHFRQG�
FODXVH�� 6R� QRW� RQO\� GRHV� WKH�$WWRUQH\�*HQHUDO� KDYH� WKH
DXWKRULW\�WR�SUHVFULEH�UXOHV�IRU�WKH�UHJLVWUDWLRQ�RI�SUH�$FW
RIIHQGHUV� XQGHU� WKH� VHFRQG� FODXVH�� KH� LV� IUHH� WR� VSHFLI\
ZKLFK� VWDWXWRU\� UHTXLUHPHQWV�KH�GRHV� DQG� GRHV�QRW�ZLVK
WR� DSSO\� XQGHU� WKH� ILUVW� FODXVH�� � )DU� IURP� VXJJHVWLQJ� D�
PD[LPDOLVW�DSSURDFK�WKHQ��WKH�VHFRQG�FODXVH�UHDG�LQ�OLJKW
RI� WKH� ILUVW� RQO\� VHUYHV� WR� XQGHUVFRUH� WKH� EUHDGWK� RI� WKH
$WWRUQH\�*HQHUDO·V�GLVFUHWLRQ��
:LWK� VR� OLWWOH� LQ� VWDWXWRU\� WH[W� WR� ZRUN� ZLWK�� WKH� JRY�

HUQPHQW� DQG� WKH� SOXUDOLW\� ´FDQ·W� UHVLVWµ� KLJKOLJKWLQJ� FHU�
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WDLQ� VWDWHPHQWV� IURP� WKH�$FW·V� OHJLVODWLYH�KLVWRU\����� �%XW �
´OHJLVODWLYH�KLVWRU\� LV� QRW� WKH� ODZ�µ��� � 6WLOO� OHVV� FDQ� FRP�
PLWWHH� UHSRUWV� RU� VWDWHPHQWV� E\� LQGLYLGXDO� OHJLVODWRUV� EH�
XVHG�´WR�PXGG\�FOHDU�VWDWXWRU\�ODQJXDJHµ�OLNH�WKDW�EHIRUH�
XV����� � $QG� HYHQ� WDNHQ� RQ� WKHLU� RZQ� WHUPV�� WKHVH� VWDWH�
PHQWV� GR� QR� PRUH� WKDQ� FRQILUP� WKDW� VRPH� PHPEHUV� RI�
&RQJUHVV� KRSHG� DQG� ZLVKHG� WKDW� WKH� $WWRUQH\� *HQHUDO
ZRXOG�H[HUFLVH�KLV�GLVFUHWLRQ�WR�UHJLVWHU�DW�OHDVW�VRPH�SUH�
$FW�RIIHQGHUV���1RQH�RI�WKHVH�VQLSSHWV�PHQWLRQV�D�´IHDVLELO�
LW\µ�VWDQGDUG��DQG�QRQH�FDQ�REVFXUH�WKH�DEVHQFH�RI�VXFK�D
VWDQGDUG�LQ�WKH�ODZ�LWVHOI��
7KDW� OHDYHV� WKH�SOXUDOLW\�DQG� WKH�JRYHUQPHQW� WR� WU\� WR

ILVK�LWV�IHDVLELOLW\�VWDQGDUG�IURP�RXU�GHFLVLRQ�LQ�5H\QROGV��
%XW�5H\QROGV�ZRXOG�PDNH�D�GLIIHUHQFH�RQO\�LI�LW�ERXQG�XV�
DV� D� PDWWHU� RI� VWDUH� GHFLVLV� WR� DGRSW� DQ� LQWHUSUHWDWLRQ
LQFRQVLVWHQW� ZLWK� WKH� VWDWXWH·V� WHUPV�� � $QG�� RI� FRXUVH�� LW�
GRHV� QR� VXFK� WKLQJ�� 7KH� JRYHUQPHQW� DQG� WKH� SOXUDOLW\�
VXEPLW� WKDW�5H\QROGV�ZDV�SUHPLVHG�RQ�DQ�XQGHUVWDQGLQJ�
WKDW� &RQJUHVV� LQWHQGHG� WKH� VWDWXWH� WR� DSSO\� WR� SUH�$FW�
RIIHQGHUV� WR� WKH� PD[LPXP� H[WHQW� IHDVLEOH� � 7R� VXSSRUW�
WKHLU� UHDGLQJ� WKH\� SRLQW� WR�5H\QROGV·� VXUPLVH� WKDW� &RQ�
JUHVV�´PD\�ZHOO�KDYH�WKRXJKW�>WKDW�WKHUH�FRXOG�EH@�SUDFWL�
FDO� SUREOHPVµ�ZLWK� DSSO\LQJ�6251$� WR� SUH�$FW� RIIHQGHUV�
DQG�IRU�WKDW�UHDVRQ�OHIW�WKHLU�UHJLVWUDWLRQ�REOLJDWLRQV�WR�EH�
VRUWHG� RXW� E\� WKH� $WWRUQH\� *HQHUDO���� � %XW� VSHFXODWLRQ�
DERXW� VRPH� RI� &RQJUHVV·V� PRWLYHV� LQ� DGRSWLQJ� �������G��
DVLGH��5H\QROGV� SODLQO\� XQGHUVWRRG� WKH� VWDWXWH� LWVHOI� DV
LQYHVWLQJ� WKH�$WWRUQH\�*HQHUDO�ZLWK�VROH�SRZHU� WR�GHFLGH�
ZKHWKHU�DQG�ZKHQ�WR�DSSO\�6251$·V�UHTXLUHPHQWV�WR�SUH��
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$FW�RIIHQGHUV�����


�
1RWKLQJ� IRXQG� KHUH� FDQ� FRPH� DV� D� VXUSULVH� � ,Q�5H\Q�

ROGV��WKH�JRYHUQPHQW�WROG�WKLV�&RXUW�WKDW�6251$�VXSSOLHV�
QR�VWDQGDUGV�UHJXODWLQJ�WKH�$WWRUQH\�*HQHUDO·V�WUHDWPHQW�
RI� SUH�$FW� RIIHQGHUV�� 7KLV� &RXUW� DJUHHG�� DQG� HYHU\RQH
SURFHHGHG�ZLWK�H\HV�RSHQ�DERXW�WKH�SRWHQWLDO�FRQVWLWXWLRQDO
FRQVHTXHQFHV�� LQ� IDFW�� WKH� GLVVHQW� H[SUHVVO\� ZDUQHG� WKDW
DGRSWLQJ� VXFK� D� EURDG� FRQVWUXFWLRQ� RI� WKH� VWDWXWH� ZRXOG�
\LHOG� WKH� VHSDUDWLRQ�RI�SRZHUV� FKDOOHQJH�ZH� IDFH� WRGD\�����
1RZ��ZKHQ�WKH�VWDWXWH� IDFHV�WKH�FKRSSLQJ�EORFN�� WKH�JRY�
HUQPHQW� DVNV� XV� WR� LJQRUH� LWV� HDUOLHU� DUJXPHQWV� DQG
UHLPDJLQH� �UHDOO\�� UHZULWH�� WKH� VWDWXWH� LQ�D�QHZ�DQG�QDU�
URZHU� ZD\� WR� DYRLG� LWV� ORQJ�SUHGLFWHG� IDWH�� � 1R� ZRQGHU�
VRPH�RI�XV�DUH�QRW�LQFOLQHG�WR�SOD\�DORQJ��
7KH� RQO\� UHDO� VXUSULVH� LV� WKDW� WKH� &RXUW� IDLOV� WR�PDNH

JRRG�RQ�WKH�FRQVHTXHQFHV�WKH�JRYHUQPHQW� LQYLWHG��UHVROY�
LQJ� QRWKLQJ� DQG� GHIHUULQJ� HYHU\WKLQJ�� � ,Q� D� IXWXUH� FDVH�
ZLWK�D�IXOO�SDQHO��,�UHPDLQ�KRSHIXO�WKDW�WKH�&RXUW�PD\�\HW�
UHFRJQL]H� WKDW�� ZKLOH� &RQJUHVV� FDQ� HQOLVW� FRQVLGHUDEOH�
DVVLVWDQFH� IURP� WKH�H[HFXWLYH�EUDQFK� LQ� ILOOLQJ�XS�GHWDLOV
DQG� ILQGLQJ� IDFWV�� LW� PD\� QHYHU� KDQG� RII� WR� WKH� QDWLRQ·V�
FKLHI�SURVHFXWRU�WKH�SRZHU�WR�ZULWH�KLV�RZQ�FULPLQDO�FRGH��
7KDW�´LV�GHOHJDWLRQ�UXQQLQJ�ULRW�µ����
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QRW�DSSO\�WR�SUH�$FW�RIIHQGHUV�XQWLO�WKH�$WWRUQH\�*HQHUDO�VR�VSHFLILHVµ���
LG���DW������UHMHFWLQJ�DUJXPHQW�WKDW�DQ\�6251$�UHTXLUHPHQWV�DSSO\�WR
SUH�$FW� RIIHQGHUV� ´EHIRUH� WKH� $WWRUQH\�*HQHUDO� YDOLGO\� VSHFLILHVµ� WKH\
GR��� LG��� DW� ���²���� �REVHUYLQJ� WKDW� WKH� $WWRUQH\� *HQHUDO�PLJKW� FRQ�
FOXGH�WKDW�´GLIIHUHQW�IHGHUDO�UHJLVWUDWLRQ�WUHDWPHQW�RI�GLIIHUHQW�FDWHJR�
ULHV�RI�SUH�$FW�RIIHQGHUVµ�LV�´ZDUUDQWHGµ��
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