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127(�� :KHUH� LW� LV� IHDVLEOH��D�V\OODEXV� �KHDGQRWH��ZLOO�EH�UHOHDVHG��DV� LV�
EHLQJ� GRQH� LQ� FRQQHFWLRQ�ZLWK� WKLV� FDVH�� DW� WKH� WLPH� WKH� RSLQLRQ� LV� LVVXHG��
7KH� V\OODEXV� FRQVWLWXWHV� QR� SDUW� RI� WKH� RSLQLRQ� RI� WKH� &RXUW� EXW� KDV� EHHQ�
SUHSDUHG� E\� WKH� 5HSRUWHU� RI� 'HFLVLRQV� IRU� WKH� FRQYHQLHQFH� RI� WKH� UHDGHU��
6HH�8QLWHG�6WDWHV�Y��'HWURLW�7LPEHU�	�/XPEHU�&R�������8��6������������
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1R����²������ $UJXHG�'HFHPEHU��������³'HFLGHG�-DQXDU\����������

3HWLWLRQHU�+HOVLQQ�+HDOWKFDUH�6��$��PDNHV�D�WUHDWPHQW�IRU�FKHPRWKHU�
DS\�LQGXFHG� QDXVHD� DQG� YRPLWLQJ� XVLQJ� WKH� FKHPLFDO� SDORQRVHWURQ��
:KLOH� +HOVLQQ� ZDV� GHYHORSLQJ� LWV� SDORQRVHWURQ� SURGXFW�� LW� HQWHUHG
LQWR�WZR�DJUHHPHQWV�ZLWK�DQRWKHU�FRPSDQ\�JUDQWLQJ�WKDW�FRPSDQ\�WKH
ULJKW� WR� GLVWULEXWH�� SURPRWH�� PDUNHW�� DQG� VHOO� D� ����� PJ� GRVH� RI�
SDORQRVHWURQ�LQ�WKH�8QLWHG�6WDWHV���7KH�DJUHHPHQWV�UHTXLUHG�WKDW�WKH�
FRPSDQ\� NHHS� FRQILGHQWLDO� DQ\� SURSULHWDU\� LQIRUPDWLRQ� UHFHLYHG�
XQGHU�WKH�DJUHHPHQWV���1HDUO\�WZR�\HDUV�ODWHU��LQ�-DQXDU\�������+HO�
VLQQ�ILOHG�D�SURYLVLRQDO�SDWHQW�DSSOLFDWLRQ�FRYHULQJ�D������PJ�GRVH�RI
SDORQRVHWURQ�� �2YHU� WKH�QH[W����\HDUV��+HOVLQQ� ILOHG� IRXU�SDWHQW�DS�
SOLFDWLRQV�WKDW�FODLPHG�SULRULW\�WR�WKH�-DQXDU\������GDWH�� �5HOHYDQW�
KHUH��+HOVLQQ�ILOHG�LWV�IRXUWK�SDWHQW�DSSOLFDWLRQ�LQ������� 7KDW�SDWHQW
�WKH�·����SDWHQW��FRYHUV�D�IL[HG�GRVH�RI������PJ�RI�SDORQRVHWURQ�LQ�D���
PO�VROXWLRQ�DQG�LV�FRYHUHG�E\�WKH�/HDK\�6PLWK�$PHULFD�,QYHQWV�$FW�
�$,$��
,Q� ������ UHVSRQGHQWV� 7HYD� 3KDUPDFHXWLFDO� ,QGXVWULHV�� /WG��� DQG�

7HYD�3KDUPDFHXWLFDOV�86$��,QF���FROOHFWLYHO\�7HYD���VRXJKW�DSSURYDO�
WR� PDUNHW� D� JHQHULF� ����� PJ� SDORQRVHWURQ� SURGXFW�� � +HOVLQQ� VXHG�
7HYD�IRU�LQIULQJLQJ�LWV�SDWHQWV��LQFOXGLQJ�WKH�·����SDWHQW���7HYD�FRXQ�
WHUHG�WKDW�WKH�·����SDWHQW�ZDV�LQYDOLG�XQGHU�WKH�´RQ�VDOHµ�SURYLVLRQ�RI�
WKH�$,$³ZKLFK�SUHFOXGHV�D�SHUVRQ�IURP�REWDLQLQJ�D�SDWHQW�RQ�DQ�LQ�
YHQWLRQ�WKDW�ZDV�´LQ�SXEOLF�XVH��RQ�VDOH��RU�RWKHUZLVH�DYDLODEOH�WR�WKH�
SXEOLF� EHIRUH� WKH� HIIHFWLYH� ILOLQJ� GDWH� RI� WKH� FODLPHG� LQYHQWLRQ�µ� ��
8��6��&�� �����D����³EHFDXVH� WKH� ����� PJ� GRVH� ZDV� ´RQ� VDOHµ� PRUH�
WKDQ�RQH�\HDU�EHIRUH�+HOVLQQ�ILOHG�WKH�SURYLVLRQDO�SDWHQW�DSSOLFDWLRQ�
LQ������� �7KH�'LVWULFW�&RXUW�KHOG� WKDW� WKH�$,$·V� ´RQ� VDOHµ�SURYLVLRQ
GLG�QRW�DSSO\�EHFDXVH�WKH�SXEOLF�GLVFORVXUH�RI�WKH�DJUHHPHQWV�GLG�QRW�
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GLVFORVH�WKH������PJ�GRVH���7KH�)HGHUDO�&LUFXLW�UHYHUVHG��KROGLQJ�WKDW�
WKH� VDOH�ZDV�SXEOLFO\�GLVFORVHG�� UHJDUGOHVV� RI�ZKHWKHU� WKH�GHWDLOV� RI
WKH�LQYHQWLRQ�ZHUH�SXEOLFO\�GLVFORVHG�LQ�WKH�WHUPV�RI� WKH�VDOH�DJUHH�
PHQWV��

+HOG��$� FRPPHUFLDO� VDOH� WR� D� WKLUG� SDUW\�ZKR� LV� UHTXLUHG� WR� NHHS� WKH�
LQYHQWLRQ� FRQILGHQWLDO� PD\� SODFH� WKH� LQYHQWLRQ� ´RQ� VDOHµ� XQGHU�
�����D��� �7KH�SDWHQW�VWDWXWH�LQ�IRUFH� LPPHGLDWHO\�EHIRUH�WKH�$,$�LQ�
FOXGHG�DQ�RQ�VDOH�EDU���7KLV�&RXUW·V�SUHFHGHQW�LQWHUSUHWLQJ�WKDW�SUR�
YLVLRQ�VXSSRUWV�WKH�YLHZ�WKDW�D�VDOH�RU�RIIHU�RI�VDOH�QHHG�QRW�PDNH�DQ�
LQYHQWLRQ�DYDLODEOH�WR�WKH�SXEOLF�WR�FRQVWLWXWH�LQYDOLGDWLQJ�SULRU�DUW��
6HH��H�J���3IDII�Y��:HOOV�(OHFWURQLFV��,QF�������8��6�����������7KH�)HGHU�
DO�&LUFXLW�KDG�PDGH�H[SOLFLW�ZKDW�ZDV�LPSOLFLW�LQ�WKLV�&RXUW·V�SUH�$,$�
SUHFHGHQW��KROGLQJ�WKDW�´VHFUHW�VDOHVµ�FRXOG�LQYDOLGDWH�D�SDWHQW���6SH�
FLDO�'HYLFHV��,QF��Y��2($��,QF�������)���G��������������*LYHQ�WKLV�VHW�
WOHG�SUH�$,$�SUHFHGHQW��WKH�&RXUW�DSSOLHV�WKH�SUHVXPSWLRQ�WKDW�ZKHQ�
&RQJUHVV�UHHQDFWHG�WKH�VDPH�´RQ�VDOHµ�ODQJXDJH�LQ�WKH�$,$��LW�DGRSW�
HG�WKH�HDUOLHU�MXGLFLDO�FRQVWUXFWLRQ�RI�WKDW�SKUDVH���7KH�DGGLWLRQ�RI�WKH�
FDWFKDOO�SKUDVH�´RU�RWKHUZLVH�DYDLODEOH�WR�WKH�SXEOLFµ�LV�QRW�HQRXJK�RI
D� FKDQJH� IRU� WKH�&RXUW� WR� FRQFOXGH� WKDW�&RQJUHVV� LQWHQGHG� WR� DOWHU
WKH�PHDQLQJ� RI� ´RQ� VDOH�µ� �3DUROLQH� Y��8QLWHG�6WDWHV�� ����8��6�� �����
DQG�)HGHUDO�0DULWLPH�&RPP·Q�Y��6HDWUDLQ�/LQHV��,QF�������8��6�������
GLVWLQJXLVKHG���3S���²���

����)���G�������DIILUPHG��

7+20$6��-���GHOLYHUHG�WKH�RSLQLRQ�IRU�D�XQDQLPRXV�&RXUW��
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127,&(�� 7KLV�RSLQLRQ�LV�VXEMHFW�WR�IRUPDO�UHYLVLRQ�EHIRUH�SXEOLFDWLRQ�LQ�WKH
SUHOLPLQDU\�SULQW� RI� WKH�8QLWHG�6WDWHV�5HSRUWV�� 5HDGHUV� DUH� UHTXHVWHG� WR�
QRWLI\�WKH�5HSRUWHU�RI�'HFLVLRQV��6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV��:DVK�
LQJWRQ�� '��&�� ������� RI� DQ\� W\SRJUDSKLFDO� RU� RWKHU� IRUPDO� HUURUV�� LQ� RUGHU
WKDW�FRUUHFWLRQV�PD\�EH�PDGH�EHIRUH�WKH�SUHOLPLQDU\�SULQW�JRHV�WR�SUHVV��

6835(0(�&2857�2)�7+(�81,7('�67$7(6�

1R����²�����

+(/6,11�+($/7+&$5(�6��$���3(7,7,21(5�Y��7(9$�
3+$50$&(87,&$/6�86$��,1&���(7�$/��

21�:5,7�2)�&(57,25$5,�72�7+(�81,7('�67$7(6�&2857�2)�
$33($/6�)25�7+(�)('(5$/�&,5&8,7�

>-DQXDU\���������@

�-867,&(�7+20$6�GHOLYHUHG�WKH�RSLQLRQ�RI�WKH�&RXUW��
7KH� /HDK\�6PLWK� $PHULFD� ,QYHQWV� $FW� �$,$�� EDUV� D�

SHUVRQ� IURP� UHFHLYLQJ� D� SDWHQW� RQ� DQ� LQYHQWLRQ� WKDW�ZDV�
´LQ�SXEOLF�XVH��RQ�VDOH��RU�RWKHUZLVH�DYDLODEOH�WR�WKH�SXEOLF�
EHIRUH� WKH� HIIHFWLYH� ILOLQJ� GDWH� RI� WKH� FODLPHG� LQYHQWLRQ�µ�
��� 8��6��&�� �����D������ � 7KLV� FDVH� UHTXLUHV� XV� WR� GHFLGH�
ZKHWKHU� WKH� VDOH� RI� DQ� LQYHQWLRQ� WR� D� WKLUG� SDUW\�ZKR� LV�
FRQWUDFWXDOO\� REOLJDWHG� WR� NHHS� WKH� LQYHQWLRQ� FRQILGHQWLDO�
SODFHV� WKH� LQYHQWLRQ� ´RQ� VDOHµ� ZLWKLQ� WKH� PHDQLQJ� RI�
�����D��
0RUH�WKDQ����\HDUV�DJR��WKLV�&RXUW�GHWHUPLQHG�WKDW�DQ

LQYHQWLRQ� ZDV� ´RQ� VDOHµ� ZLWKLQ� WKH�PHDQLQJ� RI� DQ� HDUOLHU�
YHUVLRQ�RI������D��ZKHQ�LW�ZDV�´WKH�VXEMHFW�RI�D�FRPPHUFLDO�
RIIHU� IRU� VDOHµ� DQG� ´UHDG\� IRU� SDWHQWLQJ�µ� � 3IDII� Y��:HOOV�
(OHFWURQLFV��,QF�������8��6����������������� �:H�GLG�QRW�IXU�
WKHU� UHTXLUH� WKDW� WKH� VDOH�PDNH� WKH� GHWDLOV� RI� WKH� LQYHQ�
WLRQ� DYDLODEOH� WR� WKH� SXEOLF�� � ,Q� OLJKW� RI� WKLV� HDUOLHU� FRQ�
VWUXFWLRQ�� ZH� GHWHUPLQH� WKDW� WKH� UHHQDFWPHQW� RI� WKH�
SKUDVH� ´RQ� VDOHµ� LQ� WKH� $,$� GLG� QRW� DOWHU� WKLV� PHDQLQJ��
$FFRUGLQJO\�� D� FRPPHUFLDO� VDOH� WR� D� WKLUG� SDUW\� ZKR� LV�
UHTXLUHG�WR�NHHS�WKH�LQYHQWLRQ�FRQILGHQWLDO�PD\�SODFH�WKH�
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LQYHQWLRQ�´RQ�VDOHµ�XQGHU�WKH�$,$��

,�
3HWLWLRQHU�+HOVLQQ�+HDOWKFDUH�6��$���+HOVLQQ��LV�D�6ZLVV�

SKDUPDFHXWLFDO� FRPSDQ\� WKDW� PDNHV� $OR[L�� D� GUXJ� WKDW�
WUHDWV� FKHPRWKHUDS\�LQGXFHG� QDXVHD� DQG� YRPLWLQJ�� +HO�
VLQQ�DFTXLUHG�WKH�ULJKW�WR�GHYHORS�SDORQRVHWURQ��WKH�DFWLYH�
LQJUHGLHQW� LQ�$OR[L�� LQ������� ,Q� HDUO\������� LW� VXEPLWWHG
SURWRFROV�IRU�3KDVH�,,,�FOLQLFDO�WULDOV�WR�WKH�)RRG�DQG�'UXJ�
$GPLQLVWUDWLRQ��)'$���SURSRVLQJ�WR�VWXG\�D������PJ�DQG�D�
�����PJ�GRVH�RI�SDORQRVHWURQ���,Q�6HSWHPEHU�������+HOVLQQ�
DQQRXQFHG� WKDW� LW�ZDV� EHJLQQLQJ�3KDVH� ,,,� FOLQLFDO� WULDOV�
DQG�ZDV� VHHNLQJ�PDUNHWLQJ�SDUWQHUV� IRU� LWV� SDORQRVHWURQ�
SURGXFW�
+HOVLQQ� IRXQG� LWV� PDUNHWLQJ� SDUWQHU� LQ� 0*,� 3KDUPD��

,QF�� �0*,��� D� 0LQQHVRWD� SKDUPDFHXWLFDO� FRPSDQ\� WKDW�
PDUNHWV� DQG� GLVWULEXWHV� GUXJV� LQ� WKH� 8QLWHG� 6WDWHV��
+HOVLQQ�DQG�0*,� HQWHUHG� LQWR� WZR�DJUHHPHQWV�� D� OLFHQVH
DJUHHPHQW� DQG� D� VXSSO\� DQG� SXUFKDVH� DJUHHPHQW�� 7KH�
OLFHQVH� DJUHHPHQW� JUDQWHG� 0*,� WKH� ULJKW� WR� GLVWULEXWH��
SURPRWH��PDUNHW��DQG�VHOO�WKH������PJ�DQG������PJ�GRVHV
RI� SDORQRVHWURQ� LQ� WKH� 8QLWHG� 6WDWHV�� � ,Q� UHWXUQ�� 0*,�
DJUHHG� WR�PDNH� XSIURQW� SD\PHQWV� WR�+HOVLQQ� DQG� WR� SD\�
IXWXUH�UR\DOWLHV�RQ�GLVWULEXWLRQ�RI�WKRVH�GRVHV���8QGHU�WKH�
VXSSO\�DQG�SXUFKDVH�DJUHHPHQW��0*,�DJUHHG�WR�SXUFKDVH
H[FOXVLYHO\� IURP� +HOVLQQ� DQ\� SDORQRVHWURQ� SURGXFW� DS�
SURYHG�E\�WKH�)'$�� +HOVLQQ�LQ�WXUQ�DJUHHG�WR�VXSSO\�0*,�
KRZHYHU� PXFK� RI� WKH� DSSURYHG� GRVHV� LW� UHTXLUHG�� � %RWK�
DJUHHPHQWV� LQFOXGHG� GRVDJH� LQIRUPDWLRQ� DQG� UHTXLUHG�
0*,� WR� NHHS� FRQILGHQWLDO� DQ\� SURSULHWDU\� LQIRUPDWLRQ�
UHFHLYHG�XQGHU�WKH�DJUHHPHQWV�
+HOVLQQ�DQG�0*,�DQQRXQFHG� WKH�DJUHHPHQWV� LQ�D� MRLQW�

SUHVV�UHOHDVH��DQG�0*,�DOVR�UHSRUWHG�WKH�DJUHHPHQWV�LQ�LWV�
)RUP� �².� ILOLQJ�ZLWK� WKH� 6HFXULWLHV� DQG�([FKDQJH�&RP�
PLVVLRQ���$OWKRXJK�WKH��².�ILOLQJ�LQFOXGHG�UHGDFWHG�FRSLHV
RI� WKH� DJUHHPHQWV�� QHLWKHU� WKH� �².� ILOLQJ� QRU� WKH� SUHVV�
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UHOHDVHV�GLVFORVHG�WKH�VSHFLILF�GRVDJH�IRUPXODWLRQV�FRYHUHG�
E\�WKH�DJUHHPHQWV�
2Q� -DQXDU\� ���� ������ QHDUO\� WZR� \HDUV� DIWHU� +HOVLQQ

DQG� 0*,� HQWHUHG� LQWR� WKH� DJUHHPHQWV�� +HOVLQQ� ILOHG� D�
SURYLVLRQDO� SDWHQW� DSSOLFDWLRQ� FRYHULQJ� WKH� ����� PJ� DQG�
�����PJ� GRVHV� RI� SDORQRVHWURQ�� � 2YHU� WKH� QH[W� ��� \HDUV��
+HOVLQQ�ILOHG�IRXU�SDWHQW�DSSOLFDWLRQV�WKDW�FODLPHG�SULRULW\�
WR� WKH� -DQXDU\� ���� ������ GDWH� RI� WKH� SURYLVLRQDO� DSSOLFD�
WLRQ�� +HOVLQQ�ILOHG� LWV� IRXUWK�SDWHQW�DSSOLFDWLRQ³WKH�RQH
UHOHYDQW�KHUH³LQ�0D\�������DQG�LW�LVVXHG�DV�8��6��3DWHQW�
1R�������������·����SDWHQW����7KH�·����SDWHQW�FRYHUV�D�IL[HG�
GRVH� RI� ����� PJ� RI� SDORQRVHWURQ� LQ� D� �� PO� VROXWLRQ�� %\
YLUWXH�RI� LWV�HIIHFWLYH�GDWH��WKH� ·����SDWHQW� LV�JRYHUQHG�E\
WKH�$,$�� 6HH������L��
5HVSRQGHQWV�7HYD�3KDUPDFHXWLFDO�,QGXVWULHV��/WG���DQG�

7HYD�3KDUPDFHXWLFDOV�86$��,QF�� �7HYD���DUH��UHVSHFWLYHO\�
DQ� ,VUDHOL� FRPSDQ\� WKDW�PDQXIDFWXUHV�JHQHULF�GUXJV�DQG�
LWV�$PHULFDQ�DIILOLDWH���,Q�������7HYD�VRXJKW�DSSURYDO�IURP�
WKH�)'$� WR�PDUNHW�D�JHQHULF������PJ�SDORQRVHWURQ�SURG�
XFW�� +HOVLQQ� WKHQ� VXHG� 7HYD� IRU� LQIULQJLQJ� LWV� SDWHQWV��
LQFOXGLQJ�WKH� ·����SDWHQW�� ,Q�GHIHQVH��7HYD�DVVHUWHG�WKDW�
WKH�·����SDWHQW�ZDV�LQYDOLG�EHFDXVH�WKH������PJ�GRVH�ZDV�
´RQ� VDOHµ� PRUH� WKDQ� RQH� \HDU� EHIRUH� +HOVLQQ� ILOHG� WKH�
SURYLVLRQDO�SDWHQW�DSSOLFDWLRQ�FRYHULQJ�WKDW�GRVH�LQ�-DQX�
DU\������
7KH�$,$�SUHFOXGHV�D�SHUVRQ�IURP�REWDLQLQJ�D�SDWHQW�RQ�

DQ� LQYHQWLRQ� WKDW�ZDV� ´RQ�VDOHµ�EHIRUH� WKH�HIIHFWLYH� ILOLQJ�
GDWH�RI�WKH�SDWHQW�DSSOLFDWLRQ��

´$�SHUVRQ�VKDOO�EH�HQWLWOHG�WR�D�SDWHQW�XQOHVV�������WKH
FODLPHG�LQYHQWLRQ�ZDV�SDWHQWHG��GHVFULEHG�LQ�D�SULQWHG�
SXEOLFDWLRQ�� RU� LQ� SXEOLF� XVH�� RQ� VDOH�� RU� RWKHUZLVH�
DYDLODEOH� WR� WKH�SXEOLF�EHIRUH� WKH�HIIHFWLYH� ILOLQJ�GDWH
RI�WKH�FODLPHG�LQYHQWLRQ�µ�����8��6��&�������D������HP�
SKDVLV�DGGHG���

6HH�DOVR������E������H[FHSWLRQ�IRU�FHUWDLQ�GLVFORVXUHV�PDGH�
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ZLWKLQ�D�\HDU�EHIRUH�WKH�HIIHFWLYH�ILOLQJ�GDWH��� 'LVFORVXUHV�
GHVFULEHG�LQ������D�����DUH�RIWHQ�UHIHUUHG�WR�DV�´SULRU�DUW�µ�
7KH� SDWHQW� VWDWXWH� LQ� HIIHFW� EHIRUH� WKH� SDVVDJH� RI� WKH

$,$�LQFOXGHG�D�VLPLODU�SURVFULSWLRQ��NQRZQ�DV�WKH�´RQ�VDOH�
EDUµ��

´$�SHUVRQ�VKDOO�EH�HQWLWOHG�WR�D�SDWHQW�XQOHVV³
´�D�� WKH� LQYHQWLRQ�ZDV�NQRZQ� RU� XVHG� E\� RWKHUV� LQ�

WKLV� FRXQWU\�� RU� SDWHQWHG� RU� GHVFULEHG� LQ� D� SULQWHG
SXEOLFDWLRQ�LQ�WKLV�RU�D�IRUHLJQ�FRXQWU\��EHIRUH�WKH�LQ�
YHQWLRQ�WKHUHRI�E\�WKH�DSSOLFDQW�IRU�SDWHQW��RU
´�E�� WKH� LQYHQWLRQ� ZDV� SDWHQWHG� RU� GHVFULEHG� LQ� D

SULQWHG�SXEOLFDWLRQ� LQ� WKLV� RU� D� IRUHLJQ� FRXQWU\� RU� LQ
SXEOLF� XVH� RU� RQ� VDOH� LQ� WKLV� FRXQWU\��PRUH� WKDQ� RQH
\HDU�SULRU�WR�WKH�GDWH�RI�WKH�DSSOLFDWLRQ�IRU�SDWHQW� LQ�
WKH�8QLWHG�6WDWHV�µ� ���8��6��&��������D�²�E��������HG���
�HPSKDVLV�DGGHG���

7KH�'LVWULFW�&RXUW�GHWHUPLQHG�WKDW�WKH�´RQ�VDOHµ�SURYL�
VLRQ�GLG�QRW�DSSO\�� ,W� FRQFOXGHG� WKDW��XQGHU� WKH�$,$��DQ�
LQYHQWLRQ�LV�QRW�´RQ�VDOHµ�XQOHVV�WKH�VDOH�RU�RIIHU�LQ�TXHV�
WLRQ�PDGH� WKH� FODLPHG� LQYHQWLRQ� DYDLODEOH� WR� WKH� SXEOLF��
+HOVLQQ�+HDOWKFDUH�6� �$�� Y��'U��5HGG\·V�/DEV�� /WG��� �����
:/��������� ���� ��� �'�1-��0DU����� ������� %HFDXVH� WKH�
FRPSDQLHV·� SXEOLF� GLVFORVXUH� RI� WKH� DJUHHPHQWV� EHWZHHQ�
+HOVLQQ� DQG�0*,� GLG� QRW� GLVFORVH� WKH� �����PJ� GRVH�� WKH
FRXUW� GHWHUPLQHG� WKDW� WKH� LQYHQWLRQ� ZDV� QRW� ´RQ� VDOHµ�
EHIRUH�WKH�FULWLFDO�GDWH�� ,G���DW���²����
7KH� )HGHUDO� &LUFXLW� UHYHUVHG�� ���� )�� �G� ������ �����

�������� ,W� FRQFOXGHG� WKDW� ´LI� WKH� H[LVWHQFH� RI� WKH� VDOH� LV�
SXEOLF�� WKH� GHWDLOV� RI� WKH� LQYHQWLRQ� QHHG� QRW� EH� SXEOLFO\�
GLVFORVHG�LQ�WKH�WHUPV�RI�VDOHµ�WR�IDOO�ZLWKLQ�WKH�$,$·V�RQ�
VDOH�EDU�� ,G���DW��������%HFDXVH�WKH�VDOH�EHWZHHQ�+HOVLQQ�
DQG�0*,�ZDV� SXEOLFO\� GLVFORVHG�� LW� KHOG� WKDW� WKH� RQ�VDOH�
EDU�DSSOLHG�� ,G���DW�������������
:H�JUDQWHG� FHUWLRUDUL� WR�GHWHUPLQH�ZKHWKHU��XQGHU� WKH�

$,$�� DQ� LQYHQWRU·V� VDOH� RI� DQ� LQYHQWLRQ� WR� D� WKLUG� SDUW\�
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ZKR� LV� REOLJDWHG� WR�NHHS� WKH� LQYHQWLRQ� FRQILGHQWLDO�TXDOL�
ILHV� DV� SULRU� DUW� IRU� SXUSRVHV� RI� GHWHUPLQLQJ� WKH� SDWHQW�
DELOLW\�RI�WKH�LQYHQWLRQ�� ����8��6��BBB����������:H�FRQFOXGH�
WKDW�VXFK�D�VDOH�FDQ�TXDOLI\�DV�SULRU�DUW��

,,�
$�

7KH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ� DXWKRUL]HV� &RQJUHVV
´>W@R�SURPRWH� WKH�3URJUHVV� RI�6FLHQFH�DQG�XVHIXO�$UWV�� E\
VHFXULQJ� IRU� OLPLWHG� 7LPHV� WR� $XWKRUV� DQG� ,QYHQWRUV� WKH
H[FOXVLYH�5LJKW�WR�WKHLU�UHVSHFWLYH�:ULWLQJV�DQG�'LVFRYHU�
LHV�µ� $UW���������FO����� 8QGHU�WKLV�JUDQW�RI�DXWKRULW\��&RQ�
JUHVV�KDV�FUDIWHG�D�IHGHUDO�SDWHQW�V\VWHP�WKDW�HQFRXUDJHV�
´WKH� FUHDWLRQ� DQG� GLVFORVXUH� RI� QHZ�� XVHIXO�� DQG�QRQREYL�
RXV�DGYDQFHV�LQ�WHFKQRORJ\�DQG�GHVLJQµ�E\�JUDQWLQJ�LQYHQ�
WRUV� ´WKH� H[FOXVLYH� ULJKW� WR� SUDFWLFH� WKH� LQYHQWLRQ� IRU� D�
SHULRG� RI� \HDUV�µ� %RQLWR� %RDWV�� ,QF�� Y�� 7KXQGHU� &UDIW�
%RDWV��,QF�������8��6�������������������
7R� IXUWKHU� WKH� JRDO� RI� ´PRWLYDWLQJ� LQQRYDWLRQ� DQG� HQ�

OLJKWHQPHQWµ�ZKLOH�DOVR�´DYRLGLQJ�PRQRSROLHV�WKDW�XQQHF�
HVVDULO\� VWLIOH� FRPSHWLWLRQ�µ� 3IDII�� ���� 8��6��� DW� ���� &RQ�
JUHVV� KDV� LPSRVHG� VHYHUDO� FRQGLWLRQV� RQ� WKH� ´OLPLWHG
RSSRUWXQLW\�WR�REWDLQ�D�SURSHUW\�ULJKW� LQ�DQ�LGHD�µ�%RQLWR�
%RDWV�� VXSUD�� DW� ����� 2QH� VXFK� FRQGLWLRQ� LV� WKH� RQ�VDOH�
EDU�� ZKLFK� UHIOHFWV� &RQJUHVV·� ´UHOXFWDQFH� WR� DOORZ� DQ� LQ�
YHQWRU� WR� UHPRYH� H[LVWLQJ�NQRZOHGJH� IURP�SXEOLF� XVHµ� E\�
REWDLQLQJ�D�SDWHQW�FRYHULQJ�WKDW�NQRZOHGJH�� 3IDII��VXSUD��
DW� ���� VHH� DOVR� 3HQQRFN� Y��'LDORJXH�� �� 3HW�� ��� ��� �������
�H[SODLQLQJ�WKDW�´LW�ZRXOG�PDWHULDOO\�UHWDUG�WKH�SURJUHVV�RI
VFLHQFH� DQG� WKH� XVHIXO� DUWVµ� WR� DOORZ� DQ� LQYHQWRU� WR� ´VHOO�
KLV� LQYHQWLRQ� SXEOLFO\µ� DQG� ODWHU� ´WDNH� RXW� D� SDWHQWµ� DQG
´H[FOXGH�WKH�SXEOLF�IURP�DQ\�IDUWKHU�XVH�WKDQ�ZKDW�VKRXOG�
EH�GHULYHG�XQGHU�LWµ��
(YHU\�SDWHQW�VWDWXWH�VLQFH������KDV�LQFOXGHG�DQ�RQ�VDOH

EDU�� 3IDII�� VXSUD�� DW����� �7KH�SDWHQW� VWDWXWH� LQ� IRUFH� LP�
PHGLDWHO\�EHIRUH�WKH�$,$�SUHYHQWHG�D�SHUVRQ�IURP�UHFHLY�
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LQJ�D�SDWHQW�LI��´PRUH�WKDQ�RQH�\HDU�SULRU�WR�WKH�GDWH�RI�WKH�
DSSOLFDWLRQ�IRU�SDWHQW�LQ�WKH�8QLWHG�6WDWHV�µ�´WKH�LQYHQWLRQ�
ZDV�������RQ�VDOHµ�LQ�WKH�8QLWHG�6WDWHV������8��6��&�������E��
������HG���6XSS��,9��� �7KH�$,$��DV�UHOHYDQW�KHUH��UHWDLQHG�
WKH� RQ�VDOH� EDU� DQG� DGGHG� WKH� FDWFKDOO� SKUDVH� ´RU� RWKHU�
ZLVH� DYDLODEOH� WR� WKH� SXEOLF�µ� �����D����� ������ HG��� �´$
SHUVRQ� VKDOO� EH� HQWLWOHG� WR� D� SDWHQW� XQOHVVµ� WKH� ´FODLPHG
LQYHQWLRQ� ZDV� ������ LQ� SXEOLF� XVH�� RQ� VDOH�� RU� RWKHUZLVH�
DYDLODEOH� WR� WKH� SXEOLF� ������ µ��� :H� PXVW� GHFLGH� ZKHWKHU�
WKHVH� FKDQJHV� DOWHUHG� WKH� PHDQLQJ� RI� WKH� ´RQ� VDOHµ� EDU�
:H�KROG�WKDW�WKH\�GLG�QRW��

%�
&RQJUHVV�HQDFWHG�WKH�$,$�LQ������DJDLQVW�WKH�EDFNGURS�

RI� D� VXEVWDQWLDO� ERG\� RI� ODZ� LQWHUSUHWLQJ� ����·V� RQ�VDOH�
EDU�� ,Q�������ZH�GHWHUPLQHG�WKDW�WKH�SUH�$,$�RQ�VDOH�EDU�
DSSOLHV� ´ZKHQ� WZR� FRQGLWLRQV� DUH� VDWLVILHGµ� PRUH� WKDQ� D
\HDU� EHIRUH� DQ� LQYHQWRU� ILOHV� D� SDWHQW� DSSOLFDWLRQ�� 3IDII��
����8��6���DW������´)LUVW��WKH�SURGXFW�PXVW�EH�WKH�VXEMHFW�RI
D�FRPPHUFLDO�RIIHU�IRU�VDOH�µ��,ELG���´6HFRQG��WKH�LQYHQWLRQ�
PXVW�EH�UHDG\�IRU�SDWHQWLQJ�µ�ZKLFK�ZH�H[SODLQHG�FRXOG�EH
VKRZQ�E\�SURRI� RI� ´UHGXFWLRQ� WR�SUDFWLFHµ� RU� ´GUDZLQJV� RU
RWKHU� GHVFULSWLRQV� RI� WKH� LQYHQWLRQ� WKDW� ZHUH� VXIILFLHQWO\�
VSHFLILF�WR�HQDEOH�D�SHUVRQ�VNLOOHG�LQ�WKH�DUW�WR�SUDFWLFH�WKH�
LQYHQWLRQ�µ� ,G���DW���²����
$OWKRXJK� WKLV� &RXUW� KDV� QHYHU� DGGUHVVHG� WKH� SUHFLVH

TXHVWLRQ� SUHVHQWHG� LQ� WKLV� FDVH�� RXU� SUHFHGHQWV� VXJJHVW�
WKDW� D� VDOH� RU� RIIHU� RI� VDOH� QHHG� QRW� PDNH� DQ� LQYHQWLRQ�
DYDLODEOH�WR�WKH�SXEOLF���)RU�LQVWDQFH��ZH�KHOG�LQ�3IDII�WKDW�
DQ�RIIHU�IRU�VDOH�FRXOG�FDXVH�DQ�LQYHQWRU�WR�ORVH�WKH�ULJKW�WR
SDWHQW��ZLWKRXW�UHJDUG�WR�ZKHWKHU�WKH�RIIHU�GLVFORVHV�HDFK�
GHWDLO�RI�WKH�LQYHQWLRQ�� (�J���LG���DW����� 2WKHU�FDVHV�IRFXV�
RQ�ZKHWKHU� WKH� LQYHQWLRQ�KDG�EHHQ�VROG��QRW�ZKHWKHU� WKH�
GHWDLOV� RI� WKH� LQYHQWLRQ� KDG� EHHQ� PDGH� DYDLODEOH� WR� WKH�
SXEOLF� RU� ZKHWKHU� WKH� VDOH� LWVHOI� KDG� EHHQ� SXEOLFO\� GLV�
FORVHG�� (�J��� &RQVROLGDWHG� )UXLW�-DU� &R�� Y�� :ULJKW�� ���
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8��6�����������������´>$@�VLQJOH�LQVWDQFH�RI�VDOH�RU�RI�XVH�E\
WKH�SDWHQWHH�PD\��XQGHU�WKH�FLUFXPVWDQFHV��EH�IDWDO�WR�WKH�
SDWHQW�������µ���FI��6PLWK�	�*ULJJV�0IJ��&R��Y��6SUDJXH������
8��6����������� ������� �´$� VLQJOH� VDOH� WR�DQRWKHU� ������ZRXOG�
FHUWDLQO\�KDYH�GHIHDWHG�KLV�ULJKW�WR�D�SDWHQW�������µ���(OL]D�
EHWK�Y��3DYHPHQW�&R������8��6�������������������´,W�LV�QRW�D
SXEOLF� NQRZOHGJH� RI� KLV� LQYHQWLRQ� WKDW� SUHFOXGHV� WKH� LQ�
YHQWRU� IURP�REWDLQLQJ�D�SDWHQW� IRU� LW��EXW�D�SXEOLF�XVH�RU�
VDOH�RI�LWµ��
7KH�)HGHUDO�&LUFXLW³ZKLFK�KDV� ´H[FOXVLYH� MXULVGLFWLRQµ

RYHU� SDWHQW� DSSHDOV�� ��� 8��6��&�� ������D�³KDV� PDGH
H[SOLFLW�ZKDW�ZDV� LPSOLFLW� LQ�RXU�SUHFHGHQWV�� ,W�KDV� ORQJ
KHOG� WKDW� ´VHFUHW� VDOHVµ� FDQ� LQYDOLGDWH� D� SDWHQW�� � (�J���
6SHFLDO� 'HYLFHV�� ,QF�� Y��2($�� ,QF��� ���� )���G� ������ �����
������� �LQYDOLGDWLQJ�SDWHQW�FODLPV�EDVHG�RQ�´VDOHV� IRU� WKH
SXUSRVH� RI� WKH� FRPPHUFLDO� VWRFNSLOLQJ� RI� DQ� LQYHQWLRQµ
WKDW�´WRRN�SODFH�LQ�VHFUHWµ���:RRGODQG�7UXVW�Y��)ORZHUWUHH�
1XUVHU\�� ,QF��� ���� )���G� ������ ����� ������� �´7KXV� DQ� LQ�
YHQWRU·V�RZQ�SULRU�FRPPHUFLDO�XVH��DOEHLW�NHSW�VHFUHW��PD\�
FRQVWLWXWH�D�SXEOLF�XVH�RU�VDOH�XQGHU������E���EDUULQJ�KLP�
IURP�REWDLQLQJ�D�SDWHQWµ��
,Q� OLJKW�RI� WKLV�VHWWOHG�SUH�$,$�SUHFHGHQW�RQ� WKH�PHDQ�

LQJ�RI�´RQ�VDOH�µ�ZH�SUHVXPH�WKDW�ZKHQ�&RQJUHVV�UHHQDFWHG�
WKH�VDPH�ODQJXDJH�LQ�WKH�$,$��LW�DGRSWHG�WKH�HDUOLHU�MXGL�
FLDO� FRQVWUXFWLRQ� RI� WKDW� SKUDVH�� 6HH� 6KDSLUR� Y��8QLWHG�
6WDWHV�� ����8��6�� ��� ��� ������� �´,Q� DGRSWLQJ� WKH� ODQJXDJH
XVHG� LQ� WKH� HDUOLHU� DFW�� &RQJUHVV� ¶PXVW� EH� FRQVLGHUHG� WR�
KDYH�DGRSWHG�DOVR�WKH�FRQVWUXFWLRQ�JLYHQ�E\�WKLV�&RXUW�WR
VXFK� ODQJXDJH�� DQG� PDGH� LW� D� SDUW� RI� WKH� HQDFWPHQW· µ����
7KH� QHZ� ����� UHWDLQHG� WKH� H[DFW� ODQJXDJH� XVHG� LQ� LWV�
SUHGHFHVVRU� VWDWXWH� �´RQ� VDOHµ�� DQG�� DV� UHOHYDQW� KHUH��
DGGHG�RQO\�D�QHZ�FDWFKDOO� FODXVH� �´RU�RWKHUZLVH�DYDLODEOH�
WR� WKH� SXEOLFµ��� $V� DPLFXV� 8QLWHG� 6WDWHV� QRWHG� DW� RUDO�
DUJXPHQW�� LI� ´RQ� VDOHµ� KDG� D� VHWWOHG� PHDQLQJ� EHIRUH� WKH�
$,$� ZDV� DGRSWHG�� WKHQ� DGGLQJ� WKH� SKUDVH� ´RU� RWKHUZLVH�
DYDLODEOH� WR� WKH� SXEOLFµ� WR� WKH� VWDWXWH� ´ZRXOG� EH� D� IDLUO\�
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REOLTXH�ZD\�RI�DWWHPSWLQJ�WR�RYHUWXUQµ�WKDW�´VHWWOHG�ERG\�
RI�ODZ�µ� 7U��RI�2UDO�$UJ������ 7KH�DGGLWLRQ�RI�´RU�RWKHUZLVH�
DYDLODEOH� WR� WKH�SXEOLFµ� LV� VLPSO\�QRW�HQRXJK�RI�D� FKDQJH
IRU� XV� WR� FRQFOXGH� WKDW� &RQJUHVV� LQWHQGHG� WR� DOWHU� WKH
PHDQLQJ� RI� WKH� UHHQDFWHG� WHUP� ´RQ� VDOH�µ� &I��+ROGHU� Y��
0DUWLQH]�*XWLHUUH]������8��6�������������������GHWHUPLQLQJ�
WKDW�D�UHHQDFWHG�SURYLVLRQ�GLG�QRW�UDWLI\�DQ�HDUOLHU�MXGLFLDO
FRQVWUXFWLRQ� ZKHUH� WKH� SURYLVLRQ� RPLWWHG� WKH� ZRUG� RQ�
ZKLFK�WKH�SULRU�MXGLFLDO�FRQVWUXFWLRQV�ZHUH�EDVHG���
+HOVLQQ� GLVDJUHHV�� DUJXLQJ� WKDW� RXU� FRQVWUXFWLRQ� UHDGV

´RWKHUZLVHµ� RXW� RI� WKH� VWDWXWH�� &LWLQJ�3DUROLQH� Y��8QLWHG�
6WDWHV�� ���� 8��6�� ���� �������� DQG� )HGHUDO� 0DULWLPH�
&RPP·Q� Y�� 6HDWUDLQ� /LQHV�� ,QF��� ���� 8��6�� ���� �������
+HOVLQQ� FRQWHQGV� WKDW� WKH� DVVRFLDWHG�ZRUGV� FDQRQ� UH�
TXLUHV� XV� WR� UHDG� ´RWKHUZLVH� DYDLODEOH� WR� WKH� SXEOLFµ� WR
OLPLW�WKH�SUHFHGLQJ�WHUPV�LQ������WR�GLVFORVXUHV�WKDW�PDNH
WKH�FODLPHG�LQYHQWLRQ�DYDLODEOH�WR�WKH�SXEOLF��
$V� DQ� LQLWLDO�PDWWHU�� QHLWKHU� RI� WKH� FLWHG� GHFLVLRQV� DG�

GUHVVHV� WKH� UHHQDFWPHQW� RI� WHUPV� WKDW� KDG� DFTXLUHG� D�
ZHOO�VHWWOHG� MXGLFLDO� LQWHUSUHWDWLRQ�� � $QG� +HOVLQQ·V� DUJX�
PHQW� SODFHV� WRR� PXFK� ZHLJKW� RQ� ����·V� FDWFKDOO� SKUDVH�
/LNH�RWKHU�VXFK�SKUDVHV�� ´RWKHUZLVH�DYDLODEOH� WR� WKH�SXE�
OLFµ� FDSWXUHV� PDWHULDO� WKDW� GRHV� QRW� ILW� QHDWO\� LQWR� WKH�
VWDWXWH·V�HQXPHUDWHG�FDWHJRULHV�EXW�LV�QHYHUWKHOHVV�PHDQW�
WR� EH� FRYHUHG�� � *LYHQ� WKDW� WKH� SKUDVH� ´RQ� VDOHµ� KDG� DF�
TXLUHG�D�ZHOO�VHWWOHG�PHDQLQJ�ZKHQ�WKH�$,$�ZDV�HQDFWHG��
ZH�GHFOLQH�WR�UHDG�WKH�DGGLWLRQ�RI�D�EURDG�FDWFKDOO�SKUDVH�
WR�XSVHW�WKDW�ERG\�RI�SUHFHGHQW��

,,,�
+HOVLQQ�GRHV�QRW�DVN�XV�WR�UHYLVLW�RXU�SUH�$,$�LQWHUSUH�

WDWLRQ�RI�WKH�RQ�VDOH�EDU���1RU�GRHV�LW�GLVSXWH�WKH�)HGHUDO
&LUFXLW·V� GHWHUPLQDWLRQ� WKDW� WKH� LQYHQWLRQ� FODLPHG� LQ� WKH�
·����SDWHQW�ZDV� ´RQ� VDOHµ�ZLWKLQ� WKH�PHDQLQJ�RI� WKH�SUH�
$,$�VWDWXWH���%HFDXVH�ZH�GHWHUPLQH�WKDW�&RQJUHVV�GLG�QRW�
DOWHU�WKH�PHDQLQJ�RI�´RQ�VDOHµ�ZKHQ�LW�HQDFWHG�WKH�$,$��ZH�
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KROG� WKDW� DQ� LQYHQWRU·V� VDOH� RI� DQ� LQYHQWLRQ� WR� D� WKLUG�
SDUW\�ZKR� LV� REOLJDWHG� WR� NHHS� WKH� LQYHQWLRQ� FRQILGHQWLDO
FDQ� TXDOLI\� DV� SULRU� DUW� XQGHU� �����D��� �:H� WKHUHIRUH� DI�
ILUP�WKH�MXGJPHQW�RI�WKH�)HGHUDO�&LUFXLW��

,W�LV�VR�RUGHUHG��


