Overview of Packers and Stockyards Act
By Ernest H. VanHooser

Background - Livestock segment is the largestsegment of nation’s agricultural economy. Livestock and
poultry accountfor over one-halfof U.S. agricultural cashreceipts. In 2015, valueof U.S. cattleand calf
production amounted to approximately $S60 billion. (U.S.D.A. Economic Research Service report July 13, 2016).

Meatpackingbegan as alocal, decentralized industry beforethe railroads helped transformitinto a highly
centralized industry centered ina few areas. Duringthe late 1800s, terminal stockyards grew up in places like
Chicagoand East St. Louis, Illinois; Kansas City, Missouri; Omaha, Nebraska; South St. Paul, Minnesota; Sioux
Falls, South Dakota, and Oklahoma City, Oklahoma. Packers and railroads exercised significantcontro| over the
terminal stockyards and, by extension, the commission firms and dealers who conducted business atthe
terminal stockyards.

Following World War I, packers increasingly moved from plants centered on terminal stockyards to more
decentralized facilities closer to livestock. Rather than being loaded onto railcars and shipped to terminal
stockyards, livestock were more and more loaded onto trucks and shipped to local livestock markets and/or
sent to feedyards for finishing. The nation went from havinga small number of terminal stockyards in 1920 to
having more than 800 local stockyards by 2015.

. Overview of Packers and Stockyards Act —

A. At the outbreak of World War |, President Woodrow Wilson order the Federal Trade Commission to
investigatethe meatpacking industry. The FTC reported that packers were manipulating markets,
restricting the flow of meat, controllingthe pricefor dressed meat, defrauding producers and
consumers and crushingcompetition. The FTC recommended governmental ownership of the
stockyards. In1921,inresponseto the FTC report and pressurefrom Midwest farmer’s groups,
Congress enacted the Packers and Stockyards Act (the Act). (Public Law67-51) (7 U.S.C. 181 et seq.).
When itwas enacted the Act’s purposewas to “regulate interstate and foreign commerce inlivestock,
livestock produce, dairy products, poultry, poultry products and eggs and for other purposes.”
Originally the Act did not regulate stockyards whose pen spacewas less than 20,000 square feet.

B. Today, the Act covers packers, stockyard owners, market agencies, livestock dealers, swine
contractors, and live poultry dealers. Feedlots and farmers generally arennot subjectto the Act.

C. The Act prohibits packers, swinecontractors and live poultry dealers froma number of activities or
practices including engagingin or usingany unfair, unjustly discriminatory or deceptive practiceor
device; from manipulatingor controlling prices;and fromengaging in any course of business for the
purpose of creatinga monopoly or restraining commerce. (7 U.S.C. 192)

D. The Act prohibits stockyards owners, market agencies and dealers from a number of activities or

practices including engaginginor usinganyunfair, unjustly discriminatory or deceptive practiceor
device. (7 U.S.C. 213)
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The Act is constitutional. See, e.g., Stafford v. Wallace, 258 U.S. 495 (1922). Almost every transaction
involvinglivestock or poultry is deemed to be ininterstate commerce andtherefore subjectto the

Act. See, e.g., Safeway Stores, Inc. v. Freeman, 369 F.2d 952 (D.C. Cir.1966); Bruhn’s Freezer Meats of
Chicago, Inc. v. United States Dep’t of Agric., 438 F.2d 1332 (8% Cir.1971).

Packer “means any person engaged inthe business (a) of buying livestockin commerce for purposes
of slaughter, or (b) of manufacturing or preparing meats or meat food products for saleor shipment
incommerce, or (c) of marketing meats, meat food products, or livestock productsinan
unmanufactured form actingas a wholesalebroker, dealer, or distributor in commerce.” (7 U.S.C.
191).

Bonding requirements

Every packerthat purchases morethan $500,000 worth of livestock per year, either directly or
indirectly, mustexecute, fileand maintaina bondor bond equivalentinan amount determined by the
U.S.D.A. to securethe performance of the obligationsitincursinthepurchaseof livestock. 7 U.S.C.
204;9 C.F.R. 29(d). The formula for determining the amount of the bond can be found at9 C.F.R.
201.30(d).

A claimagainsta packer’s bond or bond equivalentmust be filed within 60 days from the date of
the transaction upon which the claimis based.9 C.F.R. 27,201.33.

Suit on a claimmay not be filed earlier than 120 days or more than 547 days from the date of the
transaction on which the claimis based. 9 C.F.R. 201.27,201.33. Filingaclaimis a precondition to
filingsuitona claim. See, Dockendorf v. Orner, 206 Neb. 456,293 N.W. 2d 395 (1980).

Payment requirements

As a general rule, every packer, market agency and dealer who purchases livestock mustdeliver
to the seller or the seller’s representative the full purchaseprice before the close of the next business
day followingthe purchaseand transfer of possession of the livestock. 7 U.S.C. 228b. Ifthe seller or
his representative is not present at the point of transfer of possession to receive payment, the packer,
market agency or dealer may wire transfer the payment by the closeofthe next business day or mail
a check in payment as longas the check is deposited in the mail, properly addressed, before the close
of the next business day after the pricehas been determined. 7 U.S.C. 228b.

Packers, market agencies and dealers cannotpay for livestock with a draft which is not a check
unless the seller expressly agrees in writing before the transaction that payment may be made by
suchadraft. 9 C.F.R. 201.43(b).

Any packer whose average annual purchases exceed $500,000 is prohibited from purchasing
livestock on credit unless before purchasingthelivestock the packer obtains from the seller a written
acknowledgment that the seller is waiving hisrights under the trust provisions of section 206 of the
Act. 9 C.F.R. 201.200.

Packer Statutory Trust

Section 196(b) of 7 U.S.C. requires packers whose annual average purchases of livestock exceed
$500,000 to hold all livestock purchased fromcashsellers, allinventories of, or receivables or
proceeds from, meat, meat food products or livestock products derived from such livestock,in a trust
fund for the benefit of all unpaid cash sellers of livestock until those unpaid cash sellers receive full
payment.

As beneficiaries of this statutory trust, unpaid cashsellers have priority over lenders with security
interests inthe packer’s inventory and other assets. Fillippov. S. Bonaccurso & Sons, Inc., 466 F. Supp.
1008 (E.D. Pa.1978); In re Gotham Provision Co, Inc., 669 F.2d 1000 (5t Cir. 1982, cert. denied, 459
U.S. 858 (1980); In re Frosty Morn Meats, Inc., 7 B.R. 988 (M. D. Tenn. 1980).

The assets inthe packer statutory trust arenot assets of the bankrupt’s bankruptcy estate. Inre
Frosty Morn Meats, Inc., supra; In re Matheson, 10 B.R. 652 (S.D. Ala.1981).
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E. Violations
Any time the Secretary of Agriculturehas reason to believe that a packer is violatingany of the
provisions of the Act or the regulations issued under the Act, the Secretary may filean administrative
complaintwhich sets forth the charges.7 U.S.C. 193. The rules of practicefor such formal
adjudicatoryadministrative proceedings areset forth in7 C.F.R. 1.130 et seq.

Iv. Stockyards, Market Agencies and Dealers

A.  The term “stockyard”as used inthe Act means “Any place, establishmentor facility commonly known
as stockyards, conducted, operated or managed for profit or nonprofit as a public marketfor livestock
producers, feeders, market agencies, and buyers, consisting of pens, or other enclosures, and their
appurtenances,in which livecattle, sheep, swine, horses, mules, or goats are received, held, or kept
for saleor shipmentincommerce”. 7 US.C. 202 (a).

B. A “market agency” is “any person who is engaged inthe business of buyingor sellinglivestockin
commerce on a commission or fee basis, or furnishing stockyard services”.7 U.S.C. 201(c). There are
two types of market agencies: (1) those who sell on commission or fee basis and (2) those who buy on
acommission or fee basis. Marketagencies who buy on a commission or fee basis areknown
commonly as “order buyers”.

C. A “dealer”is “any personnot a market agency who is engaged inthe business of buying or sellingin
commerce livestock, either for his own accountor as the employee or agent of the seller or buyer”. 7
U.S.C. 201(d).

D. Postingof stockyards
Section 202(b) of 7 U.S.C. charges the Secretary of Agriculturewith the duty of ascertainingthe
stockyards thatare subjectto the Act. Once that determination has been made, the Secretary must
give notice of that determination to the stockyard owners and the public by posting notice at the
stockyard and publishinginthe Federal Register. Once a stockyardis posteditremains subjectto the
Act until ithas been officially deposted. 7 U.S.C. 202(b).

E. Registration of Market Agencies and Dealers

Every person who wants to operate as a market agency or livestock dealer must apply for
registration byfilinganapplication with Grain Inspection, Packers & Stockyards Administration
(GIPSA). 9 C.F.R. 201.10.

Each application for registration mustbe filed with the regional supervisorfor the area in which
the applicantproposes tooperate. 9 C.F.R. 201.10(b).

Concurrently with filing the application, the applicantmustalsofilea bond or bond equivalentas
required by 201 C.F.R. 201.27-201.34.

F. Bonding Requirements

Every market agency and dealer, except packer buyers registered as dealers to purchaselivestock
for slaughter only, must execute, file,and maintainabond or bond equivalent. 7 US.C. 204; 9 C.F.R.
201.290-201.34. The formula for determining the required bond amountis set out in 201.30(a) and
(b).

A claimagainsta market agency or dealer’s bond must be filed within 60 days from the date of
the transaction on which the claimis based. 9 C.F.R. 201.33.

Suit on a claimmustbe filed not less than 120 days nor more than 547 days from the date of the
transaction upon whichthe claimis based. Dockendorfv. Orner, supra.
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Rates and Charges

Every stockyard and market agency operatingat a posted stockyard must filea scheduleof its
rates and charges with GIPSA. The schedulemust be posted for publicinspection atthe stockyard
andfiled with the applicable GIPSAregional officeat least 10 days before the effective date. 9 C.F.R.
201.17.

Custodial Accountfor Shippers’ Proceeds

Every market agency sellingona commission basis mustestablishand maintain, separatefromits
regular operatingaccount, a bank accountdesignated as a custodial accountfor shippers’ proceeds to
disclosethatthe market agency is actingas a fiduciary with respect to the account and that the funds
inthe accountare trust funds. 9 C.F.R. 201.42(b).

Before the closeof the next business day after livestock aresold, a market agency sellingon
commission mustdepositinto its custodial account (1) the proceeds from the saleof livestock that
have been collected and (2) anamount equal to the proceeds receivablefrom the saleof livestock
that are due from (a) the market agency, (b) any owner, officer or employee of the market agency,
and (c) any buyer to whom the market agency has extended credit. 9 C.F.R. 201.42(c). Thereafter,
the market agency must depositintoits custodial accountallfunds thatitreceives until the account
has been reimbursedin full and, before the seventh dayfollowingthe sale, must depositanamount
equal to all proceeds receivable, regardless of whether the market agency has received those
proceeds. 9 C.F.R. 201.42(c).

Violations

Ifa complaintis madeto the Secretary or if the Secretary has reasonto believe thatany
stockyard owner, market agency or dealer is violating 7 U.S.C. 213, the Secretary may filea complaint.
If, after full noticeand hearing, the Secretary finds such violation, the Secretary may suspend the
person’s registration and order the personto ceaseand desistfrom continuingthe violation. The
Secretary may alsoassessa civil penalty of up to $11,000 per violation. 7 U.S.C. 213(b).

Rules of practice governing formal adjudicatory administrative proceeding areset forth in 7 C.F.R.
1.130et seq.

Any stockyard owner, market agency or dealer who knowingly fails to obey an order concerning
rates, charges, regulations or practices involving stockyard services, or an order forbidding unfair,
discriminatory or deceptive practices, or an order that has been issued to prevent undue advantages,
preferences or discrimination between personinintrastatecommerce andinterstate or foreign
commerce is required to forfeit to the United States $750 for each offense. Each distinctviolationisa
separateoffence and,inthe caseof a continuingviolation,each dayis considered a separate offense.
Such forfeiture is recoverableby civil suit. 7 U.S.C. 215.

Any market agency or dealer that fails to register subjects itselfto a civil penalty of not more than
$750 for each such offense and not more than $37.50 per day for each day itcontinues. 7 U.S.C. 203.

Any stockyard owner or market agency that fails to comply with the requirements of 7 U.S.C. 207
regardingrate schedules subjects itself toa civil penalty of up to $750 for each offense and up to
$37.50 for each dayit continues, and any stockyard owner or market agency that willfully fails to
complywith 7U.S.C. 207 subjectitselfto a fine of up to $1,000 or imprisonmentfor up to one year, or
both.

Any stockyard owner, market agency or dealer who fails to keep proper records, after being told
by the Secretary in what manner and form to keep them, is, upon conviction, subjectto a fine of up to
$5,000, or imprisonment for up to three years, or both. 7 U.S.C. 221.

Inaddition to the administrative, civiland criminal remedies set out above, the Secretary is also
authorized to seek a temporary restrainingorder or temporary injunction froma U.S. district courtto
enjoin persons who have failed to pay or are unableto pay for livestock, meat, meat food products, or
poultry, or have operated while insolvent, or do not have the required bond, from operating until an
administrativecomplainthas beenissued and the matter finally disposed of. 7 U.S.C. 228a.
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V. Poultry

A.  PublicLaw100-73 amended numerous sections of the Packers and Stockyards Act as they applyto live
poultry dealers. See, e.g., 7 U.S.C. 182 (where “live poultry dealer”, “poultry growing arrangement”,
“poultry product”, and “poultry are defined); 7 U.S.C. 192 (enumerating unlawful practices); 7 U.S.C. 197
(establishinga statutory trustfor unpaid cashsellers of poultry or poultry growers); 7 U.S.C. 209
(reparation provisions); 7 U.S.C. 221 keeping of accounts and records; 7 U.S.C. 223 (responsibility of
principalforactor omissionofanagent); 7 U.S.C. 227 (powers of Federal Trade Commission and Secretary
of Agriculture); 7 U.S.C. 228a (requests for temporary injunction or restraining orders); 7 U.S.C. 228b-1
(final datefor live poultry dealer to make payment); 7 U.S.C. 228b-2 (violations by live poultry dealers); 7
U.S.C. 228b-3 (judicial review of live poultry dealer) and 7 U.S.C. 228b-4 (penalties for violation of final

order by live poultry dealer).
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Van Hooser & Eftink, P.C.
ATTORNEYS AT LAW
704 W. Foxwood Drive, P.O. Box 1280. Raymore, Missouri 64083-1280
Phone (816) 322-8000. FAX 816-322-8030

IMPORTANT TIME LIMITS FOR LIVESTOCK MARKETING BUSINESSES

Prompt Payment

Under Section 409 of the Packers & StockyardsAct, the basic requirement for"prompt payment" is thatevery
packer, market agencyand dealer must pay the full purchase pricefor livestockbefore the close of the next business
day followingthe purchase and transfer of possessionof the livestock. 7U.S.C. 228b.

Custodial Accounts

Before the close of the next business day after livestock are sold through a market, the market agency must
depositinits custodial account:

(a) All proceeds fromthesalethathavebeencollected (i.e., payment receivedfrom buyers); and

(b) Anamount equal to the proceeds receivable that are due fromthe marketagency; from any owner, officer
or employee of the market agency; and from any buyer to whom the market agency has extended credit.

Before the close of the seventh calendar day(not seventh business day) following the sale, the market agency
must depositan amount equal to all remaining proceeds receivable, even if the market has not received the money
from the buyers. 9C.F.R. 201.42(c).

Bond Claims

Claims against the bond or bond equivalent maintained by a packer, market agency or dealer must be filed
within60days from the date of the transaction on whichthe claimisbased, and suiton a claimmust be filed between
120 and 547 days from the date of the transaction on which the claimis based. 9C.F.R. 201.33(d).

Packer Statutory Trust Fund Claims

In orderto have avalid claimto the statutorytrust fund, an unpaid cash seller (including market agenciesand
dealers) must give written notice to GIPSA and the packer;

(a) Within 30days afterthe next businessday following the purchase and transfer of possession of livestock
where no paymentinstrumentis received; or

(b) Inthe case of a purchase ona"carcass" or "grade and yield" basis, within 30 days after the first business
day followinga determination of the purchase price; or

(c) Within15business days after the seller hasreceived notice thata payment instrument promptly presented
for payment has been dishonored. 7U.S.C. 196.
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Scales Used In Weighing Livestock

Scales used by stockyard owners, market agencies, and dealers must be tested by a competentpersonat least
twice during each calendar year, once between January 1 and June 30 and once between July 1 and December 31
There mustbe aperiod of atleast 120days betweenthe two tests. 9C.F.R. 201.72.

The empty scale must be balanced each day before weighing begins. The zero balance must be verified at
intervals of not more than 15 drafts or 15 minutes, whichever comesfirst, and any time a weigher has been absent
from the scale. (This verification must be recorded on the scaleticket or other permanentrecord.)9C.F.R. 201.73-1.

"Lien" Notices
Direct notice of a security interest in livestock (i.e., notice fromthe seller or the lender) is valid for one year
fromthe dateitis received. Centralnotice (i.e., notice from the state)is validfor fiveyears. 7U.S.C. 1631.

Records Retention

GIPSA requiresstockyard owners, market agencies, dealersand packers to retainrecords that contain, explain
or modifypurchase and saletransactions fora period of two full years. (Those records must be keptlongerthantwo
yearsif GIPSAgiveswritten notificationto doso.) 9C.F.R. 203.4(b), (c).

APHIS requires approved livestock facilities to retain documents such as weight tickets, sales invoices, and
records regarding origin, identification and destination for two years for swine and for five years for cattle, bison,
sheep, goats, cervids,and equines. 9C.F.R. 71.20(a).

Annual Reports
Every packer, stockyard owner, market agency anddealer mustfilean annual report with GIPSA not later than

April 15following the calendaryearend or, if the records are kept on afiscal year basis, not more than 90days after
the close of thefiscal year. 9C.F.R. 201.97.

PC(b)-VanHooser 7 Pre-Conference Workshop



Van Hooser & Eftink, P.C.
ATTORNEYS AT LAW
704 W. Foxwood Drive, P.O. Box 1280. Raymore, Missouri 64083-1280
Phone (816) 322-8000. FAX 816-322-8030

REQUIREMENTS FORWEIGHING LIVESTOCK

All scales used by stockyard owners, market agencies, and dealers (registrants) to weigh livestock for the
purpose of purchase, sale or settlement must beinstalled, maintained and operated to insure accurate weights. Scales
must meet the requirements contained in the Institute of Standards and Technology Handbook 44. Handbook 44 is
forsale by the Superintendent of Documents, US Government Printing Office, Washington, D.C. 20402.

Every registrant must have its scales tested by acompetent person at least twice during each calendar year.
The first of the two scale tests mustbe completed between January 1and June 30. The secondtest must be completed
betweenlJuly1and December 31. There mustbe a minimum period of 120 days between the twotests. More frequent
testingwill berequired in caseswhere the scale does not maintainaccuracy betweentests. Everyregistrantisrequired
toretain acopy of each testreport,and to file one copy of the report with the GrainInspection, Packers & Stockyards
Administration's Regional Office fortheregioninwhichthescaleislocated.

Whenever a weigher has reason to believe that a scale is not functioning properly, he must discontinue
weighing, reportto the party responsible for scale maintenance and request testing or repair of the scale.

When a scale has been adjusted, modified or repaired in any way that might affect the accuracy of the
weighing orweightrecording, the weigheris notto use the scale untilit has been tested and found to be accurate.

Registrants are required to employqualified persons to operate their scales and to require those employees
to operate the scalesin accordance withthe GIPSA regulations. Copiesof the P&S instructions for weighing livestock
are availablefrom each GIPSAregional office. Weighers mustacknowledge their receiptof theinstructions and agree
to comply with them by signing, in duplicate, P&SP Form 4000. One copy of the signed formis to be filed with the
Regional GIPSA office and the other retained by the entity employing the weigher.

The empty scale must be balanced eachday before weighing begins and maintained in correct balance while
weighing operations continue. The zerobalance must be verified at intervals of notmore than 15 draftsor 15 minutes,
whichever comes first.

Inaddition, the zerobalance must be verifiedwhenever a weigher resumes weighing duties after being
absentfromthescaleand whenever aload exceeding halfthe scale capacity or 10,000 pounds (whicheveris less)
has beenweighed and is followed by aload of less than 1,000 pounds. The timeatwhich an emptyscaleis balanced
oritszero balanceis verified mustbe recorded on the scale tickets or other permanentrecords. "Balance Tickets"
must be filedwiththe otherscale ticketsissued on that date.
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Page 2 of Requirements for Weighing Livestock

The weight of each draft of livestock must be recorded immediately after load balance is obtained and before any
poises are moved or the load is removed from the scale platform. The weigher is required to make certain that the
printed weight recordagrees withthe weightvalue

visually indicated when the correct load balance is obtained, and to assure himself that the printed weight value is
legible. If the weight value is not printed clearly and correctly, the scale ticket must be marked void and a new one
printed before the livestock are removed fromthe scale.

Scale tickets used to record the weight values of livestock in purchase or sales transactions must be used in
the order of their consecutive serial numbers unless otherwise marked to show the order of their use. Scale tickets
thatare soiled, damaged, incorrectly executed or voided, are not to be destroyed; they must be kept and filedalong
with the "good" scaletickets inorderto complete the serialnumber sequence.

Scale tickets must show: (1) the name and location of the agency performing the weighing service; (2) the
date of the weighing; (3) the name of the buyer and seller or consignor, or a designation by whichtheymay be readily
identified; (4) the number of head; (5) kind; (6) actual weight of each draft of livestock; and (7) the name, initials, or
number of the person whoweighed the livestockorif required by state law, the signature of the weigher.

Ascale ticketcannot beusedto record the weight of livestock for non-sale purposes unless the scale ticketis
clearly markedto show why the weight was determined.

Scale ticketsmust be locked up whenthe weigherisnot at his duty station sothat unused orincomplete scale
tickets are not accessible to unauthorized personnel.

Each draft of livestock must be weighed accurately to the nearest weightvalue that can be indicated or
recorded.

Livestock owners, buyers or others having a legitimate interest in a draft of livestock must be permitted to
observethe balancing, weighing, and recording procedures. In addition,a weigher must checkthe zero balance of the
scale or re-weigh a draft of livestock when requested by the owner or buyer, or at the request of any authorized
representative of the Secretary of Agriculture.

When weight values are recorded by means of automatic recording equipment directly on the accounts of

sale orotherbasicrecords,such recordmay servein lieu of ascale ticket.

Takenfrom9C.F.R. 201.71, 201.72, 201.73 and 201.73-1.
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Van Hooser & Eftink, P.C.
ATTORNEYS AT LAW
704 W. Foxwood Drive, P.O. Box 1280. Raymore, Missouri 64083-1280
Phone (816) 322-8000. FAX 816-322-8030

TEN RULES FOR HANDLING CUSTODIAL ACCOUNTS FOR SHIPPERS' PROCEEDS

Every livestock market agency selling on commission must have a custodial account for shippers' proceeds.
Payments made by livestock buyers to market agencies selling on commission and funds deposited in the custodial
accountare trustfunds. Hereare tenof the mostimportant rules regarding the handling of custodial accounts.

Rule 1: Every market agency selling on a commission or agency basis must maintain a separate bank account
designated as "custodial account for shippers' proceeds" or some similaridentifying designation. 9 C.F.R. 201.42(b).

Rule 2: Before the close of the next business day after livestock are sold through a market, the market agency must
depositinits custodial account:

(a) All proceeds fromthe sale that have been collected (i.e., payments received frombuyers); and

(b) Anamountequaltothe proceeds receivable from the sale of livestockthat are due from the market
agency; fromanyowner, officer oremployee of the market agency; and fromany buyerto whomthe market
agency has extended credit. 9C.F.R. 201.42(c).

Rule 3: Before the close of the seventh calendar day following the sale, the market agency must deposit an amount
equal to all remaining proceeds receivable whether or not the market has received the money from the buyers. 9
C.F.R.201.42(c).

Rule 4: Money can be withdrawn fromthe custodial account for only three things:

(a) To pay net proceedsto the consignor or to other persons, suchas lienholders, that are legally entitled
to payment;

(b) To pay lawful charges suchas brand inspection fees, etc.; and

(c) To pay money due to the market as compensation forits services, such as commission and yardage.

9 C.F.R. 201.42(d).

Rule 5: Custodialaccounts must be keptin banks whose depositsare insured by the Federal Deposit Insurance
Corporation (FDIC). 9C.F.R. 201.42(f).

Rule 6: Excessfundsinacustodialaccount may be keptininterest bearingaccounts orinvestedin certificates of
deposit. Theaccountsmust be designatedas part of the market agency's custodial account. Certificatesof deposit
must be issued by the bank inwhich the custodialaccountis keptand must be made payableto the market agency
inits fiduciary capacity as trustee of the custodial funds. 9 C.F.R. 201.42(g).
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Page 2 of Ten Rules for Handling Custodial Accounts for Shippers’ Proceeds

Rule 7: Unless the market agency knows or should know that someone otherthan the consignor has an interest in
the livestock, the market agency must transmit or deliver the net sales proceeds to the consignor or the consignor's
duly authorized agent before the close of the next business day following the sale. In addition, the market agency
must transmit or deliver to the consignor or the consignor's duly authorizedagent atrue written account of the sale,
showingthe number, weight and price of each kind of livestock sold, the date of sale, the commission, yardage and
otherlawfulcharges. 9C.F.R. 201.39.

Rule 8: A market agency cannotissue a non-check draft to a consignor unless the seller expressly agrees in writing
before thetransactionthat payment may be made by suchadraft. 9C.F.R. 201.43(b).

Rule 9: A marketagencycannot mail the consignor his check(a) unless the seller or hisduly authorized representative
isnot present to receive actual delivery of the check, or (b) unless the consignor expressly agrees inwriting before the
transaction that the market agency can mail his check. When acheckis mailed to the consignor, the market agency
must place thecheckinan envelope properlyaddressed to the consignor with proper first class postage pre -paid and
must deposit the envelope ina mail box from which the envelope will be collected before the close of the nextbusiness
day followingthe sale. 7U.S.C. 228b, 9 C.F.R. 201.43.

Rule 10: Every marketagency must keep accounts and records which will disclose at all times the handling of funds

inits custodialaccount for shippers' proceeds. Those accounts andrecords mustdisclose the names of all consignors
andthe amountdueand payableto each consignor. 9C.F.R. 201.42(e).
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Van Hooser & Eftink, P.C.
ATTORNEYS AT LAW
704 W. Foxwood Drive, P.O. Box 1280. Raymore, Missouri 64083-1280
Phone (816) 322-8000. FAX 816-322-8030

CHECKLIST FOR HANDLING FARM PRODUCTS SECURITY INTERESTS

Step 1: Identify the seller (i.e., get the seller's name, address, and Social Security number or taxpayer ID
number or other exclusive identifier).

Step 2: Identify thestate wherethe livestock were produced (e.g., the state where the livestock have been
located whenthey are sentto youforsale).

Step 3: Determine whetherthe state wherethe livestockwere produced is adirect notice state oracentral
notice state. (Note: If a state has not implemented a central notice system for farm products, it is
automaticallyadirect notice state.)

Step4: If the livestock were produced in a direct notice state, check to see whether you have received,
within one (1) year prior to the date of sale, a written notice of a security interest in the livestock that are
beingsold.
(a) If you have received a notice, determine what payment obligations are imposed on you by
the secured party and issue payment for livestock in accordance with the payment instructions in
the notice.
(Note: Payment instructions usually require the issuance of payment jointly to the seller and the
secured party. Note also: If you have received morethan one notice, issue payment jointly to the
sellerandall of the secured parties.)
(b) If you have notreceiveda notice, you may issue payment for livestockto the seller.

Step 5: Ifthe livestock were produced in a central notice state, determine whetheryou're registered with
the Secretary of State's office in the "state of production" to receive the "lien" list for livestock. If you are
registered, proceedto Step 6; if you are not, proceed to Step7.

Step 6: Checkthe central noticelistto see whetherthe sellerislisted.

(a) If the sellerislisted,issue paymentin accordance with paymentinstructions. (Note: Issue
paymentjointly to seller and all secured parties.)
(b) If the sellerisnotlisted on the central noticelist,check to seeifyou receiveda direct notice

andfollow the procedurein Step 4above.

Step 7: Contactthe Secretary of State's office in the "state of production" and have them conduct a"lien"
search forsecurityinterestsintheseller's livestock.
(a) If the seller is listed, request written confirmation from the Secretary of State's office and
issue paymentin accordance with paymentinstructions. (Note: Issue payment jointly to the seller
and all secured parties.)
(b) If the sellerisnot listed, checkto seeifyou received a direct notice andfollowthe procedure
inStep4above.

(Compiled based oninformation contained in 7U.S.C. 1631.)
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Van Hooser & Eftink, P.C.
ATTORNEYS AT LAW
704 W. Foxwood Drive, P.O. Box 1280. Raymore, Missouri 64083-1280
Phone (816) 322-8000. FAX 816-322-8030

Overview of Packer Statutory Trust Fund

Section 2016 of the Packers and Stockyards Act (7 U.S.C. 196) requires packers whose average annual
purchases of livestock exceed $500,000 to hold all livestock purchased from cash sellers, all inventories
of, or receivables or proceeds from meat, meat food products, orlivestock products derived from such
livestock, inatrustfund for the benefit of all unpaid cash sellers of livestock, until those unpaid cash
sellersreceive full payment.

As beneficiaries of this statutory trust, unpaid cash sellers have priority overlenders with security
interestsinthose assetsthat are covered by the statutory trust. Additionally, the courts have found that
the statutory trust fundis not an asset of a bankrupt packer’s bankruptcy estate. Inre Frosty Morn
Meats, Inc., 7 B.R. 988 (M.D. 1980); In re Matheson, 10B.R. 652 (S.D. Ala. 1981). See also, Morris Okun,
Inc. v Harry Zimmerman, Inc., 814 F. Supp. 346 (S.D.N.Y. 1993); Inre Fresh Approach,51B.R. 412 (N.D.
Tex. 1985).

In orderto have a valid claim to this statutory trust, an unpaid cash seller must give written notice to the
packer and the Grain Inspection, Packers and Stockyards Administration, USDA:
1. Within 30 days after the nextbusiness day followingthe purchase and transfer of
possession of livestock where no paymentinstrumentis received; or
2. Inthe case of a purchase on a “carcass” or “grade and yield” basis, within 30days after the
first business day following a determination of the purchase price; or
3. Within 15 business days after the unpaid cash seller has received notice thata payment
instrument promptly presented for payment has been dishonored. 7 US.C. 196(b).

Although written notice is notrequired to be in any specificform, the notice should generally state that
it isa notification to preserve trust benefits and contain the following information:
1. Identification of the packer;
Identification of the seller;
Date of the transaction;
Description of the livestock;
Date of seller'sreceipt of notice that a paymentinstrument has been dishonored (if
applicable); and
6. Amountof moneydue.
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Page 2 of Overview of Packer Statutory Trust

Court decisions, etc. applicable to packer statutory trust:

The statutory trustis essentialforthe full protection of the unpaid sellers of livestock anditis clearlyin
the publicinteresttogive ita broadinterpretation. Pennsylvania Agr. Co-op v. Ezra Martin Company,
495 F. Supp. 565 (M.D. Pa. 1980).

7 U.S.C. 196 isa federally created rightto bring a private action as the beneficiary of astatutory trust.
Fillippo v. S. Bonaccurso & Sons, Inc., 466 F. Supp. 1008 (E.D. Pa 1978); Hedrick v. S. Bonaccurso & Sons,
Inc., 466 F.Supp. 1025 (E.D. Pa. 1978); Inre Frosty Morn Meats, Inc., 7 B.R. 988 (M.D. Tenn. 1980).

Implied agreement or course of dealingin which delaysin payment are tolerated are not sufficient to
constitute an extension of credit. Inre Gotham Provision Co., 669 F.2d 1000 (5% Cir. 1982); Fillippo v. S.
Bonaccurso & Sons, Inc., 466 F. Supp. 1008 (E.D. Pa 1978); Hedrick v. S. Bonaccurso & Sons, Inc., 466 F.
Supp. 1025 (E.D. Pa. 1978).

To the extenta livestock seller qualifies under the statutory trust, the P&S Act governs the claim; to the
extentthe sellerdoes not so qualify, the state UCCappliesin determining the priority of claims. Fillippo
v. S. Bonaccurso & Sons, Inc., 466 F.Supp. 1025 (E.D. Pa. 1978); Hedrick v.S. Bonaccurso & Sons, Inc., 466
F. Supp. 1025 (E.D. Pa. 1978).

No specificidentification of the livestock (i.e., notracing) isrequired. Instead the livestock are heldina
pool intrust for the benefit of all unpaid cash sellers. H.R. Rep. No. 1043, 94t Cong. 2d Sess. 7 (1976); S.
Rep.No.932, 94" Cong. 2d Sess. 13 (1976). See, also, Lykes Bros., Inc. v. Jeannette E. Tavormina and
City Nat’I Bank of Miami, Case Number No. 78-1492-BK-CA-B(S.D. Fla entered April 231979).

Congressintended thatthe “full payment” under 7 U.S.C. 196(b) includesthe principalamount
(purchase amount), prejudgmentinterest on thatamountfromthe date following delivery and
acceptance of the livestock, and costs incurred by the suppliersin se eking to enforce theirrights.
Pennsylvania Agr. Co-op v. Ezra Martin Company, 495 F. Supp. 565 (M.D. Pa. 1980).

The debtorand secured party lenders receiving trust assets become trusteesunder7U.S.C. 196. Inre
Gotham Provision Co., 669 F.2d 1000 (5% Cir. 1982); Morris Okun, Inc. v. Harry Zimmerman, Inc., 814 F.
Supp. 346 (S.D.N.Y. 1993).

The trustees must preserve trust assets forthe benefit of the trust beneficiaries (i.e., unpaid cash sellers
that file timely notice). In re Frosty Morn Meats, Inc., 7 B.R. 988 (M.D. Tenn. 1980); Inre Matheson, 10
B.R. 652 (S.D. Ala. 1981); Inre Harmon, 829 F.Supp. 651 (S.D. N.Y. 1993).

Statutory trustees are personally liable for defalcation of the trust. Mid-Valley Produce Corp. v. FourXXX
Produce Corp.,819 F Supp. 209 (E.D.N.Y. 1993); In re Matheson, 10 B.R. 652 (S.D. Ala. 1981).
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